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LOCAL AND FEDERAL JURISDICTION. 



We have before us the opinion of the Judicial 
Committtse of the Privy CouQcil in appeals from 
tbe Supreme Court in two cases : me against 
the Citizens Insurance Company of Canada, and 
the other against the Queen Insurance Company. 
The decision is, in some respects, one of the 
most important of the kind that has been ren- 
dered. In speaking of the difficulty of reconciling, 
in some cases, sections 91 and 92 of the B.N.A. 
Act, their Lordships say : " In pcrfoiming this 
difficult duty, it will be a wise course for those on 
whom it is thrown to decide in each ci\»q which 
arises as best they can, without entering more 
largely upon an interpretation of the statute 
than is necessary for the decision of the par- 
ticular question in hand." If these words of JIP 
counsel are taken in their naked sense, they 
express a truism. It may be taken for granted 
that courts and judges will decide as best they 
can, and it hardly seems necessary to warn them 
of the inconvenience of obiter dicta. But if their 
Lordships mean to convey by their homely 
advice, that because the limits of the powers 
conferred by the B. N. A. Act on the Dominion 
and Local Legislatures give rise to serious 
difficulty, therefore those who are called upon 
to define them are not to seek for a guide in the 
general spirit of the Act, or in general reason- 
ing, then we must demur to the soundness of 
the admonition. At any rate their Lordships 
find the impossibility of adhering to such a 
doctrine, for a few sentences further they say : 
'< It becomes obvious, as soon as an attempt is 
n\ade to construe the general terms in which 
the classes of subjects in sections 91 and 92 are 
described, that both sections and the other parts 
of the Act must be looked at to ascertain 
whether language of a general nature must not 
by n^xessary implication, or reasonable intend- 
ment, be modified and limited." If it be pos- 
sible to make a distinction between the mode 
of interpreting one statute and another, we 
sUould think that a statute which gives a con- 
stitution to a people should be dealt with in a 



wider and more comprehensive manner than an 
ordinary act. It has a well-considered policy and 
a history, and if we are to have each test case 
decided on the narrowest view of its merits, 
generations may pass away before we have any 
certainty as to whether any law on our statute- 
books is within the powers of the Legislature 
by which it was passed. It is precisely because 
the Judicial Committee has taken a wide view of 
the terms of the act in the decision in question, 
that it has a value, perhaps, greater than any of 
its predecessors. Their Lordships begin with a 
discussion as to the scheme of legislation of the 
Imperial Parliament with regard to the distri- 
bution of ^legislative powers between the 
Dominion Parliament and the Local Legisla- 
tures. They point out that by the first branch 
of section 91, the former has a general authority 
to make laws not coming within classes of sub- 
jects exclusively assigned to the latter. They 
then proceed to explain the difficulty arising 
from the double enumeration of exclusive 
powers, and the effort made to obviate the incon- 
veniences to which, it was apparent, it might 
therwise give rise. They say : << If the 91 at 
section had stopped here, and* if the classes of 
subjects enumerated in section 92 had been 
altogether distinct and different from those in 
section 91, no conflict of legislative authority 
could have arisen. The Provincial Legislatures 
would have "had exclusive legislative power 
over the 16 classes of subjects assigned to them, 
and the Dominion Parliament exclusive power 
over all other matters relating to the good 
government of Canada. But it must have been 
forest- en that this sharp and definite distinction 
had nut been and could not be attained, and 
that some of the classes of subjects assigned to 
the Provincial Legislatures unavoidably ran 
into and were embraced " (i. e, to some extent ?) 
<<by some of the enumerated classes of subjects in 
section 91 ; hence an endeavour appears to have 
been made to provide for cases of apparent 
i;onflict, and it would seem that with this object 
it was declared in the second branch of the 91st 
section, < for greater certainty, but not so as to 
restrict the generality of the foregoing terms 
of the section,' that (notwithstanding anything 
in the act) the exclusive legislative authority of 
the Parliament of Canada should extend to all 
matters coming within the classes of subjects 
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enumerated in that section. With the same 
object, apparently, the paragraph at the end of 
section 91 was introduced, though it may be 
obsenred that this paragraph applies in its 
grammatical construction only to No. 16 of 
section 92." The paragraph at the end of sec- 
tion 91 can have no signification beyond its 
grammatical construction. It is a totally un- 
necessary enactment, for a general power is 
limited by a special, and the supremacy of the 
Dominion powers, when, or i^ they clashed 
with those of the Local Legislatures, was 
already provided for. Their Lordships con- 
tinue : » Notwithstanding this endeavour to 
give preeminence to the Dominion Parliament 
in cases of a conflict of powers, it is obvious 
that in some cases where this apparent conflict 
exists, the Legislature could not hive intended 
that the powers exclusively assigned to the 
Provincial Legislature should be absorbed in 
those given to the Dominion Parliament." The 
idea seems to be this, that where a power, very 
special by its nature, is given by either enumera- 
tion, it will absorb so much of any power, more 
general by its nature, given to the othe? 
enumeration, as is necessary for the exercise of 
the more special power. Several cases have 
arisen where in the exercise of a Dominion 
power a conflict arose with regard to a local 
power, as, for instance, in the case of the limit 
of the right of appeal in insolvency. This, it 
was contended, was uUra viret ; that Parliament 
could only lay down the principles of insolvency, 
but could not prescribe the procedure. From 
what has been said it is evident that the decision 
of such a question did not necessarily involve 
the case of a local law coming in conflict with 
a Dominion power ; nevertheless, the form of 
the decision in the case of Cwhing & Dupuy seems 
to be dictated by the wider view of the statute, 
now more definitely expressed. The Judicial 
Committee held, '< that it is a necessary implica- 
tion that the imperial statute in assigning to 
the Dominion Parliament the subjects of bank- 
ruptcy and insolvency, intended to confer upon 
it legislative powers to interfere with property, 
civil rights and procedure within the Provinces, 
so fiir as a general law relating to those subjects 
might affect them.^ 

The principle invoked seems reasonable and 
convenient ; but it is not an ordinary rule of 
interpretation. The two cases offered as an 
illustration are not well chosen. The former is 



an instance of ordinary interpretation of the 
meaning of words as nsed. Although in one 
sense the words << marriage and divorce " may be 
said to cover " solemnization of marriag^e," in 
another sense they have adifferent signin ation. 
Marriage is used in its relatioo to divorce, and 
not as meaning all matters connected with mar- 
riage, at any rate not such as come within the 
meaning of solemnization. This was the view 
adopted by the law oflicers of the Crown on a 
question submitted to them on the suggestion 
of Sir John Macdonald. (Doutre, Conat. of 
Can., p. 238.) 

The other example is where the two powers 
can co-exist. The power of raising money 
by any system of taxation for Dominion objects 
does not directly or necessarily clash with 
direct taxation, or the imposing of taxes by way 
of license for the purpose of raising a revenne 
for local, provincial or municipal purposes. 

The next question which the opinion discusses 
is the meaning of " Property and civil rights 
in the Province." It seems it was contended 
in the Privy Council that « civil rights " meant 
itatus. This pretention is of Downing street 
growth. Owing probably to the sterility of the 
colonial imagination, it did not bud here. Their 
Lordships, however, at once repudiate this 
interpretation. << They find no sufficient reason 
in the language itself, nor in the other parts of 
the act, for giving so narrow an interpretation 
of the words < civil rights.' " And they proceed 
to demolish the heresy of the appellants with a 
vigour and a thoroughness which leaves nothing 
to be desired. It is well to preserve unimpaired 
those few conquests of science, of which we are 
perfectly assured. Indeed, without being taxed 
with an over zeal in determining the general 
meaning of the Confederation Act, their Lord- 
ships might have gone even further, and have 
said, that if there was anything the words 
" civil rights '' in section 92 did not particularly 
mean, it was personal status. What they 
obviously mean are all those rights derived from 
the civil law not embraced in the word << pro- 
perty/' subject, be it always understood, to the 
modifications of the enumeration of section 
91. 

The opinion next proceeds to deal with the 
question of trade and commerce. Their Lord- 
snips avoid deciding whether the business of 
insurance against fire be << a trade'' ; but they 
deal with the general scope of the words *< regu- 
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lation of trade and commerce." On this point 
they arc moot explicit. They Bay : 

'' The words < regalation of trade and com- 
merce,' in their unlimited sense are sufficiently 
wide if Qncontrolled by the context and other 
parts of the act, to include every regulation* of 
trade ranging from political arrangements, in 
regard to trade with foreign governments, re- 
quiring the sanction of Parliament, down to 
minute rules for regulating particular trades. 
But a considemtion of the act shows that the 
words were not used in this unlimited sense. la 
the first place, the collo<;ation of No. 2 with 
classes of subjects of national and general con- 
cern affords an indication that regulations 
relating to general trade and commerce were in 
the mind of the Legislature when conferring 
this power on the Dominion Parliament. If the 
words had been intended to have the full scope, 
of which in their literal meaning they are sus- 
ceptible, the specific mention of several of the 
other classes of subjects enumerated in section 
91 would have been unnecessary ; as 15, bank- 
ing; 17, weights and measures; 18, bills of 
exchange and promissory notes; 19, interest; 
and even 21, bankruptcy and insolvency. 

* Regulation of trade and commerce ' may have 
been used in some such sense as the words 

* regulations of trade ' in the Act of Union be- 
tween England and Scotland (6 Anne, c. 11), 
and as these words have been used in other acts 
of state. Article V. of the Act of Union, enacted 
that all the subjects of the United Kingdom 
should have 'full freedom and intercourse of 
trade and navigation ' to and from all places in 
the United Kingdom and the Colonies; and 
article VX. enacted that all parts of the United 
Kingdom from and after the union should be 
Qxider the same < prohibitions, restrictions, and 
regulations of trade.' Parliament has at various 
times since the union passed laws affecting and 
regulating specific trades in one part of the 
United Kingdom only, without its being sup- 
posed that it thereby infringed the articles of 
union. Thus the acts for the sale of intoxicat- 
ing liquors notoriously vary in the two King- 
doms. So with regard to acts relating to banls^ 
ruptcy, and various other matters.'' 

This view supports fully the judgment of the 
Court of Queen's Bench, at the last term at 
Quebec, maintaining that of Chief Justice 
Meredith, in the case of Poulin ^ The Carporattan 
qt Quebec. It was held in that case that a local 



act, regulating the times at which saloons and 
taverns should be open for the sale of intoxicat- 
ing liquors, was within the powers of a Local 
Legisla^re, being a mere matter of municipal 
police regulation, and that it was not an inter- 
ference with the Dominion power to regulate 
trade and commerce. 

The allusion to the case of L' Union SL Jaequee 
j* Beliele calls for what may be considered a 
digression. Before the courts here it was argued 
as being an interference with the powers of the 
Dominion to deal with bankruptcy and insol- 
vency. Nakedly so considered the decision of 
the courts here was correct. There can be no 
question that the act to relieve the insolvent 
appellant was equivalent to an insolvent act, 
within our meaning of Insolvency ; and when 
Lord Selbome said, that an act which relieved 
the association from paying its debts, because 
obliging it to pay its debts meant ruin, ^ does 
not prove that it was in any legal sense in the 
category of insolvency," be was either drawing 
his ideas of Insolvency from a system of law 
very different from ours, or that the word had a 
special meaning in the B. N. A. Act, or he 
meant that the law might possibly have given a 
false reason for its enactment. According to 
our law, the Incapacity to pay one's debts is the 
test of dSeonfitwre, Where the legal sense of 
insolvency is other than the incapacity to pay 
one's debts, the 1^^ sense must have departed 
curiously from the normal signification of the 
word. In the B. N. A. Act insolvency is used 
to extend bankruptcy. The latter is the condi- 
tion which the law creates, under certain cir- 
cumstances for certain classes of persons who are 
or appear to be insolvent. Bankruptcy is a crea^- 
tion of positive law. Insolvency, on the other 
hand, results from the general principles of 
jurisprudbuce. But in the Privy Council a 
distinction was made which had not been ad- 
verted to here, and one that seems to be founded 
on unanswerable reasoning. It is said, that the 
Dominion Parliament not having exercised the 
power of legislating as to the insolvency of an 
association like I'Unlon St. Jacques, it remained 
subject to the civil law, and consequently to the 
operation of any modification of the civil law 
by local legislation. In this case when before 
the Supreme Courts referring to the case of 
L' Union SL Jaequee k Beliele, Mr. Justice Four- 
nier puts the point very clearly. He says: 
« In order to reconcile the exercise of these 
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powers, I have arrived at the conclusion, in a 
case such as the one now under consideration, 
that the Provincial jurisdiction is only limited 
by the exercise of the Federal Parliament of its 
power, in so far as the latter is competent to 
exercise it, and that the Province can still exer- 
cise its power over that portion of the subject 
matter over which it has jurisdiction, provided 
the Provincial legislation does not directly con- 
flict with the Federal legislation.'' (Doutre, 
Const, of Can., p. 293) 

We must, however, be careful not to press this 
rule too far. It is only applicable when the 
power sought to be enforced is of a special char- 
acter, impinging on another power of a general 
character. It is a corollary of the principle 
alluded to in an earlier part of this paper ; 
namely, that the very special power will absorb 
of the general so much as is necessary for the 
existence of the special power. It has therefore 
no bearing on this case. If it be an interference 
with the regulation of trade and commerce, it 
is uUra vireHf whether the Dominion Parliament 
has specially legislated on the matter or not. 
For instance, suppose the Legislature of Quebec 
put an embargo on sea-going ships sailing from 
the St. Lawrence loaded with grain, that would 
be plainly ultra vires as an interference with 
trade and commerce, and with shipping, although 
both ships and wheat are subjects of civil 
rights. The answer to Mr. Justice Taschereau's 
dilemma is not the clearest portlc-n of the 
decision. The dilemma only affected the Citi- 
sens Insurance Company. It was to this effect. 
The Company is created or now exists by a 
Dominion act. If insurance be the subject of 
local legislation the corporation cannot be 
created by a Dominion act, and therefore it 
should be declared that the defendant has no 
legal existence. The answer is — this is to con- 
found the power to cr«atc with the civil rights 
of your "Frankenstein*' after he is created. Local 
Legislatures may only have a right to create 
corporations with local objects, — an insurance 
company may or it may not be a corporation of 
this kind,— but it may be that they have the 
power to deal with the rights of corporations 
duly created by another power. 

Through all this there is looming up a pos- 
slble question of the Dominion power to incor- 
porate insurance companies at all. There is a 
decision in the Queen f Mokr^ the full conse. 
(^uences of which may not yet be fully appre- 



ciated. It may, perhaps, work more ways than 
one, and we would conclude by saying — Caveat 
legum-lator. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 
[In Chambrbs.] 

Montreal, December, 1881. 
B^ore Ramsay, J. 

Ex parte Norman McIntosh, petr. for writ of 

Habeas Corpus. 

CommUment^^Error qf date — Omisrion in eon- 

vietion. 

1. A commttmentj teUing out a conviction ^^for thai 

the prisoner unlawfully did commit an aggror 
voted assault " {omitting the word " mali' 
eiously"}j is sufficient. 

2. A typographical error in the date qf a commit^ 

mentf contradicted by the body qf the document, 
does not invalidate the commitment. 

3. Uncertainty qf date in the commitment is not 

material where the date qf sentence is apparent 
from the commitment and the record thereqf 
brought b^ore the Court or Judge hearing the 
application for Habeas Corpus, 

4. The omission to state in the conviction thai the 

prisoner was convicted on his plea qf guilty^ 
though very irregular^ is nevertheless not fatal, 
where the record is before the Court and shows 
that the prisoner pleaded guilty. 

Ramsay, J. The prisoner is confined in the 
common gaol of this District under a conviction 
for an aggravated assault. This conviction pur- 
ports to have been rendered under the provisions 
of the Act for the summary administration of 
criminal justice in certain cases, 32 & 33 Vic. 
cap. 32, sect. 2, s. s. 3. The circumstances are 
somewhat peculiar. The assault, it is alleged, 
was committed on the 30th January, 1880. The 
prisoner was arrested and brought before the 
magistrate on the 5th March, 1880. He consent- 
ed to be tried under the summary trial by con- 
sent act, just mentioned, and he pleaded guilty, 
as appears by the record of the conviction, which 
was brought up at the time of the return of the 
wiit. The magistrate suspended sentence sine 
difj and admitted the prisoner to bail on his own 
recognizance. It appears prisoner was arrested 
for drunkenness on the 10th September, 1881i 
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and taken before the Recorder, and, I under- 
stand, the charge was dismissed, not so the pri- 
soner. He was then taken in custody before the 
magistrate, before whom he had been charged 
with the aggravated assault, more than eighteen 
months before. At any rate, the record tells us 
that on the 10th September, 1881, he was before 
the magistrate, and that the proceedings were 
« (continued from 5th March, 1880)" and sen- 
tenced. The commitment, which is headed "10th 
September,1881," sets forth that the prisoner was 
'» duly convicted " « in open public court, on the 
oath of Isabella Mcintosh and others," Ac, « for 
that he the said Norman Mcintosh, on the thir- 
tieth day of January, in the year of our Lord 
one thousand eight hundred and eighty, at the 
city of Montreal aforesaid, in and upon one 
Isabella Mcintosh, unlawfully did commit an 
aggravated assault by unlawfully and malicious- 
ly inflicting upon the said," Ac. Then comes 
the usual order to the gaoler to receive the 
prisoner into his custody in the common gaol, 
«* there to imprison him for the space of six cal- 
endar months, Ac.,' « Qiven under my hand and 
seal, this tenth day of September, in the year of 
our Lord one thousand and eight hundred and 
eighty." The prisoner produced a copy of the 
conviction, and the original was also produced 
with the record. It sets up that on the tenth 
day of September, in the year of our Lord 
one thousand eight hundred and eighty-one, 
at, Ac, N. McI, Ac, "being charged before 
me, «ic.. Police Magistrate for the District 
of Montreal, and consenting to my deciding 
upon the charge summarily, is convicted before 
me, for that he said N. McI. on the thirtieth 
of January, in the year of our Lord one thousand 
eight hundred and eighty, (the word "one" 
being erased) at the city of Montreal aforesaid, 
in the District aforesaid", ^c, setting up oftence 
as in commitment, and for this the magistrate 
adjudged the prisoner to be imprisoned in the 
common gaol, at hard labour, for six calendar 
months, and the conviction is thus attested : 
" Given under my hand and seal, at the City of 
Montreal, the day, month and year above men- 
tioned." 

On the part of the petitioner it was con- 
tended, Ist, that the charge was bad, because 
it was said that assault was unlawful, and the 
word "maliciously " was left out in character- 
izing the assault ; 2nd, that the commitment 



was dated on the 10th September, 1880 ; 3rd, 
that the conviction, if it had any date at all, 
there being two dates above mentioned, must 
be the last mentioned, that is the 30th January, 
1880, months before his arrest or trial. If the 
erased word " one " is omitted, and that if the 
word « one " be read in, then the conviction is 
bad, as being for an offence subsequent to his 
arrest ; and 4th, that the magistrate's jurisdic- 
tion did not fully appear, if he pleaded guilty, 
and that the commitment says he was convicted 
on the oath of Isabella Mcintosh and others, 
whereas the record shows he was convicted on 
his own plea of guilty. On the part of the 
Crown, my attention was drawn to sec. 30, 32 
and 33 Vic.,c. 32, and to sec. 91, 32 and 33 Vic, c. 
29, and also to the forms appended to the former 
of these Statutes. 

Having the record before me, and it having 
been referred to, both on behalf of the prisoner 
and by the Crown, I do not hesitate to make 
use of it, although this is not the proper form 
of bringing up the contents of a record. 

In the first place, I have not anything to do 
with the discretion of the magistrate. I have 
drawn the attention Of the Attorney-General 
to the statement made as to what occurred, and 
which is not denied, and there is an entry 
which seems to support the pretension that 
this sentence was awarded under very peculiar 
circumstances. I refer to the entry, " continued 
from the 5th March, 1880." This is not the 
fact. Somehow or other, the prisoner was be- 
fore the magistrate, how we don't know ; but 
certainly it was not on a continuation of the 
proceedings from the 5th March, 1880. He ought 
to have been identified, either by his surrender 
or otherwise. But of this part of the proceed- 
ings he does not complain, and he admits by 
his petition that he is the party in question. 
With regard to the first objection on behalf of 
the prisoner, I think it unfounded. The charge 
pursues the language of the Statute in setting 
out the offence, and this is sufficient. The ob- 
jection to the date of the commitment exists ; 
it is dated 1880, instead of 1881. But this is 
clearly a typog^phical error, contradicted by 
the body of the document, and by the record 
which is before me. I therefore think the lat- 
ter part of sec. 30 of the Act under which the 
magistrate was proceeding is applicable: ^No 
warrant of commitment upon a conviction shall 
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be held yoid by reason of any defect therein, if 
it be therein alleged that the offender has been 
convicted, and there be a good and valid con- 
viction to sustain the same." The warrant of 
commitment sets up the conviction, and behind 
it there is a conviction which is not affected by 
this error, and therefore, in so far as regards this 
objection, it is good. With regard to the third 
objection, the strict rule of interpretation is to 
understand << the said date," among several 
dates, as being the last-mentioned date, and in 
this case the last-mentioned date is that where 
there is an erasure of the word " one." If we 
were to read " the said date '' as meaning the 
last, neither the 30th January, 1880, nor the 
30th January, 1881, would suit ; the 30th 
January, 1880, was prior to his arrest, and the 
30th January, 1881, prior to his sentence. But 
the conviction shows that the day and year 
above mentioned means first above mentioned, 
that is the 10th September, 1881, and the re- 
cord of conviction supports thi^. But it is said 
that this lack of an uncertain date is of material 
importance, because it is from that date the 
punishment runs. It seems to me that sec. 91 
of the Procedure in Criminal Cases Act meets 
this difficulty. It directs that the punishment 
runs from the sentence, and not from the day 
the magistrate signs the record of conviction ; 
and it is perfectly clear, both from the commits 
ment and the record, that the sentence was ren- 
dered on the 1 0th September, 1881. The other 
portion of the objection is more delicate. In 
the warrant of commitment it is declared that the 
prisoner was convicted on the oath of Isabella 
Mcintosh and others, and the conviction itself 
simply says that he was convicted. This is the 
form A. of the Statute used for convictions upon 
oath of witnesses, and it therefore corresponds, 
in the legal sense, with the commitment. But 
both are untrue. The prisoner was convicted 
on his own plea of guilty, and no witnesses 
were examined. The complaint under oath is 
not evidence on the trial, and it could not 
justify a conviction. Now, if he was convicted 
on his own plea of guilty, form C. of the Act 
requires it should be so stated. Nevertheless, 
the record is before me, and I see that the &ct 
is established that the prisoner pleaded guilty. 
The omission, then, is simply matter of form. I 
think, therefore, this is the proper occasion to 
apply the former portion of the sec. 30 already 
cited : << No conviction, sentence or proceeding 



under this act shall be quashed for want of 
form." 

The order will therefore go, that the prisoner 
be remanded. At the same time, I may say 
that the proceedings are very irregular, and 
that it is not impossible that another view may 
be adopted than that I have taken. The pri- 
soner will, however, have the advanta^ of 
testing this at an early date, if he be so advised. 

D, E, Bowiej for Petitioner. 

A, Ouimet, Q.C*i for the Crown. 



SUPERIOR COURT. 

MoNTRBAL, Nov. 19, 1881. 

Brfore Papinbau, J. 

Thb Molsons Bank v. The St. Lawrbncb * 
Cbioago Forwarding Co. 

jBiU of lading — Coniinued Comitael. 

Wheat wot carried by tehoonerjrom a port in the 
United Statet to KingeUm, Oni^ under a bill 
qf lading requiring its delivery there to the 
df/endante, eul^ect to the order of the skippers; 
and was aeeeptedjrom the sehoonerj and a re- 
eeiyt there/or given on the duplicate qf the bill 
qfl<iding, andjorwarded by the defendants to 
Montreal, and there deliveredj without the order 
qf the shippers, and without the surrender or 
presentation of the bill of lading. 

Held, 1. The d^endants were liable to the plaintiff, 
the holder qf the bill of lading bearing the en- 
dorsement qfthe shippers, for the value of the 
portion qf the wheat mentioned in the bill qf 
lading which was assigned to the plaint^. 

2. The assignment of a portion qf the goods men- 
tioned in a bill qf lading is vaHd, more par- 
ticularly when the assignee holds the bill €f 
lading endorsed by the shippers, and offers to 
surrender it on delivery qfthe portion assigned. 

The plaintiffs alleged that on the 8th August, 
1880, Reynolds Bros, shipped by Schooner 
« Falmouth," bound for Kingston, a cargo of 16,- 
500 bushels of wheat to be carried to Portsmouth 
near Kingston, to be there delivered into the 
charge of the Company defendants, and thence 
carried by them to Montreal and delivered to the 
order of Reynolds Bros., with instructions to 
notify Crane & Baird, of Montreal, of the con- 
signment, and of its arrival at the last men- 
tioned place. That for the freight^ L. D. 
Becker, master of the schooner, undertook to 
carry the wheat to Portsmouth and deliver it 
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there to defendants, and he signed a bill of lad- 
ing, undertaking to transport and deliver the 
wheat to the address on the margin of the bill 
of lading, rlz., to the order ot Reynolds Bros., 
as follows: 

«* Order Reynolds Bros. Notify Crane & 
" Baird, Montreal, P. Q. Care St. Lawrence & 
^< Chicago Forwarding Company at Portsmouth 
« harbor near Kingston, Lake Ontario.'' 

The plaintiffs represented that this address 
meant that the cargo was to be delivered at 
Portsmouth to the care of defendants, to be by 
them carried to Montreal and delivered there to 
the order of Reynolds Bros , notifying Crane & 
Baird, however, of its arrival at Montreal. That 
Becker gave the original bill of lading to 
Rt;ynold4 Bros., and kept the duplicate him- 
self; that Reynolds Bros, endorsed and delivered 
the original bill of lading to Crane & Baird, and 
they by endorsement ordered the defendants re- 
presented by their agent D. McPhee, to deliver to 
Beddall k Co., of Montreal, 15,500 bushels of 
wheat The order is as follows : — 

^D. McPbee. Deliver to Messrs. Beddall k 
" Co. or order 15,500 bushels of within cargo, 
<^ we paying all freight and charges. Crane & 
« Baird." 

That Crane & Baird after having endorsed the 
original bill of lading delivered it to Beddall & 
Co., who thereby became legal owners of the 
15,500 bushels of wheat. That by the custom 
of tnule, when grain is thus consigned, under 
a bill of lading made in this way, it is the 
practice for the companies to whose care it is 
addressed, to carry it and deliver it at Montreal 
according to the terms of the bill of lading or 
the instructions of the master of the schooner 
who first took charge of it. That about the 
16th September, 1880, Beddall k Co., being 
holders of the bill of lading, and proprietors of 
the 15,500 bushels of wheat, obtained from 
plaintiffs on the security of the bill of lading 
an advance of $16,275, and transferred the bill 
of lading to plaintiffs, authorizing them to sell 
the wheat in the event of Beddall k Co. failing 
to repay the advance to the Bank. That the 
'' Falmouth " arrived at Portsmouth on the 8 th 
September, and delivered its cargo to the de- 
fendants, who received it on the barge Mohawk, 
undertaking to deliver it at Montreal according 
to the bill of lading. That in delivering the 
wheat to defendants, Becker communicated to 



them the copy of the bill of lading, and they 
by their agent McFarlane received it and 
obliged themselves to deliver it at Montreal, by 
writing across the copy a receipt for the wheat, 
and undertaking to deliver it to the order 
of Reynolds Bros. That when the grain 
arrived at Montreal about Sept. 11, 1880, 
the defendants delivered it to persons un- 
known to plaintiffs, without requiring the 
production of the original bill of lading be- 
longing to plaintiffd, and without the produc- 
tion of the copy or duplicate which remained 
in Becker's hands. The plaintiffs asked 
$20,000 as the value of the 15,500 bushels of 
wheat, in default of delivery. 

The defence was that the defendants were 
not parties in any way to the bill of lading, but 
entered into a distinct agreement with Crane k 
Baird at Montreal. That the Falmouth arrived 
at Portsmouth, Sept 6, 1880, and its cargo was 
put on board the Mohawk without delay . That 
another cargo consigned to Crane k Baird arri- 
ved at the same time, and 4,000 bushels were put 
on board the Mohawk and the balance carried 
to Montreal by the Alfred. That on the 11th 
Sept, 1880, on the arrival of these vessels at 
Montreal, their cargoes were transhipped by 
order of Crane k Baird, and on the 14th Sept., 
Crane k Baird endorsed the bill of lading in 
favor of Beddall k Co. for 15,500 bushels. 
That this endorsement being only for a part 
of the quantity mentioned in the bill of lading 
was invalid, and g^ve Beddall k Co. no right 
in the cargo. That plaintiffs, having been 
guilty of gross negligence in not notifying de- 
fendants after they knew of the arrival of the 
wheat at Montreal, should alone suffer by such 
negliccence. That on 14th September, Crane k 
Baird gave to Beddall k Co. for the same 15,«- 
500 bushels an order dated 11th September ad- 
dressed to defendants, to deliver them to Beddall 
k Co., and that in fact there were 15,486 bushels 
delivered. That these deliveries were made with- 
out giving up the original bill of lading of the 
Falmouth or any other. That, in &ct, the plain- 
tiffs were aware of the delivery of the grain to 
Beddall k Co., and had authorized them to 
ship it to Europe. 

The plaintiffs by their special answer denied 
that they had any knowledge ot the delivery of 
11th September. 

Peb Cubiak. Serious irregularities have 
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occurred on both sides. We have a bill of lading 
made for a cargo of wheat by Reynolds Bros., 
according to which the cargo was tQ be deli- 
yercd at Portsmouth to their order and to care 
of the company defendants, and notice was to 
be given to Crane & Baird at Montreal. There 
is nothing in this to show that the port of des- 
tination was really Montreal, nor that Crane k 
Baird are the consignees or owners, as the deli- 
very was to be made to the order of Koynolds 
Bros. The bill of lading should state the place 
where the cargo is to be delivered. Strictly 
speaking, the legal effect of this bill of lading 
terminated at Kingston. There is no question 
of freight for any other place, nor that the cargo 
should go farther. The master of the Falmotith, 
therefore, fulfilled his contract by notifying 
Crano & Baird at Montreal, and by deliverin;^ 
the cargo to the company defendants at Porttt- 
mi>utb, and it is proved that he did all this. 
The defendants admit by their plea that they 
received the cargo at Portsmouth, and gave a 
receipt therefor to the master of the Falmouth 
on the duplicate of the bill of lading in 
the possession of the latter. Another bill 
of lading should then have been made for the 
transportation of the grain to Montreal. This 
was not done. It was taken to Montreal and 
delivered to Beddall k Co. on the order of Crane 
k Baird, without the production of either the 
original or duplicate. The question is whe- 
ther there was a new and distinct contract at 
Portsmouth or the continuation of the first 
contract. The plaintiffs contend that the first 
contract was continued, while the defendants 
say a new contract was entered into with Crane 
k Baird at Montreal. The Court finds in the 
evidence a sufficient indication that the defen- 
dants, as well as the plaintlffti, understood that 
they were acting, not under a separate contract, 
but under a tacit or verbal contract which was 
the continuation of the contract appearing by 
the bill of lading. In fact, the defendants' agent 
admits that he was deceived by an order of 
Crane k Baird, presented by Beddall k Co., and 
on which he delivered the cargo without having 
the bill of lading, and consequently in ignorance 
of another order of Crane k Baird written on 
the bill of lading. The endorsement of Crane 
k Baird was not addressed to the defend- 
ants by name, but to B. McPhee, without 
mentioning that the latter was defendants' 



agent The Bank on its side neglected 
for a long time to ask delivery from de- 
fendants. There has been remissness on 
both sides. The plaintiffit will have judg- 
ment for $16,275, the admitted \'alae of the 
wheat, with costs, save costs of enqu^te which 
are divided. 

As to the question of cndirsement for a part 
only of the cargo, it does not seem to me to 
present any difficulty, seeing that the plain tiffs 
offered to surrender the bill of lading on de- 
livery of the portion assigned to them. 

Judgment for plaintiffs. 

Abbottj Tail ^ AbhoiU, for the plaintifb. 

S. Delhunej Q.Cy Counsel. 

Qirouard ^ WurUU, for defendants. 



SUPERIOR COUB r. 
Montreal, December 24, 1881. 
Before Johnso.v, J. 

OUIMET V. ROBILLARD. 

Prescription — Taxes made part of the rent. 
The claim of the lessor against the lessee to recover 
taxes which are made a part of the rent by the 
leasCf is prescribed by five years. 

Per Curiam. The question in this case is 
as to the amount due by the defendant for rent 
and taxes. He pleads that everything due before 
1st May, 1876, is prescribed, and offers the ba- 
lance, with costs. 

The Court is of opinion that the defendant is 
right, and that his plea ought to be maintained. 
The rent is the price which the lessee agrees to 
pay for his occupation (Art. 1601, C. C.) The 
taxes, when they are made a part of the rent by 
the lease, are subject to the five years' prescrip- 
tion. (See art. 2250 C. C.) There was a case 
cited from the 2l8t L. C. Jurist, p. 300 — the case 
of Quy V. Normandeau — where the defendants 
plea of prescription as to taxes was overruled 
by Mr. Justice Belanger. I sent for the record, 
and found that it was not as lessee, but as co- 
proprietor, t.«., as a grevie de substitutionj that the 
party was there held liable. I still hold to my 
opinion that as between lessor and lessee, where 
it is agreed between them that the lessee is to 
pay so much, whatever the items — they all make 
up the rent which the landlord is to get from 
his tenant for the enjoyment of the thing leased. 
Judgment for $137.50, and costs as in an action 
for that amount not contested. 

P, M. Durand for plaintiff. y 

The defendant in person. 
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INSANITY AS A DEFENCE, 

Some weeks ago, a Mrs. Coleman wae tried in 
New York for the murder of her paramour. As 
the act could not be denied, the stereotyped 
defence of ioaanity was set up, and Chief Jus- 
tice Davis, in charging the jury, took occasion 
to expound the law as it bears upon this sub- 
ject. The judge, it has lieen supposed, had the 
Guiteau case in view in the observations made 
by him on this occasion. A portion of the 
charge is of interettt. *< Insanity," he said, is 
usually spoken of both in common language 
and in the books as a defence to crime. But it 
is no defence, because wlicre the insanity re- 
cognized by the law exists there can be no 
crime to defend. An insane person is incapable 
of crime. He is devoid both in morals and 
in law of the elements essential to the consti- 
tution of crime, and hence is an object of pity 
and protection and not of punishment There- 
fore, whenever it is established that a party ac- 
cused of crime was at the time of -its alleged 
commissioii insane within the established rules 
of the criminal law, he is entitled to acquittal 
on the ground of innocence because of incapa- 
city to commit the o£fence, however monstrous 
his physical act may appear. Both humanity 
and the law revolt against the conviction and 
punishment of such a person. But insanity is 
a condition easily asserted and sometimes al- 
together too easily accepted. Hence juries, 
while they should be careful to see to it that no 
Teally insane person is fouud guilty of crime 
should be equal ly careful that no guilty person 
escapvs under an ill-founded pretext of insanity. 

**In this State the test of responsibility for 
criminal acts, where insanity is asserled, is the 
capacity of the accused to distinguish between 
right and wrong at the time, and with respect 
to the act^wbich is the subject of enquiry. This 
rule is stated by the authorities in different 
forms, but always in the same substance. In 
one case it was said, 'the inquiry is always 
brought down to the single question of capa- 
city to distinguish between right and wrong 
it th« tinia the ftct was done.' In the 



most authoritative of the English cases it 
is said, <it must be clearly proved that at 
the time of committing the offence the party 
accused was laboring under such a defect of 
reason from disease of the mind as not to know 
the nature and quality of the act he was do- 
ing, or, if he did know it, that he did not know 
he was doing what was wrong.' And in a very 
late ca^e in our Court of Appeals a charge in 
that language was held to present the law 
correctly to the jury. So you will see, gentle- 
men of the jury, that in this case the firing by 
the prisoner of the shot by which the deceased 
was killed being proved and admitti^d, the 
question whether the act was criminal depends 
upon your finding, as a matter of fact, whether 
at the time of doing the act the priscntr knew 
what she was doing, and that she was doin>{ a 
wrong ; or, in other words, did she linow that 
she was shooting the deceased, and that such 
shooting was a wrongful act ? If she did know 
these things her alleged insanity is not estab- 
lished within the rules of the law, however 
much you may be convinced that she acted 
under the intensest emotional excitement, or 
however fully she believed she was justified in 
avenging her own wrongs, or however much 
you may think the deceased was deserving of 
punishment <The doctrine that a criminal 
act may be excused upon the notion of an irre- 
sistible impulse to commit it when the offender 
has the ability to discover his legal and moral 
duty in respect to it, has no place in the law,' and 
there is no form of insanity known to the law 
as a shield for an act otherwise criminal, in 
which the fiiculties are so disordered or de- 
ranged that a man, though he perceives the 
moral quality of his acts as wrong, is unable to 
control them, and is urged by some mysterious 
pressure to the commission of the act, the conse- 
quences of which he anticipates and knows. 
This is substantially the language of the Court 
of Appeals in the case already referred to. If 
it were not so every thief to establish his irre- 
sponsibility could assert an irresistible impulse 
to steal, which he had not mental or moral 
force sufficient to resist, though knowing the 
wrongful nature of the act ; and in every homi- 
cide it would only be necessary to assert that 
anger or hatred or revenge, or an overwhelming 
desire to redress an injury, or a belief that the 
killing is for some private or public good, has 
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prodaced an irn^gistible impulse to do a knpwn 
ille£:al and wrongful act. Whatevt-r the viowK 
of scientists or theoristK on the subject of in- 
sanity may be, and however great a variety of 
classification they may adopt, the law in a crim- 
inal case brings the wbolu to the sinitle test- 
did the person doing the act at that time have 
sufficient sense to know what he was doing, and 
that it was wrong to do it ? If that be his con- 
dition it is of no consequence that he acts 
under an irresistible influence or an imaginary 
inspiration in committing the wrong. Emotional 
insanity, impulsive insanity, inspirational in- 
sanity, insanity of the will or of the moral 
sense all vanish into thin air whenever it ap- 
pears that the accused knew the difference be- 
tween right and wrong at the time and in 
respect of his act. No imaginary inspiration 
to do a personal and private wrong under a de- 
lusion or belief that some great public benefit 
will flow from it, when the uuturo of the act 
done and \U probable consequences and that it 
is in itself wrong are known to the actor, can 
amount to that insanity which in law disiirms 
the act of criminality. Under such notions of 
legal insanity life, property and rights, both 
public and private, would be altogether inse- 
cure J and every man who, by broodins: over his 
wrongs, real or imaginary, shall work himself 
np to an irresistible impulse to avenge himself 
or his friend or his party, can with impunity 
become a self-elected judge, jury and execu- 
tioner in his own case for the redress of his 
own injuries or of the imaginary wrongs of his 
friends, his party, or his country. But, hap- 
pily, gentlemen, that is not the law ; and 
whenever such ideas of insanity are ajiplied 
to a given case as the law (as too often they 
have been), crime escapes punishment not 
through the legal insanity of the acciiMed, but 
through the emotional insanity of courts and 
juries." 

The jury, with the reluctance to puuibh murdt r 
go often witnessed, found the prisoner guilty of 
manslaughter in the thitd degree, that bein;< 
the lowest offence which they could find under 
the indictment. 



« I congratulate you that recent decisions of 
the Judicial Committee of the Privy Council 
have set at rest all questions as to the right of 
the Provincial Legislature to legislate as onr 
interests may from time to time require on 
matters of internal trade, and i n particular on 
the law of insurance. Some further provisions 
seem now necessary in order to render effectual 
the legislation which had for its object the se- 
curing of uniform conditions in fire policieK, 
and I invite your attention to the subject 

H regret that the right of provinces to pro- 
perty escheated for want of heirs, unanimoualy 
maintained by the highest Courts in Ontario 
and Quebec, and acquiesced in by the Fedcial 
Government for several years, has, on an Onta- 
rio appeal to the Supreme Court of Canada by 
the Government in the name of the defendants 
in a well known case, been negatived by a mar 
jority of the judges of the Court. The case in 
question is but one of several cases of the 
same kind which have occurred since confedt - 
ration, and the constitutional question involved 
is so important, and some of the grounds on 
which the decision proceeds are of such far- 
reaching application, that I have lost no time 
in taking the necessary steps for obtaining a 
review of the judgment by Her Majesty's Privy 
Council. There is strong nason for expecting 
a favorable result." 



NOTES OF CASES. 



PROVINCIAL RIGHTS. 

The speech of the Lieutenant Governor of 
Ontario, at the opi-ni ug ot the Session, contains 
the following paragraphs : — 



SUPERIOR COURT. 

Montreal, Dec. 30, 1881. 

Before Jktte, J. 

CoBBiTT et al. V. Lemieux, k Rattray, Petr. 

PetUion to vacate Sheriff ^i eaU on the ground qf 
an unexpired right qf emphytetuis. 

1. B^ore the coming intojorce of the Civil Code 

the obligation qf improving the property wat 
not an essential obligation ia an emphyteutic 
lease. 

2. The principal and distinguishing characteriMtic 

qf an emphyteusis before the code was the aiien" 
ation of the property, 

3. A lease passed in 1 846, by which the grantor 

declares " to have leased, demised, granted and 
to farm let for the space and term of fifty con^- 
seeutive years " unto *< the lessees Jor themselves^ 
their heirs and assigns *' a certain beach pr<h- 
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petty on (he River St. Lawrence, and hy whiek 
th^ leseeea <* tpecially bind, pledge, mortgage 
and hypothecate " the beach ao Uaaed to them 
for aeeuring the payment of the rerU — consti-- 
tute* an emphyteueie. 
4. J/an immoveable charged with an unexpired term 
^15 years of the leaae above mentioned, be 
told by the Sheriff without mention of such 
charge in the minutee of teizure, and (ftueh 
charge diminishes the value of the property so 
much that it is to be presumed thai the pur- 
chaser would not have bought had he been 
aware qf it—the purchaser who is prevented by 
notification and protest on the part qfthe lessee 
from obtaining possession qf the immoveable 
during such unexpired term, may obtain the 
vacation <^ the Sheriff's sale under art. 714 C. 
C.P. 

On the 3rd November, 1846, the defendant, 
Claude Lemienx leased a portion of the Wind- 
flor Cove property at Point Levis on the River 
St. Lawrence to James Tibbits and James Mo 
Kcnsie by a lease in the terms above men. 
tioned for the space of 60 years. These preneurs 
sabsequently became insolvent, and the unex- 
pired term of the lease passed into different 
hands, the last purchaser being A.F.A. Knight) 
who bought the lessees' rights on May 20th) 
1872. On November 4th, 1880, a writ of execu- 
tion was issued out of the Superior Court at 
Montreal against the lands of the defendant, at 
the instance of the plaintiffs, under which the 
property above mentioned was seised and 
advertised to be sold by the Sheriff of Quebec, 
on the 22nd January, 1881, on which date it 
was put up for sale and adjudged to David Rat- 
tray the petitioner, for $3,800. Shortly after 
this adjudication, Knight, who still occupied 
the property as lessee, served a protest and no- 
tification on Rattray, intimating that he 
(Knight) would retain possession of the pro- 
perty until the 3rd November, 1896, when the 
above lease would expire. Thereupon Rattray 
presented a petition to vacate the Sheriff's sale 
tmder Arte. 710 and 714, C. C. P., alleging that 
he would not have bought had he been aware 
of this lease, which diminished the value of the 
property by about $2000. 

The plaintiffs contested this petition on 
▼arious grounds, but their principal contention 
was that the lease of 1846 did not constitute an 
emphyteusis, and was consequently purged by 



the d^cret. They urged that the lease in question 
did not contain any stipulation that the preneur 
should improve the land, without which it 
could not be heM to be an emphyteutic lease ; 
and moreover that the Itase did not show any 
of the distinguishing characteristics of an em- 
phyteusis. 

J. A. Benin, for plaintiffs contesting, cited the 
following authorities ; — C. C. L. C. 567, and Re- 
port of Commissioners on do. (3d Report, p. 
408) ; Proudhon, Usufruit, No. 97, pp. 102 et 
seq. ; Nouv. Denizart, Vol. 7, Vo. Emphyttose, 
p. 638, ss. 1 & 2 ; Proadhon, DomaiDO de Pro- 
pri6t6, Vol. 2, Nos. 709 A 710 ; Guyot, Rep. Vol. 
6, Vo. Eoiph. pp. 680 et seq. ; Domat, Civ. 1, Tit. 
4, sec. 10, Nos. 1 & 9 ; Aigou, Vol. 2, pp. 246 k 
249 ; Nouv. Denizart, Vol. 13, Vo. £mph. p. 
280 ; Lebire k Carteret, Vo. Bail Emph. 2, pp. 
453 et seq. § 11 & 15 *, and p. 456, § 27 ; Ferri&re, 
Diet. Vol. 1, Vo. Emph. p. 570 ; Dunod, Pres- 
cription, p. 339 ; Duvergier, Louage, Vol. 3, No. 
144, k note 1, p. 136 ; Laurent, VIII, No. 346 ; 
Troplong, Louage, p. 31 ; Dumoulin sur Paris, 
§ 73, No. 22; Dalloz, 1853-1-146, 1857-1-326, 
1861-1-444. 

E. Lafteur, for petitioner, argued that as the 
lease was passed before the code came in force, 
art. 567 C. C. L. C. did not apply, and that be- 
fore the code the stipulation of improving the 
property was not essential to the contract. The 
essential character of emphyteusis was the trans- 
fer of ownership, which was in the present lease 
implied by the hypothecation of the funds in 
fitvour of the lessor. The following authorities 
were cited for petitioner : — Ancien Denizart, 
Vo. Emphyt^ose; Guyot, Repertoire, Vo. Em- 
phyteose sub. init.; id, ibid. p. 682, col. 1; 
Serres, Inst du Droit Francis, Liv. Ill, Tit. 25, 
§ 3, p. 502 ; Ferrifere, Diet, de Droit, Vo. Em- 
phyt^se, IIP; Vinnius, Ad inst.. Lib. Ill, Tit. 
25, 3 ; Boutaric, Traitedes Droits Seigneuriaux , 
Ch. XIII, p. 424 ; Id., Ad Inst., Lib. Ill, Tit. 
25, § 3, p. 486 ; Loyseau, Dfiguerpissement, Liv. 
IV, Ch. 6, No. 6 ; Henrys (Ed. Bretonnier) T. I, 
p. 722, col. 2 ; Le Grand, Coutume du Balllage 
de Troyes, Tit. IV, art. 67, glose 1, No. 1 (p 
200, col. 1) ; Bosquet, Diet. Raisonn6 des Do- 
maines, Vo. Baux Emph., Vol. I, p. 290, col. 2 j 
Nouv. Denizart, Vo. Emph. No. 3 j Domat, Liv. 
I, Tit 4, Sec. 10, Nos. 1, 2, 3 kc.\ Duvergier, 
Vol. Ill, pp. 140-1; RoUand de Villargues, 
Diet du Dr. CivU, Vol. IV, p. 227, Vo. Emph. ; 
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Lebire & Carteret, Vo. Bail Emph. § ler ; Lau- 
rent, Vol. VIII, p. 421 ; Troplong, Louage, Ch. 
I, pp. 174-5; De Villeneaye k Gilbert (1791- 
1860), Vo. Empbyt^ose, § 2, No. 18, p. 369 ; id. 
ibid.j § 1, No. 1 ; Dalloz & Verg6, Codes annot^s, 
append.aa Tit VIII, No. V, Looage Emph. § 1, 
No. 21 ; id, ibid., § 3, No. 49 ; Ledru Eollin, Vo. 
Emph. Nob. 39, 61, 112 ; Pepin le Hallenr, Hist, 
de rEmphyt^ose, pp. 76-7 ; Pothier, Traits de 
I'Hypoth^que, Sec. II, § 2. 

Petition granted and d^eret annulled. 

Lafleur ^ Sharp, for petitioner. 

DeBeUrfeuilU f JBotUn, for plaintiffs con- 
testing. 

PMeiitr j* Jodoin, for defendant. 



SUPERIOR COURT. 

MoNTBBAL, December 31, 1881. 

Before Rau^villb, J. 

Low T. Thk Montreal Tklkqraph Co. et al. 

Carporation — Transfer qf /ranekieee and special 
privileges — Action by shareholder, 

corporation of a public character such as a Tele- 

graph company, while competent to enter into 

any agreement for the division qf profits or for 

carrying on its business, cannot legally 

transfer or divest itself of its franchises or spe- 

cial privileges. Ther^ore a lease by a Tele* 

graph Company qf all its lines for 97 years, at 

a fixed annual rent, the lessees to have control 

of the rates for transmission of messages, fc, 

VHU held to be illegal notwithstanding a clause 

in the charter giving the company power to let, 

convey or otherwise part with their estate, real, 

personal or mixed. 

A shareholder has a right to bring an action in his 
own name for the rescission qfsueh agreement. 

Per Curiam. The plaintiff complains of the 
Montreal Telegraph Company and of the Grea^ 
North-western Telegraph Company of Canada, 
In hiA declaration he sets out the act incorporat- 
ing the Montreal Telegraph Company (10 and 
11 Vic, chap. 83), and alleges that under sect- 
ion 6 of this act the affairs of the company were 
to be administered by a board composed of five 
directors; that the directors were to fix the rate 
for the transmission of messages, declare divi- 
dends, malce by-laws, and appoint officers and 
employees, &c. ; that by a subsequent statute (18 
Vic, cbapw 207) the privileges of the said com- 
|»a&y ware enlarged and its capital increased to 
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$2,000,000; tliat on the 17th April last (1881) 
the said company was doing a very profitable 
business, and had assets worth three million 
dollars; that the company has no power to 
transfer its property and revenues so as to di- 
vest it of the right and duty of exercising the 
franchises conferred upon it by law ; that not- 
withstanding this, the company, by a deed of 
agreement executed on the l7th Angoat, 1881, 
illegally transferred for the term of 97 years 
to the other defendant, the Great North-weatem 
Company, all its telegraph lines, offices, in- 
struments, apparatus, &c., the same to be 
operated in future by the Great North-weBtem 
Company ; eaid abandonment and transier being 
made lor the sum of $165,000 per annum, and 
that the Great Northwestern Company is now 
in possession of all^the lines, &c., of the Mont- 
real Company ; that the said agreement is ultra 
vires and an abandonment of the franchises con- 
ferred upon the Montreal Telegraph Company, 
and Jeopacdiaes the existence of its charter. 
The plaintiff alleges that he is the owner of 51 
shares of Montreal Telegraph Company stock, 
and has been so since the 10th June last (1881) ; 
and he prays by his conclusions that the said 
agreement be declared uUra viret, and set aside 
and annulled ; that the Montreal Company be 
ordered to resume possession of its lines and to 
operate them, that the Great Northwestern 
Company be enjoined to cease to operate the 
lines, and to give up possession thereof to the 
other defendant; and lastly, that it be ordered 
to account for the moneys receired from said 
lines. 

To this action the Montreal Telegraph Com* 
pany pleaded, first a demurrer ; secondly, two ex- 
ceptions. By the demurrer the defendant said 
that the action should be dismissed, Ist, be- 
cause all the shareholders were not in the 
cause, and 2ndly, because the action could 
only be brought in the name of the Attorney- 
General. I had to dispose of this demurrer; 
£ dismissed it, and I have seen nothing to 
cause me to change my opinion. To the au- 
thorities which I cited in rendering judgment, 
I will add the following: — 

« A court of equity has Jurisdiction at the 
instance of stockholders in a corporation, to 
restrain the corporation and those who have 
control and management thereof from acts 
tending to the destruction of its franchises^ 
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from Tiolation of its churter, from misose of 
the corporate powers or property." — 2 Abbott's 
Digest, Yo. Stockholders, No. 39. 

(I A stockholder in a corporation has a remedy 
in Chancery against the directors to prevent 
them from doing acts which would amount to 
a violation oi the charter." 1 Abbott's Digest, 
Vo. Stockholders, No. 86, p. 777. 

And Judge Bamsay, in the case of Molson 
against the city of Montreal, said :—" Art. 997 
of the G.C.P. only lays down a rule of duty lor 
the Attomey-Oeneral ; but it in no way affects 
the common law right of each individual to 
protect himself by action against the wrong- 
doing of a corporation." 

By the first exception the defendant urges 
grounds invoked in the demurrer, via., that 
the plaintiff does not represent the other share- 
holders, and has no quality to bring the action. 
The judgment rendered on the demurrer has 
disposed of these pretensions. 

By the second exception,^ the defendant al- 
leges that among the powers conferred by its 
charter and amendments are the following : — 
That it shall legally be capable of purchasing, 
having and holding for its use, any estate, real, 
personal or mixed \ and of letting, conveying or 
otherwise parting therewith, for the benefit and 
on account of the Sfud company, from time to 
time, as it shall deem necessary or expedient ; 
that under the powers so conferred the deien- 
dant constructed and acquired a large extent of 
' telegraphic lines, and at the date of the agree- 
ment in question, it was operating these lines 
and had over 1,000 employees ; that within the 
last ten years the Dominion Company had estab- 
lished a rival line, and it had become impos- 
nble for the defendants to operate its lines at 
a reasonable profit ; that in view of this state 
of things the directors of the company defen- 
dant considered the means by which expenses 
might be reduced, and proposed to lease their 
lines to the other defendant for a fixed rent ; 
that this arrangement had been ratified by the 
shareholders of the Montreal Telegraph Com- 
pany at a special meeting, held 17 th August, 
1^81, by a vote of 23,204 to 1,831 ; tbat in pur- 
suance of the resolution adopted at such meet- 
ing the agreement in question had been exe- 
cuted ; tbat the operation of the telegraph lines 
had been continued by the Montreal Telegraph 
Company and its directors through the other 



defendant under the control and superinten- 
dence of the Montreal Telegraph Company 
and its board of directors ; and in exercise oi 
the powers conferred upon them by their char- 
ter, the board of directors of the Montreal Com- 
pany has, since the agreement in question, iu- 
creased the rate lor the transmission of mes- 
sages ; that the agrei ment in question has had 
the effect of putting an end to the opposition 
of the Dominion Company as the defendant 
foresaw ; that, in fine, the defendant has not 
acted ultra viret. 

The other defendant, the Great Northwestern 
Telegraph Company, has filed similar pleas, 
mutcUit mtUandit. 

While the case was in progress, Messrs. Ren- 
frew, Oilmour and Crawford intervened and 
alleged that the plaintiff is not the holder in 
good faith of the shares mentioned in his ac- 
tion, and that he is only SkprSt^^nom. The same 
day the Montreal Telegraph Company, alter 
obtaining leave, filed an amended plea in which 
it invoked the additional grounds urged by the 
intervention. The plaintiff contested the inter- 
venti';n, notifying the Intervenants of the iiEtct 
that the defendant had invoked these reasons, 
so that the contestation on the intervention is 
now only a question of costs, inasmuch as the 
reasons assigned by the intervention have to be 
adjudicated upon by the principal contestation. 

The evidence establishes that on the I7th of 
August, 1881, the plaintiff was the owner of one 
share in the capital stock of the Montreal Tele- 
graph Company, and had been so since the 10th 
of June previous, and that on the I7th of Au- 
gu st he acquired fifty more shares ; that he is 
acting in the suit in concert with other share- 
holders who have advanced money for the 
costs ; that he ¥rill act more or less according 
to their wishes, and even admits that if those 
with whom he is acting intimated a wish that 
the action should be discontinued, he would do 
so. 

In order to decide the present case .we must 
see what are the rights and powers of the Mont- 
real Telegraph Company, and what are its obli- 
gations. The great principle which governs 
this matter is briefly but clearly expressed in 
Art. 368 of our Civil Code : « The rights which a 
" corporation may exercise, besides those speci- 
es ally conferred by its title, or by the general 
^ laws applicable to its particular kind, are all 
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<< those which are necessary to attain the object 
« of its creation." What are the rights and 
powers of the Montreal Telegraph Company ? 
It is empowered by its charter to construct tele- 
graph lines, to erect poles, &c., as its business 
may require, and the said company shall be in 
law capable of purchasing, having and holding 
any estate, real, personal, or mixed, for its use, 
and of letting, conyeying or otherwise parting 
therewith for its benefit and on its account. 
Section 1 of the amending Act (18 Vict. c. 207) 
is in the following terms : <* It shall be lawful 
for the said company, and they shall have power 
to purchase, receive, have and hold to them 
and their successors, to and for the use of the 
company, such real estate in this Provin- 
ce and such only, in addition to that now 
held by them, as may be necessary for the con- 
venient transaction of the business of the com- 
pany, and for the erection of buildings for the 
suitable accommodation of the stations thereof 
in this Province, now or hereafter to be esta- 
blished, and for the construction of the line or 
lines or branches thereof, and for the effectually 
carrying on the operations of such company, 
and the same to let^ convey, or otherwise depart 
with, for ike benefit and on account of the com- 
pany, from time to time, as they shall deem ex- 
pedient. '^ 

The general principle laid down as to the 
powers of corporations is clearly expressed by 
all the authors, and the rules are stated in 
Brice, Ultra Vires, pp. 66, 67. In rule 5 he 
says : << Corporations have no capacities or 
powers other than those i ndicated in the four 
previous propositions, and they cannot legally 
or validly engage in other transactions." He 
afterwards states (Rule 10) : << Franehues, and 
apccial privileges or powere in the nature of.A^n- 
ehisee, cannot be delegated.'' And in a note he 
adds: "This is established beyond dispute. 
Every capacity of a corporation which can be 
styled « special ' or a privilege, is given to it for 
itself, for its own purposes and to be used by 
itself directly. Any transfer, direct or indirect, 
to others is altogether void." In rule 13 we 
find : <* Any one corporator may call upon tiie 
Courts to restrain the corporation from engag- 
ing in any ultra vires transaction.'' And he adds 
in a note : << This is quite clear whether the 
transaction be executed or executory." Where- 
in consist the franchises or privileges of a oor* 



poration ? In the exclusive rights given to it. 
Even its existence is a franchise. But the ex- 
clusive, rights granted to it are also^ancAues ; 
and it is an established principle that corpora- 
tions cannot delegate and transfer to others 
their special powers and their privileges. " Such 
a transfer," says Brice, ^ whether permanently 
and absolutely, or only for a definite period, is, 
it has been repeatedly decided, in the absence 
ot statu Uble powers, illegal." (Brice, p, 62 1 .) 
There is little difficulty as to the principle 
but only as to the application of it to the Tari- 
ous transactions which may be entered into. 
Let us examine, then, the deed between the 
two companies. By this deed the Great 
Northwestern Company, styled "contractors," 
undertakes for the term of ninety-seven years 
" to work, manage and operate " the system of 
telegraph owned and heretofore operated by the 
Montreal Telegraph Compauy, called "The 
Company," and to maintain the lines iu good 
order. The conti actors are to have the right to 
use and occupy all the offices, stations, build- 
ings and properties of the company, except the 
board room and the secretary's room adjicent, 
and a portion of the vaults -, and the contractors 
are to have the right to sub-let such portion of 
the company's buildings as are not required 
for the transaction of its business. But the com- 
pany may sell or otherwise dispose of the 
buildings in Montreal and Ottawa which are 
not used for its business. The contractors 
are to collect the amounts received for mes- 
sages and other revenues in the name of the 
company. It is further stipulated by this 
agreement that the contractors may, under cer- 
tain restrictions, have the tariff of rates adjusted. 
The contractors bind themselves to pay to the 
company the sum of $166,000 in quarterly in- 
stalments, to pay all costs of operating, taxes, 
kQ.\ and to fulfil all contracts for which the 
company was liable. In defiGiult of payment 
within a certain delay, the agreement comes to 
an end ipso facto, and the company resumes 
possession ot its lines, kc, with all the ad- 
ditions and improvements, which is also to 
take place when the agreement terminates. 
The Western Union Company intervened as 
guarantor. 

What, then, is the nature of this agreement? 
Is it a lease, or a hiring of work, or what in 
English and American books is called a " work- 
ing or traffic arrangement?" Is there an aban- 
donmentfPr assignment of privileges and fran- 
chises ? Remark in the first place that the 
contractors are to pay $166,000 in any case, 
even if they did not receive a single cent That, 
to say the least, is a singular hiring of work ! 
It is the contractors, the persons hired, who are 
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to pay and the master who is to leceiye. It is 
a singular working arrangement where one of 
the parties may take the lion's share. And it 
was said at the argument that the contractors 
were only the mandataries, the agents of the 
company I But it is a principle that the man- 
dator may at any time revoke the powers of his 
mandatary. He may expose himself to an 
action of ^damageft, hut that is not the ques- 
tion. It is striuily within his right, C. C. L. C, 
1 756. <* The mandator," snys this article, " may 
at any time revoke the mandate." But can the 
company here revoke the agreement hefore the 
term fixed, even by payment of damages ? 
Evidently not, and the company so well under- 
stood this that It stipulated for the revocation 
of the agreement ipso Jaeto in case the contrac- 
tors foiled to pay within a certain delay. If the 
company were going on its own authority, 
except in the case provided for, to take posses- 
sion of the lines, &c , transferred to the Great 
Northwestern, the latter would easily find 
means of preventing it. 

A great number of authorities and an equal 
number of decisions have been cited on one side 
or the other, as to the interpretation of agree- 
ments similar to that in question here. I have 
read with the greatest attention the larger part 
of the decisions cited, and in every case the ques- 
tion is reduced to this : whether a corporation 
has ceded its powers or abandoned some of its 
franchises. By the agreement between the par- 
tics here the Montreal Telegraph Company 
abandoned all its lines, all its stations, all its 
properties used for the transaction of business 
and the operation of the lines, and reserved no 
control over the other company, transferee, 
which has the right to construct new lines, to 
lepair old ones, to collect charges for transmis- 
i»ion of messages, to fix the rates, and this for the 
term of 97 years. The Montreal Telegraph 
Company has no longer a right through its dir- 
tctors, as its charter provides, to fix absolutely 
and without restriction the charges or rates to be 
taken for the transmission of messages. They 
can no longer, as the sam«« charter provides, de- 
clare dividends out of the profits, and they can 
no longer make a detailed statement of the busi- 
ness, profits and losses of the company, and, to 
uae the language of Vice-Chance] lor Turner, in 
the case of Great Northern Railway against 
Eastern Counties Kail way, reported in 21 Law 
J., Chanceiy, p. 837, « it is impossible to read the 
agreement between the plaintiffs and the East 
Anglian Railway Company (in the present case 
between the Montreal Telegraph Company and 
the Great Northwestern) without being satisfied 
that it amounts to an entire delegation to the 
plaintiffs, (defendants) of all the powers con- 
lerred by the charter." Discussing agreements of 
this nature. Judge Wells, in a case reported in 
the 115th volume of the Massachusetts Reports,, 
p. 361, said : — "They are not merely contracts by 
which another party is employed to operate the 
road on behalf and under tiie directioQ and con^ 



trol of the corporation owning the franchise, 
receiving a share of the profits as compensation. 
The entire control of the road, with all its fran- 
chises, is transferred, the corporation owning it 
receiving in return only a fixed rent, payable 
in the form of a dividend to its stockholdere.' 
And Judge Miller in the case of Thomas against 
Railroad Company, reported in 101 U. S. Rep. 
pp. 82, 83, after quoting the opinion of English 
judges, and the various decisions of the English 
courts, adds : — << The true principle is that where 
a corporation like a railroad company has grant- 
ed to it by charter a franchise intended in large 
measure to be exercised for the public good, the 
due performance of those functions being the 
consideration of the public grant^ any contract 
which disables the corporation from performing 
those functions, which undertakes without the 
consent of the State to transfer to others the 
rights and power conferred by the charter, and to 
relieve the grantees of the burden which it im- 
poses, is a violation of the contract with the 
Btate, and is void as against public policy. This 
doctrine is ass* rted with remarkable clearness 
in the opinion of this Court by Mr. Justice 
Campbell " (in the York Maryland Line R. R. 
k Vincent, 17 How. p. 30.) 

To state my opinion on this point, I think 
in principle a corporation has a right to make 
any agreement, either for the division of profits 
or for the working of its business, but so as ne- 
ver to lose control of its rights and privileges, 
nor to transfer or abandon any of its franchises. 

The clause of the Montreal Telegraph Com- 
pany's charter has been invoked, as well in the 
original Act 10 and 11 Vict., chap. 83, as in the 
Act, 18 Vict. chap. 207. This clause would 
seem to give the Company the right to make a 
lease and to let, convey, or otherwise part with 
all its estate real, personal, or mixed ; but evi- 
dently this clause cannot have the effect of 
giving the company a right to delegate its pri- 
vileges and franchises ; for, in fact, it cannot let 
or convey its property except for its benefit and 
advantage; but that applies to property no 
longer required for the working of its business, 
and not to a letting or conveyance which, so to 
speak, deprives it of its existence as a corpora- 
tion ; for in the state to which the corporation 
is reduced it has almost ceased to have a moral 
existence ; it is, so to speak, no more than a 
shadow. As Chancellor Zabriskie says, in the 
case of Copeland v. The Citizens Gas Co. (61 
Barbour's Rep., p. 76) : — « It may be considered 
as settled that a corporation cannot lease or 
alien any franchise or any property necessary 
to perform its obligations and duties to the 
State, without legislative authority. The fran- 
chises granted by the State are often parts of 
the sovereign power delegated to a subject, and 
always privileges to which other citizens are 
not entitled. In these grants, the state is sup- 
posed to regard the character of the grantee. 
In this case the franchise of maintaining a canal 
and railroad across public highways and navi« 
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gable rivers^ <^ taking iolU and rates <^ farts fixed 
by themtelvety without eontrot, are, with others, a 
material part of the property leased. These 
cannot be leased or aliened without the consent 
of the State." And the Court decided that the 
lease was null, and the action properly brought 
by a shareholder. And Brice, p 128, says: — 
<< The corporation have the right to alienate; 
but the alienation mtM/ be in the ordinary eourae^ 
and for the purpose of the corporate operations ;" 
and he lays it down as principle that a corpora- 
tion of a public nature may not so deal with its 
property as to incapacitate itself from perform- 
ing its public duties. And the rule applies to 
strictly private corporations in this scnne, that 
the agreement is idira vires if some of the cor. 
porators object. (Brice, p. 130.) 

I am, therefore, of opinion that the deed of 
agreement between the parties is uUra vires^ and 
must consequently be set aside. For it is not 
the name that may be given to a deed which 
should determinti its nature, and the more care 
has been taken to disguise the effects the more 
scrupulously nhould the courts look at the ob- 
ject and determine the consequences. Those 
who prepart d the agreement between the par- 
ties in thin case probably had before them the 
agreement questioned in the case of Hinch vs. 
The Birkenhead, kc.^ Railway Company, 13 
Eng. Law and £q. Bep., p. 606. Care has been 
taken to avoid certain clauses which seemed 
most open to objection, {e.g.^ the Great North- 
Wfstem has been given the right fo collect 
charges in the name of the Montreal Telegraph 
Company). But the efifect and the result of the 
agreement are similar, and the judgment should 
be the same. 

It has been said that it is in the evident in- 
terest of the shareholders of the company that 
the agreement should be carried out. It is possi- 
ble. But besides the interest of the shareholders 
there is that of the public ; and if Parliament had 
wished to give a monopoly to this company to 
enrich its shareholders at the expense of the 
public, it would not have granted a charter to 
the Dominion Company, whose consent has 
brought about the agreement in question. Be- 
sides, the company has not so much to complain 
of. Its shareholders have received as bonus a 
quarter of the amount of their stock, and good 
dividends on an augmented capital of two mil- 
lions. If Parliameut thought fit to grant a 
charter to a second telegraph company, it was 
because it believed that competition would be 
for the public advantage. It would be a strange 
thing to suppose that the State would have 
created a second corporation to permit them to 
be fused in a third. Moreover, last session the 
company endeavored to obtain the poweis which 
it deemed necessary to make the agreement in 
question. It considered, therefore, that it did not 
possess these powers. Parliament refused them ; 
therefore, it considered that the company did 
not possess them, and that to make this agree- 
jnent, i^^ to let \\& lines, etc., the^ were neces- 



saxy. I cannot give a better interpretation of 
the law than that which the company itself has 
given. 

There only remains the objection aiged by 
the defence, that the plaintifif is only a prUe- 
nom — ^a tool in the hands of others, and t^t he 
is without interest. In the first place it is 
proved that the plaintifif is the owner of one 
share since 19th June, 1881, and that he ac- 
quired 50 others on the 17th August, the date 
of the agreement. It is very true that the 
plaintiff admits he is noting in concert with 
others (who are proved to be shareholders of 
the company). But even if they were outsiders, 
the plaintifif would be none the less a share- 
holder, and whether he be the holder of one 
share or of a thousand, what is the dififerenue ? 
Is the interest of a stockholder mea^ured by 
the amount of his stock? His pecuniarv interest 
may be less considerable, but his legal interest 
is the same. It may be true that the agree- 
ment in question is more profitable, pecuniarily 
to the fhareholders than that the company 
should continue to work the lines ; it may be 
true that the shares will fall in the market if 
the a^ret ment is annulled. That is the opinion 
of Mr. Cmwford, a large shareholder, who has 
been examined as a witness. But the contrary 
may also prove to be true. There are many 
surprises in all these transactions. But what 
has that to do with the legal interest of 
the plaintifif? He has a riKht, and he is exer- 
cising it. As to his pecuniary interest, he is 
master of his own acts, and nobody has any 
right to interfere. If the deed is illegal, the 
majority cannot bind the minority. I have so 
held already in a case against the Banque Ville 
Marie. And if the minority may complain 
why not a single shareholder ? It has been so 
held in the case of Beman vs. Bufiford, 20 L. k 
Equity Bep. p. 644. Lord Cranworth observed : 
*< Therefi re it is that in this, as in many other 
cases, one shareholder may file a bill on behalf 
of himself and others ; although at a meeting 
of the company a great many of the sharehold- 
ers, even the majority, may say that they have 
sanctioned a dififerent course." 

The agreement is consequently declared uUra 
vires and is set aside ; The Montreal Telegraph 
Company is ordered to resume possession of its 
lines and of all the property transferred to the 
other defendants, and the Great Northwestern 
Company is enjoined from any longer using the 
lines or property illegally transferred to it, and 
is ordered to re-convey the same to the Mon- 
treal Telegraph Company, and also to account 
for all monies which it may have received for 
telegraph messages or otherwise under the 
aereement in question, and the intervention is 
dismissed with costs. 

Maelaren j* Leet for plaintiff. 

S, Bethunet Q. C.f cotinsel. 

Abbott, Tait j* AbbotU for defendants. 

/>. Oirouard, Q.C, counsel. 

Doutre ^ Joseph for inteiyening parties. 
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THE ADDUCTION OF EVIDENCE. 

The Judges of the Saperior Conrt have long 
complained of the labor imposed on them, of 
wading through endless depositions in search of 
the facts pertinent to the issues. Recently a 
Judge stated that a week had been required for 
the examination of a bundle of evidence which 
mfght have been read through in a few houis 
if restricted within proper limits. For the*pur- 
pose of aiding the Judges in their effort to 
check this growing prolixity and irrelevancy, 
the following new Bules of Practice respecting 
cases inscribed for enquiu and merits have been 
framed : — 

^ It is ordered that in each cause inscribed 
at Montreal for evidence and merits at the 
lame time, the party inscribing shall file with 
his inscription for the use of the Judge, a very 
brief statement of his case, and an articulation 
of bets consistini^ of separate and distinct ar- 
ticles upon each fieuTt to be proved by him, said 
articles numbered in regular order, so that the 
Judge trying the case may know the precise 
proof to be offered, and be in a position to di- 
rect the noting of the material facts by the Pro- 
thonotary, clerk, or stenographer taking notes 
of the evidence. 

^ In defitult of such statement and articulation 
by the inscribing party, the case shall not be 
placed on the roU foit trial, or tried, but if on 
the TfiU shall in the discretion of the Court be 
struck with costs against such party. 

" The other party shall within 48 hours after 
notice of said inscription file a similar brief 
statement and articulation of the fitcts to be 
proved by him, and in defiinlt of his so doing, 
his witnesses shall not) if the Court or Judge 
Bee fit, be taxed against the other party." 



THE SALE OF POISONS. 

A recent decision under the English Pharmacy 
Act is of some interest. We avail ourselves of 
the following n<itice respecting it in the English 
LcoB Timei:-^ 

**The admitted expediency of throwing on 
those who sell poiaonom preparationB a full 



share of responsibility for the consequences of 
such sales, which general feeling, in fisu^t, gave 
rise to the Pharmacy Act of 1868 (31 and 32 
Vict. c. 121), is sufficient reason for congratula- 
tion that, in TempUman v, Trafford, on the 1 6th 
Nov., the Queen's Bench judges saw their way 
to a decision which will strengthen the hands 
of those who have to enforce the Act referred 
to. The Act requires sellers of poison to be 
duly qualified, and to label the poison with the 
name and address of the person, and provides 
that any person on whose behalf any sale is 
made by a servant is to be deemed the seller. 

'< In the recentrCase of Pharmaeeulical Soeuiy 
V. London and Provincial Supply Auoeiationy L. 
Bep. 6 App. Cas. 857, it was held that an incor- 
porated supply association, which was not itself 
qualified as a chemist, was entitled to sell drugs 
through a qualified servant, and the House of 
Lords considered the person who sells, whether 
master or servant, to be struck at by the Act. 
This case decided, in efiect, that the public 
were sufi&ciently protected when the actual 
vendor was a responsible and qualified person. 
But then came up the further question, whe- 
ther an ordinary grocer, or any other trader, 
who had no qualification as a chemist or drug- 
gist, was entitled to retail poisons supplied to 
him for sale on commission by a duly qualified 
chemist, with whose name and address the 
packet was labeled. This was the point raised 
in TempUman v. Trafford^ and the magistrates 
declined to convict the retailer under the Act, 
finding that he was the servant of the qualified 
person. It seems clear that, if this opinion iiad 
been sustained by the Queen's Bench Division, 
the results might have been very serious. The 
object of requiring the sale to be by a qualified 
person, and his name and address to be placed 
on the poison, is, not to secure the purity or 
good quality of the poison — that would only 
tend to make it more deadly — ^but to insure 
that such dangerous products should only be 
dealt in by those who are fully aware of the 
risk, and act with a sense of responsibility. If 
any person could sell poisons, Aimished to him 
by a qualified chemist, they would come to be 
sold over the counter as freely as cheese or can- 
dles. A London chemist might distribute 
poisons all over the country. As it is, it is only 
too often that rat and beetle poisons are used 
for a different purpose from that for which they 
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are intended. Fortunately the Queen's Bench 
Division declined to make the Act nugatory, and 
held that the retailer was the seller of the poi- 
son under the Act, and that he must be duly 
qualified, and his name and address appear on 
the pa<;ket. This decision will meet with 
general approval." 



£X PARTE W. BULMER. 

We deem it expedient in reporting this case 
to remind our readers of the BUusmn and Clayton 
case, which excited loonsiderable interest at the 
time it was pending. Those parties and others 
were tried in the Queen's Bench (C. Mondelet, J.) 
for conspiracy to kidnap. The Court having 
charged for a conviction, the jury deliberated 
for three days, when they were unable to 
agree, and were dismissed. Defendants were 
tried a second time by another jury ; but this 
time, after nine days' deliberation, the jury 
again disagreed, and were dischai^ged. The 
Court then made the following order : — 

" The Court in consequence of the non- 
ti agreement of the jury to a verdict, discharges 
« them, and it is hereby adjudged and ordered 
« that the four prisoners be remanded to the 
<( common gaol of this district. 

" And whereas, from the positive evidence 
<* adduced in this trial the said prisoners are 
<< not entitled to be bailed, it is adjadged and 
<< ordered that they do itand eommitud to the 
<< gaol qf this dUtnetj tpithotU bail or TnainpriUf 
« to stand their trial at the next term of this 
« Court, and not to be dUeharged without further 
<' orders from this Court." 

Notwithstanding this order, Blossom and 
Clayton petitioned for the issue of a writ of 
habeas corpus to be bailed. They first applied 
to Mr. Assistant Justice Monk, in Chambers, 
but without success, 10 L. C. J. 30. The matter 
was subsequently submitted, again in Chambers, 
to Mr. Justice Badgley, who granted the applica- 
tion, lb. 35. The gaoler, however, bting un- 
able for want of possession ot the writ, to bring 
up before the Judge the petitioners in order 
that bail might be given, the application was 
once more renewed, l[>efore the Court of Queen's 
Bench sitting in Appeal. The Court were 
divided in opinion. Mr. Justice Ay I win, and 
Mr. Jufltico Mondelet, the Judge who had held 
the Crown side, were against the petitioners. 
The Chief Justice (Duval), Mr. Justice (now 



Chief Justice) Meredith, and Mr. Joatice 
Drummond formed the majority. Blossom and 
Clayton were liberated on bail, [b. 46. 

As the order was given without any applica- 
tion whatever having been made to the Court, 
it was considered even by Mr. Assistant-Jaatice 
Monk not to be a judgment of the Court. It 
adjudicated upon nothing; it decided nothing ; 
it disposed of nothing judicially. In this respect 
a material discrepancy appears to arise between 
the two cases. But W. Bulmer's motion was 
merely verbal ; it was not written and filed of 
record. There was consequently nothing upon 
which a Court of Becord could render judg- 
ment, and, indeed, the adjudication does not 
bear the sacramental words, <* It is finally de- 
termined," which are essential to the judgment 
of a Court proceeding, as the Crown side of the 
Queen's Bench does, according to the course of 
the common law. The adjudication has not even 
^ It is adjudged and ordered; " but the first part 
of the conclusion, <* until otherwise ordered,* 
plainly shows that what precedes, and also the 
rest as being its conclusion, is an order,— and 
the last part, << by this Court," leaving, as we 
shall demonstrate, the adjudication — (for an 
order is necessarily an adjudication), open to 
alteration by the other side of the Court^ is 
evidence that it is nothing more than an order. 

The present instance thus affording like the 
other simply an order, we may observe that the 
words in italics in the latter are not to be found 
in the former. It seems, nevertheless, that 
they are in strictness implied in the words 
<< to be there detained," which, together irith 
the following words, are, in so fiir as the real 
merits of the question might require, equivalent 
in law and in good sense to the corresponding 
part of the order in the Blossom and ClojfUm 
case And though the two cases differ In fiact 
from each other, inasmuch as these parties 
prayed only for their freedom on bail, whereas 
W. Bulmer asked his entire and unconditional 
Ulceration, yet the generality of the principles 
embodied in the decision of that case embraces 
the bearings of this one. 

Mr. Justice Meredith easily removed from the 
way of the Court in Appeal the objection that 
the order tended to restrain the action of all the 
Judges. He said: — ^ . . . The order impugned, 
« . . . as I read it, in effect prcividesfor the bail- 
" ing of the prisoner by this Court — ^the con- 
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" eluding words of the order being, the pria- 
^ oner < not to be discharged without farther 
(* orders from this Court' , . . It contemplates 
*< the doing of an act which may be done as well 
« on one side of the Court as on the other ; and 
« there is no reason for saying, or law which re- 
*' quires us to say, that it ought to be done on 
" one side of the Court rather than on the 
« other/' 

Our order concluding << until otherwise 
ordered by this Court," thereby grants like the 
former the implied permission to defendant to 
move the Court to order otherwise ; and as it 
is as general as r^ards the Court that should 
give any further order, viz., the Court of Queen's 
Bench, as it mentions neither side of the Court, 
defendant is free to apply to the side he likes. 
Under the terms of the order, the Appeal side 
may, as well as the Crown side, remand, bail or 
discharge defendant, as the circumstances of 
the case admit. And if Mr. Justice Monk's ex- 
planations as he was about making the order, 
mean anything, they clearly convey to the 
reader the idea that the order was to be framed 
in such a manner as to allow it Nay, he was 
Qot only indifferent to allow it ; he wished it 
to be done. It became the Appeal side to take 
cognisance 6f the matter, especially when we 
consider that the proceedings that had lust 
been brought to an end there, were the cause of 
the movement which was now taking place. 
The Appeal side might, therefore, have inves- 
tigated, as well as the Crown side, the merits of 
the issue, and this was done in the Blossom and 
Clayton case. 

It will be proper to observe, according to Mr. 
Jastice Badgley's formal opinion, that by the 
effect of his remand, W. Bulmer has necessarily 
been thrown bach for detention, not upon the 
indictment, which was only the accusation and 
charge formed for his trial, and on which by 
command of the Court of Appeals an acquittal 
had, in reality, been recorded, but upon the 
original commitment for the originally charged 
offence, namely, *< shooting with intent to 
murder.'' The question to be determined by 
the Appeal side was then confined to the limits 
of this narrow compass — whether for the reasons 
urged on behalf of petitioner, the original com 
mitment had been exhausted. 

But disregarding altogether the exclusive 
terms of the order, we submit tp pur readers 



that the Superior Court, and in vacation time, 
any Judge of the Queen's Bench or of the other 
Court, might grant relief to petitioner on the 
principle that that order, though exclusive in 
its terms, is not exclusive at law. " If it is an 
« order," says Mr. Justice Badgley, " it is not 
" exclusive unless it is declared so by the law. 
..." On the contrary, thosn judicial powers are 
virtually invested by an express provision of 
law with concurrent jurisdiction in this matter \ 
for if the Queen's Bench on the Crown side has 
adjudicated upon it on a motion, they, as well 
as said Queen's Bench, may do the same on a 
writ of hale€U corpus. C. S. L. C, ch. 95, sec. 1, 
enacts that, " All persons committed or detained 
« in any prison within Lower Canada, for any 
M criminal or supposed criminal offence, shall 
*( of right be entitled to demand and obtain 
"from the Court qf Queen* s Bench or from the 
<< Superior Court or. any qfthe Judges of either q/ 
** the said Courts the writ of habeas corpus.^ 

We now quote freely from Mr. Justice 
Badgley 's judgment : — 

" The terms of the order are very extraordin- 
« ary : their legal effect is to exclude petitioner 
" from the pale of the law— plainly to tell him 
<< that there is no beneficial law of liberty for 
« Am /and, to use . . . forcible language, ... to 
<' suspend the habeas corpus Act as regards him. 
« It is not easy to discover whence such judicial 
tt authority has been drawn ; it does not belong 
^ to English law ; it is not within the attributes 
" of English Judges. If remands, which are 
<< mere commitments in effect, may be coupled 
" with such orders of exclusion, why should 
<< not all commitments have similar additions ? 
« It is true that the Court of Queen's Bench 
" has, by common law, the power to exercise 
" extraordinary discretions, but no instance in 
" the books can be discoiered where its dis- 
<< cretion has been exhibited in such a 
<< manner. . . . 

'< Now, to justify the detention, the return 
" must shew it to be founded oiriegal autho- 
" rity. There can be no doubt as to the com- 
* mitment, and as to the remand here — which is 
u in the nature of a recommitment ; further 
" than this we cannot legally go upon this 
« order. Hawk., p. 186, says : — ' The conclu- 
<< sion should be according to the purpose of 
<< the commitment. At common law the conclu- 
« sion usually was ther^ to remain untif he shaU 



20 



THE LEGAL NEWS. 



" be discharged by due eourss of law! And 1 Hale, 
'' p. 584, says: — 'If the conclusion be irregular, 
*' the warrant will not for that reason be void, 
*' but the law will reject that which is surplus- 
« age, and the rest shall stand.' Is this order 
(< to stand as part of the commitment? Clearly 
'' not ; it is the snrplnsage of Hale. Can it be 
<< allowed to stand as a barrier against co- 
" ordinate jurisdiction ? Clearly not ; because 
<< it is not supported by the Kabeat corpus Act, 
" which orders the direct reverse. It is a rule 
" essential to the efficient administration of 
<< justice, that where a Court has jurisdiction 
" over the subject matter, and regularly obtains 
"jurisdiction over the person, its right and 
" duty is to determine any question which may 
" arise in the cause without the interference of 
'* any other tribunal; even so, but then it must 
" rest \\pon its legal authority. This rule 
" is not without exception, because though it 
" is objected herein that the Judge has no 
" jurisdiction, it must be observed that the pro- 
" visions of the habeas corpus Act are very 
" general and comprehensive : in every case in 
'« which there is a detention without lawful 
*' authority the party may be released. Why ? 
" Because when a Court acts without authority 
<< its orders are nullities ; they are not voidable 
" but simply void, and form no bar to a re- 
" covery sought, even prior to reversal ; they 
" constitute no justification ; still, even in such 
" case as this, the action of the bailing," or dis- 
" charging, *' Judge is not revisory of the 
" order ; it is simply the exercise of the power 
*' under the law to arrest the execution of a 
« void order ; it acts directly on the effect of 
" the order, namely, the imprisonment, but only 
" collaterally on the order itself. Assuming, 
«< then, the authority to act, notwithstanding 
" the order—assuming that this order itself 
<* cannot control the statute or the action of co- 
" ordinate judicial autliority — assuming that it 
" can have no objective effect as to the applica- 
" tion for bail," or discharge, « that as to the 
" prisoner it was obstructive, and made for the 
*' purpose of putting him beyond the pale of the 
" law, and as to the co-ordinate Judges, it was 
" preventive of their action under the statute, 
" it is clear that both as an obstruction and a 
" preventive it was decidedly void. It carried 
" its own contradiction in its own terms j it 
♦ < impliedly admitted the right of this person 



I 



*< to be admitted to baiP' or discharged ^ by anti- 
' cipating their application for the advantages 
'' of the statute, and obstructing and prevent- 
^< ing the right. Why hhonld such an order 
" have been made at all if the offence were not 
'( bailable," or if the prisoner were not entitled 
to liberation? ^ The order itself admits and 
" confesses the privilege of the prisoner to be 
" admitted to bail " or discharged. 

But in what manner are the merits of the 
case going to be reached ? The habeas corpus 
does not remove the record, it removes only 
the prisoner with the cause of his detention. 
And although onthe return to the writ, the 
Court or Judge may determine the sufficiency 
or insufficiency of the return and commitment, 
and act according to what the case appears 
upon the return, yet they cannot on the bare 
return of the hctbeas corpus proceed and adjudi- 
cate upon the record without the record itself 
being removed. The record stands in the same 
force it did, though the return should be ad- 
judged insufficient, and the party discharged 
thereupon of his imprisonment, and the Court 
of the record may issue new process upon it, 
(2 Hale, 211), which, indeed, is expressly al- 
lowed by sec. 11 of the habeas corpus Act. The 
only way to avert such an anomaly is to re- 
move the record. Then, will the writ of error 
operate the removal ? 

The order of Court being a re-commitment, 
and forming as such part of the return to the 
habeas corpus, cannot be considered as of record. 
The only portion of the record that would prore 
defective would be the indictment, but petitioner 
has already availed himself of that defect on a 
Case Reserved, when he obtained judgment in 
his favour. There remains nothing on which to 
assign error, and, consequently, a writ of error is 
out of the question. 

Considering, however, the order, not as a recom- 
mitment, which it really is, but as an adjudica- 
tion by the Court, it is conceived that even in 
that light a writ of error could not lie ; for it 
would not for all that belong to what is techni- 
cally known as the record. The record — accord- 
ing to a well-known decision of the House of 
Lords, AfeUish v. Richardson, 9 Bing. 125,-18 
compounded of the premises and conclusion of 
the cause, of what is necessarily accessory to 
either, and of what raises the invalidity of 
either as premises or conclusion, and determines 



THE LEGAL NEWS. 



21 



this issue. This was determined in a civil soit, 
but at common law, there exists no difference 
between the rules governing criminal and civil 
pleading. A material tlefect in any proceeding 
coming within Ihis scope, affects the whole 
record, and is ground for writ of error. Final 
judgments, or awards in the nature of judgments, 
are decidedly subject to review in Error, because 
they determine the legal validity of premises or 
conclusion, (Grady k Scotland, 332, and authori- 
ties there collected, and Samuel v. Judin, 6 Ea. 
336.) « But an order, says Mr. Justice Badgley, 
is simply an order ; it is not a judgment — it has 
none of the attributes of a judgment — it could 
not be got rid of by writ of error . . . . ; 10 L. 
C. J., 42, for the words of the writ are, ti judicium 
redditum aii, Co. Lit. 288, b ; Bac. Abr. (A), 2. 
Such' orders, says Tindal, C. J:, addressing 
the Lords in the name of all the Judges of 
England, in MeUith v. Richardson " do not 
" tall within the description of any part of the 
" record ; but ihty are strictly and properly 
it matters of practice in the progress of the 
" cause . . . The practice of the courts below 
" is a matter which belongs by law to the exclu- 
<* sive discretion of the court itself ; it being 
" presumed that such practice will be controlled 
<* by a sound legal discretion. It is, therefore, 
" left to their own government alone, without 
*' any appeal to or revision by a superior court." 
Thus is Mr. Justice Mondelet's assertion, » Is it 
u not certain as elementary, that a < man may not 
" be delivered from the commitment of a Court 
" of Oyer and Terminer by habeas eorpiUf with- 
" out a writ of error 7 (Salk. 348,) "—not sus- 
tained by a reference to the authority, which, on 
the contrary, is manifestly at variance with his 
views. There, the King*s Bench at Westminster 
would not discharge Bethell on a habeas corpus 
alone, because the commitment showed only a 
formal defect. They Itft him to his writ of error ; 
but the commitment was based on a final judg- 
ment, judgment of fine, or imprisonment until 
payment, after conviction. 

There is still another great reason why a writ 
of error should not be granted in this case. 
Writs of error issue but from superior to inferior 
conrts, and though our extraordinary system of 
judicature offers the singular instance of the 
writ of error issuing,and it issues in no other way, 
from one side of a court to the other, from the 
Appeal side of our Queen's Bench to its Crown 
Side^ still the principle of superiority of jurisdic- 



tion is preserved, the appellate jurisdiction of 
the Queen*s Bench being above its original 
criminal jurisdiction. But the jurisdiction con- 
ferred by habeas corpus is not superior to the 
other, it ia only co-ordinate with it. The differ- 
ent concurrent powers will adjudicate upon the 
same pn mises, and remand, bail or discharge. 
But they will not even look to previous con- 
clusions or orders, and much less will they 
review and, perhaps, reverse them for error. 

The other writ providing for the removal of 
records, certiorari^ does not appear to be more 
serviceable than the writ of error ; for it like- 
wise moves from a superior jurisdiction to an 
inferior one. The principle is formally recog- 
nized by statute, in the present case also. 
29-30 Vic. ch. 45, sec. 5, allows it from Superior 
Courts or Judges, to coroners and justices of 
the peace. The general supervising and 
reforming control of the Stiver ior Court over 
the other courts, does not extend to the Queen's 
Bench, C. 8. L. C. ch. 78, sec. 4 ; and the eertio-' 
rati issued from the latter court for the sole 
purpose of removing indictments from the 
Sessions to its Crown side for trial, lb., ch. 77, 
sec. 69, but the Sessions are now abolished. 

Were it not for that principle, the certiorari 
would answer our object. No error is assign- 
able ; what is wanted is to make certain — certio- 
rari^ there is in the record no cause of deten- 
tion. Long's case, Cro. El. 489, supported by 
OroenveU v. BurtceU^ 1 Ld. Baym., 469, is exactly 
in point A certiorari was awarded to Long, to 
remove an indictment for felony, where on 
conviction he suffered punishment, but no 
judgment had been given ; for it was deter- 
mined that a writ of error did not lie. 

*< Since there is no other mode of bringing 
" the record before the court or juage^ it 
"is sufficient," says Baron Parke, in re Allison^ 
29 Eng. Law k Kq. 406, "to produce it verified 
" by affidavit." " If the court or judge cannot 
« look at a record unless it is regularly brought 
" before it by a writ of certiorari^ a prisoner, 
«< who was improperly imprisoned^ could never 
« obtain relief by habeas corpus" {Per Alderson, 
B. lb.) in the Superior Court or before a judge 
of the same. With regard to the Queen's Bench 
and its judges, it is quite different, as it is 
their own record that is required. And accord- 
ingly on account of the words " until otherwise 
oidered by this Court," the Clerk of the Crown 
laid the record before the Court in Appeal with- 
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out any affidavit, in our case {Ex parte Bulmer), 
We conclude by two words of observation on 
this dictum o\ Mr. Justice Aylwin in the BIob" 
torn 4" Clayton case : «* . . . The sitting was also 
*< as a Court of general gaol delivery, and the 
" term was to last until such time as it was to be 
"deemed by the Judge to be closed. The 
"order of the Judge, therefore, that the 
" prisoner should be held to remain in gaol, 
" without bail or mainprize, until the Court 
" should again meet, was absolutely necessary/' 
10 L. C. J. 59. To this we submit as a reply, 
first, that the order was only necessary if 
justice required prisoner to be incarcerated and 
deprived of his liberty, and secondly, that the 
Crown side of the Queen'n Bench is not an 
ordinary court of general gaol delivery. It is, 
as we are told by the masters of common law, 
the supreme court of general gaol delivery, and 
possesses the fullei^and mo8tezt*insive powers. 

W. A. P. 



COURT OF QUEEN'S BENCH. 

Montreal, Nov. 36 and 29, 1881. 

DoRioN, C. J., Ramsav, Caoss and Baby, J J. 

Ex parte W. Bulmbb, petitioner for writ of 
habeas corpus. 

The Court qf Queerie Bench on the Appeal aide, 
mil not interfere^ upon a wit of Baieas Cor- 
puff with an order to remand a prisoner to 
gaol made by the Court on the Crown side. 

On August 17, 1881, petitioner was, after pre- 
liminary examination, committed to gaol to 
await his trial on a charge of shooting at one 
Benj. Plow, with intent the said Plow to kill 
and murder. 

On the 27th and 28th September following, 
he was tried in the Queen's Bench, Crown side, 
(Monk and Cross, JJ.,) upon an indictment 
for shooting with intent, and containing six 
counts. The jury convicted him on the first 
count, which purported to charge the offence 
laid in the commitment, but found no verdict 
on the other counts wherein various intents 
were averred. 

A Case having been Reserved for the consider, 
ation of the Court sitting in Appeal, the convic- 
tion was quashed, and an entry ordered to be 
made on record to the effect that defendant 
should not have been convicted on said indict- 
ment (Nov. 18). 'The entry was made accord- 
ingly. 



♦ A full report of the judgment on the Reserved Case 
will appear m the L. C. J, 



W, A. Polettej for the defendant, thereupon 
moved (ore tenus) the Crown side of the Court 
(Monk, J.,) to discharge defendant from custody. 

C. P, Davidson, Q, (7., and Aid. Ouimei, Q. C, 
for the Crown, resisted the motion. 

On the 22nd November, Monk, J., aaid that 
he could not, unaided by another judge, estab- 
lish so important a precedent as the one he was 
asked to do by the motion. He left that task 
to a higher Court, where a writ ot habetu corpus 
would answer the purpose. The C^art gave 
the following order : — 

" On motion to discharge. 

" Motion refused and rejected, and prisoner 
" remanded to common gaol to be there detain- 
" ed until otherwise ordered by this Court." 

On the 24th, PoUUe applied to the Court in 
Appeal for the issue of a writ ot habeas corpus 
with a view to liberate petitioner, which was 
granted. 

The next day, on the return of the writ and 
the production of the body of petitioner and 
also of the indictment, verdict and above-men- 
tioned entry on record, Polette proceeded to 
argue the merits of the application for liber»> 
tion, when he was directed by Ramsay, J., to 
argue the question whether the Court on that 
side could interfere, under that process, with 
the order made by the Court on the other aide. 

That question being discussed, the case was 
argued on the merits and the application was 
taken en d^libSri. 

On the 29th November, 

Ramsay, J. said that Mr. Justice Monk, dtting 
on the Crown side, had already refused to dis- 
charge the petitioner. The words " until other- 
wise ordered by this Court," applied only to 
the Crown side. The Court sitting here on the 
civil side could not reverse that decision on a 
writ of habeas corpus. If the prisoner was enti- 
tled to a writ of error he should take it. The 
only question that could be examined on the 
present petition was whether there was a good 
detainer, and it was impossible for the Court to 
say at present whether the commitment had 
been exhausted. 

Petitioner remanded. 

W. A. Polette, for the petitioner. 

C. P. Davidson^ Q, C, for the Crown. 

W. A. P. 
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StIPBJRIOB COURT. 

« 

MoNTBBAL, January 14, 1882. 
B^ort jBTTi, J. 
Boss et al., tequal., y. The Canada Agricul- 
tural Insurance Co. 

CiUMda Agricultural Insurance Company — 35 Vie.j 
e. 104, 41 Ftc, c. 38. — Aetion/or eaUt. 

The Adt 35 Viet, e. 104, and 41 VieL^e. 38, 

(Canada) are not ultra wee. 
The liquidatore under 41 Vic, c, 38, are in the po- 

eition qf aeeigneee appointed by the ereditore 

under the Ineolvent Act 

lUegal aet$ on the part of the Direetore of a Com- 
pany cannot he eet up in d^ence to an action 
for ealla by liquidators or assignees represent^ 
ing the eredilors cfthe Company. 

Tbe qaestions raised in this case were similar 
to those involved in the case of Rose et al, v. 
OttUbault, 4 Legal News, p. 415. 

Tbe judgment fully explains the questions 
decided and the grounds of the decision : 

** ConsidSrant que les demandeurs ^s-qualit^ 
rtelament du dMendeur, actionnaire de la Com- 
pagnie d'Assurance Agricole du Canada, et pro- 
pn^taire de 20 actions dans le foods capital de 
cette compagnie, une somme de $600, 6tant 
pour les 3e, 4e et 5e versements de 10 p. c. 
chacnn, sur les dites 20 actions, diis respective- 
ment les dlts versements, le 17 decembre 1877, 
le 2 avril 1879, et le 2 Juillet 1879 ; 

« Consid^rant que le d6fendeur repousse cette 
demande, disant : 

lo. Que le statut 36 Vict., ch. 104, incorpo- 
rant la dite compagnie, et le statut 41 Vict., ch. 
38, qui nomme les demandeurs syndics k icelie, 
8ont inconstitutionnels et ultra vires, le premier 
parce qu'il affecte et restrelnt les droits civlls 
des actionnures de la dite compagnie, et le 
second parce que sans declarer la dite compa- 
gnie en &illite, il enl&ve la direction de ses 
afiaiies k ses actionnaires et k ses directeurs, ce 
que le Parlement federal n'avait aucun droit de 
laire ; Que mdme si ces statuts sont constitu- 
tlonnels, les demandeurs ds-qualite sont sans 
droit pour aglr contre lui, defendeur, attendu 
que I'acte 41 Vict., ch. 38, ne les nomme que 
ajndics officiels et qu41s n'ont jamais ensuite 
^te nommds syndics d^finitifs par les creanciers 
de la compagnie ; 

20. Que la compagnie a commence ses ope- 
rations avant d'avoir r6alis6 les $50,000 requises 



pour sa charte ; qu'aucune demande Ugale des 
versements demand^s n'a 6t6 faite au deman- 
deur ; et enfin que la compagnie et ses direc- 
teurs out fJEkit nombre d'actes ilUgaux et irr6- 
guliers, tels que reduction du capital de la 
compagnie, liberation de partie des actionnaires 
des trois quarts de leur responsahilite, Amission 
d'actions iactices, etc., et que ^ces ill^galites 
lib^rent le defendeur ; 

<' Consid^rant que le statut 35 Vict., ch. 104, 
incorporant la Compagnie d'Assurance Agricole 
du Canada rentrait ^videmment dans la juridic- 
tion du Parlement f&d6ral, attendu que la dite 
compagnie n'etait pas cr^^e pour un objet pure- 
ment provincial ; et que les di verses dispositions 
de cet acte n'accordent que les pouvoirs n^ces- 
saires k Pexistence et au fonctionnement de la 
compagnie cr^ee et d6coulant naturellement du 
droit de former la dite corporation ; 

« Consid6rant que le statut 41 Vict., ch. 38, 
rentrait 4galement dans les attributions dn Fax- 
lement f6d6ral, ce statut n'ayant ^t^ pa8s6 que 
pour venir en aide k la compagnie susdite, d^- 
clar6e incapable de continuer ses operations k 
raison des pertes par elle faites *, 

<< Consid^rant que par le dit acte, et par un 
autre acte pass^ pendant la mdme session et 
etant la 41 Vict., ch. 21, pour la liquidation des 
compagnies d'assurance insolvables, la dite com- 
pagnie sus-nommee s'est trouv6e soumise aux 
dispositions de la loi g^n^rale concernant la 
failUte, alors en force ; 

"Consid^rant qu'aux termes de Particle 29 
de la dite loi de faillite il est pourvu k ce que 
les syndics officiels, charges d'une &illite, de- 
viennent syndics deflnitlfs, si les creanciers k 
leur premiere assembiee n'en choisissent pas 
d'autres ; 

<< Considerant que bien que par Pacte special 
k la dite compagnie 41 Vict., ch. 38, les deman* 
deurs n'aient ete nommes que syndics officiels 
k icelie, il appert neanmoins par la preuve, que 
d'autres syndics n'ont pas ensuite ete nommes 
par les creanciers de la compagnie, bien qu'ils 
aient ete remis en assembiee, et qu'en conse- 
quence les demandeurs sont restes syndics de. 
finitifs k la dite compagnie, et sont comme tels 
bien fondes k porter la presente demande ; 

it Considerant qu'il n'a pas ete prouve que la 
compagnie ait commence ses operations avant 
d'avoir la somme requise de $50,000 ; que la 
preuve tend plutOt k etablir le contraire et qae 
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mdme en Fabseace de telle preave la prtsomp- 
tion legale reponsserait cette aflSrmation da d4- 
fendoBi^ * 

<<CoD8id6raat qn'il est 6tabli en prenve que 
des demandes r^guliires ont M faites an d6fon- 
deur de cbacon des yersementa qoi loi sont 
reclames, et qne la charte de la compag^e ne 
requi^rait pas la publication de telles demandes 
dans les journaux ; 

u Consid^rant enfin que les illSgalit^s qne le 
d6fendenr reproche k la dite oompagnie et & ses 
directeurs, et quant k la r6duction de son ca- 
pital, et quant k la libation d'une partie de 
ses actionnaires, etc., ne pent en aucune fin^n 
affecter la responsabilit^ du d6fendeur enyers la 
compagnie, et surtout enyers les demandenrs 
ds-qualit6 qui reprSsentent les cr^anciers de la 
compagnie ; 

" Benyole les exceptions et defenses du d6- 
fendeuTi et le condamne k payer aux dits de- 
mandenrs is-qualit6 la dite somme de $600 
courant ayec intMt, etc." 

Churehf CHapUaUf Eall f Atwfaw for plaintifis. 

Bay f BoiUiUier for defendant. 



RECENT ENGLISH DECISIONS. 

Lunar and Calendar MotUht, — An agreement 
for the hire of furniture at a weekly rental pro- 
yided that the first payment should be made on 
the following Monday, and the succeeding pay- 
ments on each succeeding Monday, ^ the said 
letting on hire to be for the term of 26 months 
from the date of the first payment herein men- 
tioned." Beld (by the High Court of Justice, 
Chancery Diyision) that the word '< months ** 
meant lunar months. Fry, J., said : — « The 
question is whether, in this contract for letting 
chattels for twenty-six months, the word 
« months " means calendar or lunar months. 
Now, in Simpwii v. MarjfiUonj 11 Q. B. 23, Lord 
Penman said (p. 31) : < It is clear that < months ' 
denotes at law < lunar months,' unless there is 
admissible evidence of an intention in the par- 
ties using the word to denote < calendar months.' 
If the context shows that calendar months 
were intended, the judge may adopt that con- 
struciion.' Here the context throws no light 
on the meaning, except that the contract for 
weekly payments, I think, implies that lunar 
rather than calendar months are meant. Then 
it is said that ih mortgage transactions months 
are always calendar monthSi and that this is a 



mortgage transaction. But the rule as to 
mortgages only arises fh>m this, that the intereat 
on mortgage money is a fixed yearly sum, and 
therefore half a year's interest is for six calen- 
dar months. I cannot expand this into a mort- 
gage transaction. The primary transaction is 
not a mortgage at all ; it is simply a contract 
for the hire of forniture. I therefore hold that 
the word < months ' means < lunar ' months." 
EuUon y. Brawny 45 L. T. Rep. (K. S.) 343. 

Contraet-^or taU qfyood* — Breach autkofutng 
reeeisnon by other party. — Contract for the sale 
of 2,000 tons of iron at 42s. per ton, free on 
board; delivery November, 1879, or equally 
over November, December and January, al 6d. 
per ton extra. During November the vendor 
wrote to the purchaser and his broker asking 
whether he would take the whole or one-third 
in November. The purchaser's broker replied, 
first, that the purchaser had not decided, and 
afterward, that the purchaser would be obliged 
if none were delivered till December. The 
vendor then wrote (on the 1st December) to 
the purchaser saying that the contract was can- 
celled. In an action by the purchaser against 
the vendor for non-delivery of 666 2-3 tons of 
iron in December, 1879, and of 666 2-3 tons of 
iron in January, 1880, held (Brett, L. J., disaen- 
tiente), that the refusal of the plaintiff to ac- 
cept any portion of the iron in November en- 
titled the defendant to rescind the entire con- 
tract. Hoare v. Bennie, 6 H. ft N. 19, affirmed. 
Per Brett, L J. The failure of the plaintiff to 
accept the first delivery did not disentitle him 
to insist upon the other two being made. 
Hoare v. Bennie, 6 H. ft N. 19, was wrongly 
decided. Judgment of Manisty and Field, J J. 
reversed. Ct. of Appeal, April 1, 1881. Ifouek 
V. MtUlerj Opinions by Bramwell, BaggaUay ft 
Brett, L. J J., 48 L. T. Bep. (N. 8.) 202. 

Shippiny^^ettifon qf Deck Cargo — Contrilm^ 
tion. — ^Where there is no custom to cany goods 
on deck, and the voyage is not a coasting voy- 
age, the owner of a deck cargo that has been 
necessarily jettisoned in the course of a voyage 
can have no claim for contribution against the 
ship-owner, or the other cargo-owners, although 
the contract between him and the ship-owner 
specifies that the goods are to be carried on 
dedk.^Wriyht v. Marword^ 46 L. T. Bep. (N^.) 
297. 
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TJIlff INSURANCE DECISIONS. 

As the decision of the Judicial Committee of 
the Privy Council in the cases of The Queen 
Insurance Co. v. Parsons, and the Citizens' In- 
surance Co. Y. Parsons, (referred to at p. 1 of 
this volume), is of great interest, and will pro- 
bably not appear in any Canadian series of re- 
ports, we reproduce the text. In the present 
issue we give the portion devoted to an exami- 
nation of the subject generally. The particular 
reference to the cases decided will appear in our 
next issue. We may refer the reader to the 
foarth volume of Supreme Court Reports, 
p. 215, for the decisions of the Supreme Court 
of Canada from which the appeals were taken. 



THE LATE VICE-CHANCELLOR MALINS, 

The retirement of Vice-Chancellor Malins, 
about two months ago, has been speedily fol- 
lowed by the annomicement of his decease. 
Bichard Malins was bom in 1805, educated at 
Cambridge, admitted to the bar at the Inner 
Temple in 1830, became a Q.C. and a Bencher 
of Lincoln's Inn in 1849, sat in Parliament for 
Wallingford from 1852 to 1865, and was ap- 
pointed a Vice-Chancellor in 1866. He is re- 
presented as having made his way at the bar by 
immense perseverance and industry. Heavy 
cases with a profusion of detail were usually in- 
trusted to him, and his practice was very large. 
As a Judge, his decisions, it is said, were directed 
to the substantial merits of the case before him, 
and were generally based upon considerations 
of equity rather upon a rigid adherence to 
precedent. 



A Mahual of ths Law or Cobporatiohs ; 
by Charles T. Boone, LL.6. San Fran- 
cisco : Sumner Whitney k Co. 

This little volume is a manual of the law ap- 
plicable to corporations generally ; « including 
" also general rules of law peculiar to banks, 
" railroads, religious societies, municipal bodies 
" and voluntary associations, as determined by 
" the leading Courts of England and the United 
"States." Though the work is printed and 



published in San Francisco, the author dates 
his preface from Johnstown, N.Y. It must be 
admitted that the efifort to be brief has been 
very successful. The number of decisions 
cited and embodied in the text is extraordinary. 
Within 552 pages of an extremely convenient 
size the author has given us more matter than 
is usually contained in a portly octavo. To 
achieve this the type used for the text is small, 
and that used for the citations which follow 
each section is still smaller, but distinctness 
has not been at all sacrificed, the &ce of the 
type being beautifully clear. The chapter 
headings are Nature ot Corporations ; Creation 
of Corporations ; Constitution and Organiza 
tlon of body corporate ; Corporate powers ; By- 
laws ; Meetings and Elections ; Corporate Lla- 
bilities; Eminent Domain *, Ultra vires; Stock 
and Stockholders ; Officers and Agents ;- 
Remedies by and against; Executions; Mort- 
gages of corporate property ; Consolidation ; 
Visitation ; Dissolution ; Banks ; Railroads ; 
Religious Societies ; Muliicipal Corporations ; 
Associations. We think that this manual will 
save lawyers a great deal of time in their ex- 
amination of the decisions on any given point, 
and be of great assistance in the determination 
of the questions occurring every day in the 
complex subject of which it treats.. 



PROVINCIAL LEGISLATION ON THE 
SUBJECT OF INSURANCE. 

JUDICIAL COMMITTEE OF THE PRIVY 

COUNCIL. 

November 26, 1881, 

Preunt : — Sm Barnes Pbacook, Sir MoNTAotni 

Smith, Sir Robert P. Collier, Sir Richard 

Couch, Sir Arthur Hobhouse. 
« 

The Citizens Ins. Co. of Canada v. Parsons. 
The Quebh Insurance Co. v. Parsons. 

The Act of the Province qf Ontario^ 38 Viet. e. 24, 
enacting that coniracU qfinturanee made with" 
in the Province thall be subject to certain eon- 
ditiontf it valid. 

Per Curiam. The questions in these Appeals 
arise in two actions brought by the same Plain- 
tiff (the Respondent) upon contracts of insur- 
ance against fire of buildings situate in the Pro- 
vince of Ontario, in the Dominion of Canada. 

The most important question in both appeals 
is one of those, already numerous, which have 
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arisen upon the proyisions of the British North 
America Act, 1867| relating to the distribution 
of le^^islative powers between the Parliament of 
Canada and the Legislatures of the ProTincts, 
and, owing to the yery general language in 
which some of these powers are described, the 
question is one of considerable difficulty. Their 
Lordships propose to deal with it before ap- 
proaching the fiicts on which the particular 
questions in the actions depend. It will only 
be necessary to premise that <* The Citizens In- 
surance Company of Canada," the defendants 
in the first action, were originally incorporated 
by an Act of the late Proyince of Canada, 19 
and 20 Vict., c. 124, by the name of "The 
Canada Marine Insurance Company.** By an- 
other Act of the late Proyince, 27 an4 28 Vict., 
c. 98, further powers, incIudiLg the power of 
effecting contracts of insurance against fire, 
were conferred on the company, and its name 
changed to << The Citizens Insurance and In- 
yestment Company ; " and, finally, by an Act of 
the Dominion Parliament^ its name was again 
changed to the present title, and it was enacted 
that, by its new name, it should enjoy all the 
franchises, priyileges, and rights, and be sub- 
ject to all the liabilities of the company under 
its former name. 

The Queen Insurance Company is an English 
fire and life insurance company incorporated 
under the proyisions of the Joint Stock Com- 
panies Act of the Imperial Parliament, 1 k 8 
Vict., c. 110. It has its principal office in Eng- 
land, and carries on business in Canada. 

The defendant company in each of the actions 
is the appellant. 

The statute impeached by the appellants, as 
being an excess of legislatiye power, is an Act 
of the Legislature of the Proyince of Ontario 
(39 Vict., c. 24), intituled " An Act to secure 
uniform conditions in policies of Fire Insur- 
ance." 

The preamble of the Act is as follows : — 

" Whereas under the provisions of an Act passed in 
the '3Sth year ofthe reign of Her Majesty, intituled 
* An Act to amend the laws relating to fire Insur- 
ances,' the Lieutenant Governor issued a commission 
to certain commissioners therein named, requiring j 
them to consider and report what conditions are juiit i 
and reasonable conditions to l>e inserted in fire insur* i 
ance policies on real or personal propery in this pro- 
vince ; And whereas a majority of the nid commis- 
sioners have, in pursuance of the requirements of the 
said Act, settled and approved of the conditions set 



forth in the schedule to this Act ; acd it is advisablfl 
that the same should be expressly adopted by the 
LcRiitlHture as the ^tatutory eooditions to be oontained 
in policies of fire insaranoe entered into or in force in 
this province : 

It enacts as follows : — 

*'l The conditions set forth in the aehedale to this 
Act shall, MS against the insurers, be deemed to be part 
of every policy of fire iosurance hereafter entered into, 
or renewed, or otherwise in force in Ontario, with res- 
pect to any property therein^ and shall be printed cm 
every such policy with the heading * Statutory Con- 
ditions,' and if a company (or pther insurer) desire to 
vary the said conditions, or to omit any of them or to 
add new conditions,there shall be added in eonspicooiu 
type, and in ink of dilTerent colour, words to the fol- 
lowing efieot :— 

Variatiotu in C(mdition&, 



ti « 



This policy is issued on the above statutory con- 
ditions, with the following variations and additions ,*— 

** * These variations (or a» the ctue may bt) are, by rir- 
tue of the Ontario Statute in that behalf, io force so 
far ast by the Court or Judge before whom a qnestioo 
is tried relating thereto, they shall be held to be jurt 
and reasonable to be exacted by the company.* 

** 2. Unless the same is distinctly indicated and set 
forth in the manner or to the effect aforesaid, no such 
variation, addition,!or omission shall be legal and bind- 
ing on the insured ; and no question shall be oonsidered 
as to whether any such variation, addition, or omis- 
sion is, under the circumsta&oes, just and reasonable, 
and on the contrary the policy shall, as acrainst the 
insurers, be subject to the statutory conditions only, 
unless the variations, additions, or omissions are dis- 
tinctly indicated and set forth in the manner or to the 
effect aforesaid. 

"3. A decision of a Court or Judge under this Act 
shall be subject to reriew or appeal to the same extent 
as a decision by such Court or Judge in other easesV 

The schedule contains twenty-one conditions 

under the head » Statutory Conditions." The 

following of them are material to the partitulsr 

questions to be decided in the appeals : — 

** After application for insurance, it shall be deemed 
that any policy sent to the assured is intended to be in 
accordance with the terms of the application, unless 
the company shall, in writing, point out the particulars 
wherein the policy differs from the application." 

8. "" The company is not liable for loss if there is any 
prior insurance in any other company, unless the com- 
pany's assent thereto appears therein, or is endorsed 
thereon, nor if any subsequent insurance is effected in 
any other company, unless and until the company as- 
sent thereto by writing, signed by a duly authorized 
agent'" 

** In the event of any other insurance on the pro* 
perty herein described baring been assented to as 
aforesaid, then this company ahalli if such other in- 
surance remain in force, on the happening of any loss 
or damage, only be liable for the payment of a rate- 
able proportion of such loss or damage without refe^ 
enoe to the dates of the different policies.' 
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10. " The oompaoy is not liable for the losses fol- 
lowlngi that is to say, among others;— 

iff) The company is not liable for loss or damage oo- 
carriiig while petroleum," and yarioos other enumer- 
ated Bubotances, "or more than 25 pounds* weight of 
** gunpowder, are stored or kept in the building in- 
'' lured, or containing the property insured, unless 
" permission is giyen in writing by the company*" 

The distribution of legislatiye powers ia pro- 
yided for by Sections 91 to 95 of " the British 
North America Act, 1867 ; " the most impor- 
tant of these being Section 91, headed ^ Powers 
of the Fftrliamenti*' and section 92, headed 
« Exclnsiye Powers of Provincial Legislatures.'' 

Section 91 is as follows:— 

" It shall be lawful for the Queen, by and with the 
adyioe and consent of the Senate and House of Com- 
mons, to ma^e laws for the peace, order, and good 
goremment of Canada, in relation to all matters not 
eoming within the classes of subjects by this Act as- 
ngned exolusiyely to the legislatures of the provinees ; 
and for greater certainty, but not so as to restrict the 
tenns of this section, it is hereby declared that (not- 
withstanding anything in this Act) the ezclusiTe legis- 
latiye authority of the Parliament of Canada extends 
to all matters coming within the classes of subjects 
next hereinafter enumerated, that is to say,—" 

Then follows an enmneration of 29 classes of 

subjects. 

The section oonclndes as follows : — 

** And any matter coming within any of the classes 
of subjects enumerated in this section shall not be 
deemed to eome within the class of matters of a loeal 
or private nature comprised in the enumeration of the 
eUtfses of snbjeoti by this Act assigned exdusiyely to 
the Legislatures of the provinces." 

Section 92 is as follows : — 

** In each proyince the Legislature may exdusiyely 
make laws in relation to matters coming within the 
classes of subjects next hereinafter enumerated, that 
is to say,— " 

Then follows an enumeration of 16 classes of 

subjects. 

The scheme of this l^slation, as expressed 
in the first branch of Section 91, is to give to 
the Dominion Parliament authority to make 
laws for the good goyemment of Canada in all 
matters noi eominff within the classes of subjects 
assigned exdusiyely to the provincial legis- 
lature. If the 9l8t section had stopped here, 
and if the classes of subjects enumerated in 
Section 92 had been altogether distinct and dif- 
ferent from those in Section 91, no conflict of 
legislative authority could have arisen. The 
provincial legislatures would have had exclusive 
legislative power over the 16 classes of subjects 
assigned to them, and the Dominion Parlia- 
ment exclusive power over all other matters re- 



lating to the good government of Canada. But 
it must have been foreseen that this sharp and 
definite distinction had not been and could not 
be attained, and that some of the classes of sub- 
jects assigned to the provincial legislatures un- 
avoidably ran into and were embraced by some 
of the enumerated classes of subjects in Section 
91 ; hence an endeavour appears to have been 
made to provide for cases of apparent conflict ; 
and it would seem that with this object it was 
declared in the second branch of the 9l8t sec- 
tion, " for greater certainty, but not so as to re- 
<< strict the generality of the foregoing terms of 
" this section " that (notwithstanding anything 
in the Act) the exclusive legislative authority 
of the Parliament of Canada should extend to 
all matters coming within the classes of subjects 
enumerated in that section. With the same ob- 
ject, apparently, the paragraph at the end of 
Section 91 was introduced, though it may be 
observed that this paragraph applies in its 
grammatical construction only to No. 16 of 
Section 92. 

Notwithstanding this endeavour to give pre- 
eminence to the Dominion Parliament in cases 
of a conflict of powers, it is obvious that in 
some cases where this apparent conflict exists, 
the legislature could not have intended that the 
powers exclusively assigned to the provincial 
legislature should be absorbed in those given to 
the Dominion Parliament. Take as one in- 
stance the subject ** marriage and divorce," con- 
tained in the enumeration of subjects in Sec- 
tion 91 ; it is evident that solemnization of 
marriage would come within this general 
description ; yet " solemnization of marriage in 
the Province " is enumerated among the claases 
of subjects in Section 92, and no one can doubt, 
notwithstanding the general language of Sec- 
tion 91, that this subject is still within the 
exclusive authority of the legislatures of the 
provinces. So « the raising of money by any 
mode or system of taxation'' is enumerated 
among the classes of subjects in Section 91 ; 
but, though the description is sufficiently large 
and general to include *< direct taxation within 
<< the Province, in order to the raising of a reve- 
« nue for provincial purposes," assigned to the 
Provincial L^slatures by Section 92, it 
obviously could not have been intended that, 
in this instance also, the general power should 
override the particular one. With regard to 
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certain classes of subjects therefore, generally 
described in Section 91, legislative power may 
reside as to some matters fi&lling within the 
general description of these subjects in the 
legislatures of the Provinces. In these cases 
tt is the duty of the Courts, however difficult it 
may be, to ascertain in what degree, and to what 
extent, authority to deal with matters falling 
within these classes of subjects exists in each 
legislature, and to define in the particular case 
before them the limits of their respective pow- 
ers. It could not have been the intention that 
a conflict should exist ; and, in order to prevent 
such a result, the language of the two sections 
must be read together, and that of one inter- 
preted, and, where necessary, modified, by that 
of the other. In this way, it may, in most 
cases, be found possible to arrive at a reasonable 
and practical construction of the language of 
the sections, so as to reconcile the respective 
powers they contain, and give eflect to all of 
them. In performing this difficult duty, it will 
be a wise course for those on whom it is thrown 
to decide each case which arises as best they 
can, without entering more largely upon an 
interpretation of the statute than is necessary 
for the decision of the particular question in 
hand. 

The first question to be decided is, whether 
the Act Impeached in the present appeals &lls 
within anv of the classes of subjects enumerated 
in Section 92, and assigned exclusively to the 
Legislatures of the Provinces, for if it does not, 
it can be of no validity, and no other question 
would then arise. It is only when an Act of 
the Provincial Legislature prima faeie falls 
within one of these classes of subjects that the 
further questions arise, viz., whether, notwith- 
standing this is so, the subject of the Act does 
not also fall within one of the enumerated 
classes of subjects in Section 91, and whether 
the power of the Provincial Legislature is or is 
not thereby overborne. 

The main contention on the part of the Res- 
pondent was that the Ontario Act in question 
had relation to matters coming within the class 
of sul)jects described in No. 13 of Section 92, 
viz., << Property and Civil Bights in the Pro- 
vince." The Act deals with policies of insur- 
ance entered into or in force in the Province of 
Ontario for insuring property situate therein 
against fire, and prescribes certain conditions 



which are to form part of such contracts. These 
contracts, and the rights arising from them, it 
was argued, came legitimately within the class 
of subject, « Property and Civil Bights," The 
Appellants, on the other hand, contended that 
civil rights meant only such rights as flowed 
from the law, and gave as an instance the tUttut 
of persons. Their Lordships cannot think that 
the latter construction is the correct one. They 
find no sufficient reason in the langnag^e itself, 
nor in the other parts of the Act, for giving so 
narrow an interpretation to the words <* civil 
rights." The words are sufficiently large to 
embrace in their fair and ordinary meaning, 
rights arising from contract, and such rights are 
not included in any of the enumerated classes 
of subjects in Section 91. 

It becomes obvious, as soon as an attempt is 
made to construe the general terms in which 
the classes of subjects in Sections 91 and 92 
are described, that both sections and the other 
parts of the Act must be looked at to ascertain 
whether language ot a general nature most not 
by necessary implication or reasonable intend- 
ment be modified and limited. In looking at 
Section 91 it will bo found not only that there 
is no class including, generally, contracts and 
the rights arising from them, but that one class 
of contracts is mentioned and enumerated, viz., 
'< 18, bills of exchange and promissory notes," 
which it would have been unnecessary to speci- 
fy if authority over all contracts and the rights 
arising from them had belonged to the Domi- 
nion Parliament. 

The provision found in Section 94 of the 
British North America Act, which is one of the 
sections relating to the distribution of legis- 
lative powers, was referred to by the learned 
Counsel on both sides as throwing light upon 
the Sense in which the words " property and 
civil rights " are used. By that section the Par- 
liament of Canada is empowered to make provi- 
sion for the uniformity of any laws relative to 
" property and civil rights " in Ontario, Nova 
Scotia and New Brunswick, and to the procedure 
ot tbe Courts in these three provinces, if the pro- 
vincial legislatures choose to adopt the provi- 
sion so made. The Province of Quebec is omitted 
from this section tor the obvious reason tha 
I the law which governs property and civil rights 
in Quebec is in tbe main the French law, as it 
existed at the time of the cession of Canada, 
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and not the English law which prevails in the 
other provinces. The words << property and 
civil riirbts " are, ohvionsly, used in the same 
sense in this section as in No. 13 of Section 92, 
and there seems no reason for presuming that 
contracts and the rights arising from them were 
not intended to be included in tbis provision 
for uniformity. If, however, the narrow con- 
struction of the words " civil rights," contended 
for by the Appellants, were to prevail, the 
Dominion Parliament could, under It^ general 
power, legislate in regard to contracts in all 
and each of the provinces, and, as a conseqaence 
of this, the Province of Quebec, though now 
governed by its own Civil Code, founded on 
the French law, as regards contracts and their 
incidents, would be subject to have its law on 
that subject altered by the Dominion Legisla- 
tare, and brought into uniformity with the 
English law prevailing in the other three prov- 
inces, notwithstanding that Quebec has been 
carefully left out of the uniformity section of 
the Act. 

It is to be observed that the same wordf>, 
<' civil rights," are employed in the Act of 
14 George III., c. 83, which made provision for 
the government of the Province of Quebec. 
Section 8 of that Act enacted that His Majec- 
ty's Canadian subjects within the Province of 
Quebec should enjoy their property, usages, and 
other civil rights, as they had before done, and 
that in all matters of controversy relative to 
property and civil rights, resort should be had 
to the laws of Canada, and be determined 
agreeably to the said laws. In this Statute the 
words " property " and « civil rights " are 
plainly used in their largest sense ; and there is 
no reason 'for holding that in the Statute under 
discussion they are used in a dififerent and 
narrower one. 

The next question for consideration is 
whether, assuming the Ontario Act to relate to 
the subject of property and civil rights, its 
enactments and provisions come within any of 
• the classes of subjects enumerated in Section 91. 
The only one which the Appellants suggested 
as expressly including the subject of the Ontario 
Act is No. 2, ^ the regulation of trade and com* 
merce." 

A question was raised which led to much 
diacuBsion in the Courts below a'.d at this bar, 
Til., whether the business of insuring buildings 



against fire was a trade. This business, when 
carried on for the sake of profit^ may, no doubt, 
in some sense of the word, be called a trade. 
But contracts of indemnity made by insurers 
can scarcely be considered trading con- 
tracts, nor were insurers who made them 
held to be "traders'* under the English 
bankruptcy laws; they have been made 
subject to those laws by special description. 
Whether the business of fire insurance properly 
&lls within the description ot << a trade " uiust, 
in their Lordships' view, depend upon the sense 
in which that word is used in the particular 
Statute to be construed ; but iu the present case 
their Lordships do not find it necessary to rest 
their decision on the narrow ground that the 
business of insurance is not a trade. 

The words << regulation of trade and com. 
merce," in their unlimited sense, are sufficiently 
wide, if uncontrolled by the context and 
other parts of the Act, to include every regu- 
lation of trade ranging from political arrange- 
ments in regard to trade with foreign (Govern- 
ments, requiring the sanction of Parliament, 
down to minute rules for regulating particular 
trades. But a consideration of the Act shows 
that the words were not used in this unlimited 
sense. In the first place, the collocation of No. 
2 with classes of subjects of national and gene- 
erai concern afibrds an indication that regula- 
tions referring to general trade and commerce 
were in the mind of the Leginlature, when con- 
ferring this power on the Dominion Parliament. 
If the words had been intended to have the full 
scope of which in their literal meaning they 
are susceptible, the specific mention of several 
of the other classes of subjects enumerated in 
Section 91 would have been unnecessary ; as, 
15, banking; 17, weights and measures; 18, 
bills of exchange and promissory notes ; 19, in- 
terest; and even 21, bankruptcy and insolvency. 

*< Regulations of trade and commerce " may 
have been used in some such sense as the 
words '< regulations of trade " in the Act of 
Union between England and Scotland (6 Anne, 
c. 1 1), and as these words have been used in other 
Acta of State. Article V. of the Act of Union 
enacted that all the subjects of the United 
Kingdom should have " full freedom and inter- 
course of trade and navigation '* to and from all 
places In the United Kingdom and the Coloniea : 
«&d Article YI. enacted that all parts of the 
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United Kingdom from and after the Union 
should be ander the same " prohibitions, restric- 
tions, and regulattoTU qf trade." Parliament has 
at various times since the Union passed laws 
afifecting and regulating specific trades in one 
part of the United Kingdom only, without its 
being supposed that it thereby infringed the 
Articles of Union. Thus the Acts for regula- 
ting the sale of intoxicating liquors notoriously 
yary in the two kingdoms. So with regard to 
Acts relating to bankruptcy, and various other 
matters. 

Construing therefore the words « regulation 
of trade and commerce " by the vartous aids to 
their Interpretation above suggested, they would 
include political arrangements in regard to 
trade requiring the sanction of Parliament, re- 
gulation of trade in matters of inter-provincial 
concern, and it may be that they would include 
general regulation of trade afifecting the whole 
Dominion. Their Lordships abstain on the 
present occasion from any attempt to define the 
limits of the authority of the Dominion Parlia- 
ment in this direction. It is enough for the 
decision of the present case to say that, in their 
view, its authority to legislate for the regulation 
of trade and commerce does not comprehend 
the power to regulate by legislation the con- 
tracts of a particular business or trade, such as 
the business of fire insurance, in a single pro- 
vince, and therefore that its legislative author- 
ity does not in the present case conflict or 
compete with the power over property and 
civil rights assigned to the Legislature of 
Ontario by No. 13 ot Section 92. 

Having taken this view of the present case, 
it becomes unnecessary to consider the ques- 
tion how fiar the general power to make regu- 
lations of trade and commerce, when com- 
petently exercised by the Dominion Parlia- 
ment| might legally modily or affect property 
and civil rights in the provinces, or the legis- 
lative power of the Provincial Legislatures in 
relation to those subjects; questions of this 
kind, it may be observed, arose and were treated 
of by this Board in the cases of L^ Union St. 
Jacques de M(mtrial v. Belitle^ L. B. 6 P. C 31, 
and Cushing v. Dvpuy^ L. B. 5 Appeal cases 409. 

It was contended in the case of the Citizens 
Insurance Company of Canada, that the Com- 
pany having been originally incorporated by 
the Parliament of the late Province of Canada) 



and havinic had its incorporation and corporate 
rights confirmed by the Dominion Parliament, 
could not be affected by an Act of the Ontario 
Legislature. But the latter Act does not as- 
sume to interfere with the constitntion or 
status of corporations. It deals with all insurers 
alike, including corporationB and companies, 
whatever may be their origin, whether incor- 
porated by British authority, as in the case of 
the Queen Insumnce Company, or by foreign or 
colonial authority, and without touching their 
status, requires that if they choose to make 
contracts of insurance in Ontario, relating to 
property in that province, such contracts shall 
be subject to certain conditioBS. 

It was further urged that the Ontario Act 
was repugnant to the Act of the late Province 
of Ganada, which empowered the Company to 
make contracts for assurance against fire <* upon 
such conditions as might be bargained ^ for 
and agreed upon between the Company and 
the assured." But this is, in substance, no 
more than an expanded description of the busi- 
ness the Company was empowered to tnmsact, 
vis., to make contracts of assurance against fire, 
and can scarcely be regarded as inconsistent 
with the specific legislation regarding such 
contracts contained in the Act in question. 

It was fbrther argued on the part of the 
Appellants that the Ontario Act was inconsis- 
tent with the Act of the Dominion Parliament, 
38 Vict., c. 20, which requires fire insurance 
companies to obtain licenses from the Minister 
of Finance as a condition to their csnrying on 
the business of insurance in the Dominion, 
and that it was beyond the competency of the 
Provincial Legislature to subject companies 
who had obtained such licenses, as the Appel- 
lant Companies had done, to the conditions 
imposed by the Ontario Act. But the l^^la- 
tion does not really conflict or present any 
inconsistency. The statute of the Dominion 
Parliament enacts a general law applicable to 
the whole Dominion, requiring all insurance 
companies, whether incorporated by foreign, 
Dominion, or Provincial authority to obtain a 
license from the Minister of Finance, to be 
granted only upon compliance with the con- 
ditions prescribed by the Act Assuming this 
Act to be within the competency of the Domi- 
nion Parliament as a general law applicable to 
foreign and domestic oorporationsi it in no way 
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interferefi with the aathority of the Legislatare 
of the Proyince of Ontario to legislate in rela- 
tion to the contracts which corporations may 
enter into in that province. The Dominion Act 
contains the following provision, which clearly 
recognises the right of the Provincial LegisiSr 
tnre to incorporate insurance companies for 
carrying on business within the province 
itself :-» 

** Bat nothing herein eontained shall prevent any in- 
BOianee oompaoy inoorpomted by or under any Act of 
the Legiolatare of the Ute Province of Ganadav or of any 
province ot the Dominion of Canada, from carryinf on 
any boainess of insurance within the limits of the late 
Province of Canada, or of such province only accord- 
ing to the powers granted to such insurance company 
within such limits a8 aforesaid, without such license as 
hereinafter mentioned." 

This recognition is directly opposed to the 
constniction sought to be placed by the Appel- 
lants' Counsel on the words « provincial 
objects*' in No. 11 of Section 92, — « the incor- 
poration of companies with provincial objects," 
by which he sought to limit these words to 
** public " provincial objects, so as to exclude 
insurance and commercial companies. 

Chief Justic^litchie refers to an equally ez- 
p licit recognition of the power of the provinces 
to incorporate insurance companies contained in 
an earlier Act of the Dominion Parliament (31 
Vict., c. 48) which was passed shortly after the 
establishment of the Dominion. 

The learned Chief Justice also refers to a re- 
markable section contained in the Act of the 
Dominion Parliament consolidating certain 
Acts respecting insurance, 40 Vict., c. 42. Sec- 
tion 28 of that Act is as follows : 

*< This Act shall not apply to any company within 
the ezolosive legislative control of any one of the 
provinoes of Canada, unless such company so desires ; 
and it shall be lawful for any such company to avail 
itself of the provisions of this Act. and if it did so avail 
itself, such company shall then have the power of 
transacting its bosiness of insurance throughout 
Canada." 

This provision contains a distinct declaration 
by the Dominion Parliament that each of the 
provinces had exclusive legislative control over 
the insurance companies incorporated by it, 
and therefore is an acknowledgment that such 
control was not deemed to be an Infringe- 
ment of the power of the Dominon Parliament 
as to *< the regulation of trade and conmierce." 

The declarations of the Dominion Parliament 
are not, of conrsa, conclusive upon the construc- 



tion of the British North America Act; but 
when the proper construction of the language 
used in that Act to define the distribution of 
legislative powers is doubtful, the interpretation 
put upon it by the Dominion Parliament in its 
actual Icgi'lation may properly be considered. 

The opinions of the majority of the Judges in 
Canada, as summed up by Chief Justice Ritchie, 
are in favour of the validity of the Ontario Act. 
In the present action, the Courl of Queen's 
Bench and the Court of Appeal of Ontario unani- 
mously supported its legality : and the Supreme 
Court of Canada by a majority of three Judges 
to two, have affirmed the judgment of the Pro- 
vincial Courts. The opinions of the learned 
Judges of the Supreme Court of Canada are 
stated with great fullness and ability, and clearly 
indicate the opposite views which may be taken 
of the Act, and the difficulties which surround 
any construction tnat may be given to it. 

Mr. Justice Taschereau, in the course of his 
vigorous judgment, sought to place the Plain tifi 
in the action against the Citizens Company in a 
dilemma. He thinks that the assertion of the 
right of the province to legislate with regard to 
the contracts of insurance companies amounts 
to a denial of the right of the Dominion Parlia- 
ment to do so, and that this is, in effect, to deny 
the right of that Parliament to incorporate the 
Citizens Company, so that the Plaintiff was sue. 
ing a non-existent Defendant. Their Lordships 
cannot think that this dilemma is established. 
The learned Judge assumes that the power ot 
the Dominion Parliament to incorporate com- 
panies to cany on business in the Dominion is 
derived from one of the enumerated classes of 
subjects, viz., ** the regulation of trade and com- 
merce," and then argues that if the authority to 
incorporate companies is given by this clause, 
the exclusive power of regulating them must 
also be given by it, so that the denial of one 
power involves the denial of the other. 

But, in the first place, it is not necessary to 
rest the authority of the Dominion Parliament 
to incorporate companies on this specific and 
enumerated power. The authority would belong 
to it by its general power over all matters not 
coming within the classes of subjects assigned 
exclusively to the legislatures of the provinces, 
and the only subject on this bead assigned to 
the Provincial Legislature being << the incorpo- 
ration of companies with provincial objects," 
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it follows that the incorporatloii of companies 
for objects other than provincial falls within the 
general powers of the Parliament of Canada. 
But it by no means follows (unless indeed the 
view of the learned Judge is right as to the 
scope of the words " the regulation of trade and 
commerce '^ that because the Dominion Parlia- 
ment had alone the right to create a corporation 
to carry on business throughout the Dominion 
that it alone has the right to regulate its con- 
tracts in each of the provinces. Suppose the 
Dominion Parliament were to incorporate a com- 
pany, with power, among other things, to par- 
chase and hold lands throughout Canada in mort- 
main, it could scarcely be contended if such a 
company were to carry on business in a prorince 
where a law against holding land in mortmain 
prevailed (each province having exclusive legis- 
lative power over *< property and evil rights in 
the province " that it could hold land in that 
province in contravention of the provincial 
legislation ; and, if a company were incorporated 
for the sole purpose ot purchasing and holding 
land in the Dominion, it might ^ppen that it 
could do no business in any part of it, by reason 
of all the provinces having passed Mortmain 
Acts, though the corporation would still exist 
and preserve its status as a corporate body. 

On the best consideration they have been 
able to give to the arguments addressed to 
them and to the judgments of the learned 
judges in Canada, tneir Lordships have come 
to the conclusion that the Act in question is 
valid. 

Their Lordships have now to consider separ- 
ately the two appeals. 

(Continued on p. S3). 



COURT OF REVIEW. 



MoNTBSAL, December 24, I88I. 
Johnson, BAiNvUiLB, Jbtt^, JJ. 

[From 8.C., St Hyaoiothe. 
BoT V. pAofi et id. 

Justice qfthe Peaee^Tnapasi. 

A magtstraU acting within ths limit of his authority 
and tifithout malice it not Uabte to an action of 
treepaes, though he mag have given an erroneous 
judgment. 

The judgment under Review was rendered 
by the Superior Court^ St. Hyacinthe, (Sicotte, 
J.) July 6, 1881. 

Johnson, J. This was an action of trespass 
against three magistrates and also against the 
complainant in a case before them, in which they 
had convicted the present plaintiff of an assault, 
and had imposed a fine, and the payment of 
costs, without fixing in the conviction the term 
ot imprisonment due in case the fine and costs 
were not paid. Subsequently, the fine not being 



paid, they awarded imprisonment, and he was 
incarcerated under their warrant, bat got oat 
of prison on a writ of habeae eorputf aad imme- 
diately brought his action against the magis- 
trates, and also against Page who had prose- 
cuted him. 

It is not necessary here to go into the qnestioo 
of the legality or illegality of the cause of deten- 
tion express^ in the commitment. Assuming it 
to be, as was held by the learned judge before 
whom the writ was returned, insufficient in 
law, the question would still remain what con- 
stitutes a sufiicient ground of action against jos 
tices of the peace under such circumstances. In 
the case which gave rise to the present action, 
they were acting within the limit of their au- 
thority ; and the utmost contended for agai nst 
them is that they acted in their magisterial office 
contrary to law, in issuing a warrant of commit- 
ment to prison without the term ot imprison- 
ment having l>een fixed in the conviction. We 
heard all the plaintiff had to say, and we dis- 
pensed with argument for the defendant. There- 
fore we have nothing to expound upon points 
that have been discussed ; but on the plaintffg 
own showing we are all c ear that he has no 
case to bring into court The general rule of 
law as to actions of trespass against persons 
having a limited authority is, that if they do an 
act bfiyond the limit of their authority, tbey 
thereby subject themselves to an action ; bat if 
the act be done within the limit of their author- 
ity, although it may bo done through an erro- 
neous or mistaken judgment, they are not liable. 
(See Dodewell v. Jmpey, I B. k C. 169, and 
Lowther V. RadnoTy 8 tiast, 113, and MUlt v. 
CoUett, 6 Bingh. 85.) As to Page's lUbility 
under any circumstances, it is not easy to see 
on what principle it can be made to rest except 
upon an alleged abuse of legal process ; and 
there is no shadow of proof of malice or want 
of probable cause either in his case, or in that of 
the justices. The learned judge in the Superior 
Court held that the magistrate had jurisdiction 
over the case, and there was no proof of malice 
whatever. On that point we are here unani- 
mously of the same opinion. As to the legality 
of the imprisonment, it is not necestary to say 
anything ; but I shoald wish to be understood, 
however, as not impl>ing that there was any- 
thing illegal, or even irregular, in it under 
section 43 of the 32 k 33 Vic, c. 20,forthefioe 
and costs have to be paid immediately unless 
a delay is granted, which was not granted here. 
Again, I would draw attention to the Tint sec. 
of c. 31, 32-33 Yic. Under it, no toarrant of commit- 
ment is to be held void by reason (^any defect thereinf 
if it be alleged therein that the party has been conm> 
tedf and if there is a valid conviction. So that the 
learned judge was, in my opinion, extremely 
indulgent in enlarging the prisoner under the 
habeas corpus. 

Judgment confirmed. 

De la Bruire ^ Co. for plaintiff. 
H, MereisTf Q, (7., for defendants. 
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No. 5. 



THE MONTMAGNY ELECTION CASE. 

On the 23rd nltimOi Mr. Justice Angers held 
in the Montmagny election case that as there 
were conclusions taken against the returning 
officer, he was entitled to security over and 
above the $1,000 deposited with the petition^ 
In the Verch^s case, which will be found in 
the present issue, there was no conclusion 
against the returning officer, and he was held 
by Mr. Justice Johnson not to be entitled to 
security, as he had not appeared or asked for it, 
and the candidate had no interest in asking it for 
him. The two decisions do not conflict ; but if, 
as was held in the Montmagny case, every ro. 
taming officer who is made a party to a peti- 
tion is entitled to security, then, in case the 
candidates returned at the last election in Mon. 
treal had been petitioned against, and all the 
returning officers had been made parties to the 
petitions, $190,000 security would have been 
required, an inconvenience, to say the least, 
requiring perhaps the attention of the Legis- 
lature. 



QUEEN'S COUNSEL. 

The following members of the bar in the 
Province of Quebec have been appointed Queen's 
Counsel by the Governor General :— 

Pierre O. Doranceau. Beauhamois. 

Edmand Barnard, Montreal. 

James Oliva, Montmagny. 

Frederiek W. Andre wv, Quebec. 

Didier }. Montambault, Quebec* 

Benjamin A. Globensky, Montroal. 

John Joseph Curran, Montreal. 

Melbourne M. Tait, Montreal. 

Charles Chamilly de Lorimior, Montreal, 

Loois Olivier Taillon) Montreal. 

Jules E. Larue, Quebec 

Ivan Tolkien Wotherspoon, Montreal. 

Louts Tellier, St. Hyscinthe. 

Ernest Cimon, Chicoutimi. 

Bonald Macmaster, Montreal. 

Some remarkable omissions occur in the 

above list. For example, it has been generally 

noticed and as generally regretted that the 

name of the gentleman who fills the oflice of 

Bdiimnier CrHiinU of the Province as well as 

B&Umnur of the District does mot appear therein. 



PROVINCIAL LEGISLATION ON THE 
SUBJECT OF INSURANCE. 

JUDICIAL COMMITTEE OF THE PRIVY 

COUNCIL. 

November 26, 1881. 

Present : — Sm Barnes Peacock, Sir Montague 
Smith, Sir Robert P. Collier, Sir Richard 
Couch, Sir Arthur Hobhouse. 

The Citizens Ins. Co. op Canada v. Parsons. 
The Queen Insurance Co. v. Parsons. 

Insurance — Statutory Conditions — Effect qf failure 

to comply with the statute. 
Where a policy (issued in this case by a Company 
incorporaied by the Dominion LeyiskUure) 
contmns the ordinary conditions qf the Comr 
panifs policies, without any reference to the 
statutory conditions^ the policy becomes sulked 
to the statutory conditions and to them only. 
[Continued from p. 32.] 
THE citizens INSURANCE COMPANY OF CANADA V. 

PARSONS. 

This Company, whoso incorporation has 
I been already described, has its head office in 
Montreal, and carries on business in Ontario 
and the other provinces of Canada. 

The Respondent insured with the Company, 

through its local agent in the town of Orange- 

ville, Ontario, a building situate in that town, 

occupied as a hardware store, for one year in 

$2,500, and, on the 4th of May, 1877, a policy 

of the Company containing this insurance was 

issued by the agent at Orange ville to him. 

This policy was made subject to the usual 

conditions of the Company, which were en. 

dorsed upon it. The following is alone 

material : — 

** The a8<:urod must give notice to this Ck»nipany of 
any other iuHurance effected on the same property! 
and have the same endorsed on this policy, or other- 
wise acknowledfred by the Company in writing, and 

failure to give snoh notice shall void this policy. 

« • • • • • • 

^* And this policy is made and accepted under the 
conditions above mentioned which are to be used and 
resorted to in order to explain the rights and obliga- 
tions of the parties hereto in all cases not herein 
otherwise specially provided for." 

The conditions contained in the Ontario Act 

were not printed in the policy, nor was any 
reference made to them in it. 

On the 3rd August, 1877, the insured build- 
ing was destroyed by fire. The Respondent 
thereupon brought the present action. 

At the time the insurance was made and the 
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policy issued by the Citisens Company, another 
insurance bad been effected on the same baild- 
ing with the Western Assarance ComfMiny, of 
which no notice was given by the Respondent 
to the Citizens Company, nor was it endorsed 
on or indicated in the policy, nor did the 
acknowledgment or assent of the Citizens 
Company thereto in writing in any way appear. 
These omissions constituted a breach not only 
of the conditions endorsed on the policy, but 
also of the condition in relation to prior insur- 
ances contained in the Ontario Act already set 
out, and consequently, it either of these con- 
ditions forms a part of the contract between 
the parties, the Respondent's action against 
the Company must fail. It is admitted that 
this is so, but it is contended, on the part of 
the Respondent, that neither the agreed nor 
the statutory conditions are binding upon him, 
and that the contract of insurance is subject to 
no conditions whatever. The Courts of Canada 
have sustained this contention. 

The question turns on the construction of 
the Ontario Act. It is not disputed by the 
Company that the conditions endorsed on the 
policy, which form the actual contract between 
the parties, are, by force of the statute, dis- 
placed, inasmuch as they are not shown to be 
variations from the statutory conditions in 
compliance with the provisions of the Act. 
The question to be decided is, whether the 
eifect of this non-compliance is to make the 
contract subject to the statutory conditions, or 
to reduce it to a bare contract of insurance 
without any conditions. 

Section 1 enacts that << the conditions set 
'< forth in the schedule to the Act shall, as 
*< against the insurers, be deemed to be part of 
** every policy." Notwithstanding this express 
enactment, it is contended that they are not to 
be so deemed, unless they are printed on the 
policy. The section, no doubt, goes on to 
enact, but not in the form of a proviso or con- 
dition, that the conditions <' shall be printed on 
« every such policy with the heading < Statut- 
ory Conditions ' " ; but it does not enact that, 
if there be an omission so to print them, they 
shall not be deemed to be a part of the con- 
tract. Printing the statutory conditions is 
made a necessary part of the mode prescribed 
by the Act of showing variations from them, 
and is unquestionably essential to the validity 



of any such variations, for the section liirther 
enacts that if insurers desire to vary the statut- 
ory conditions, or to omit any of them, or to add 
new conditions, "there shall be added, in con- 
" spicuous type, and in ink of different colour, 
words to the following effect : — 

Varifitioru in ConatUiona. 

** This policy b issued on the above statatonr ooa- 
ditionst with the foUoiriog varifttions aod additions." 

Section 2 provides what may be called a 
penalty for the non-observance of these last- 
mentioned provisions. It enacts that, unless 
distinctly indicated in the manner prescribed, 
<< no such variation, addition, or omission shall 
^< be*legal and binding on the insured," and, 
** on the contrary," — here follows the conse- 
quence and the penalty, — " the policy shall, as 
*' against the insurers, be subject to the statut- 
" ory conditions only." The effect^ of these 
enactments in the present case is that the 
conditions written on the policy are not bind- 
ing on the insurer, either by virtue of the 
actual contract, or as variations from the 
statutory conditions, because they are not 
indicated to be so in the mauner prescribed by 
the statute. Printing the statutory conditions 
is a necessary part ot the manner prescribed 
tor indicating these variations, and the penalty 
provided by the Act for not observing that 
manner is that the policy beeomet tui^tci to the 
tlatuiofy eonditiont. No provision is made tor 
the omission to print the statutory conditions 
as a separate de&ult; and their Lordships 
think, looking at the object and scope of the 
two sections, that, in the absence of an express 
enactment to that effect, it cannot be implied 
that the intention of the legislature was that, 
in a case where the company had printed its 
own conditions, but had failed to print the 
statutory ones, the policy is to be deemed to be 
without any conditions. Indeed, such an 
implication would seem to be opposed to the 
principle of the Act, which is that, except in 
the case of variations properly indicatid, the 
statutory conditions shall be deemed to be 
part of every policy. 

It was further contended, and the contentio q 
seems to have been supported by some of the 
Judges, that if the statutory conditions, in cases 
like the present, are to be deemed to be a part 
of the policy, they form a part of the contract 
onl} as against the insurers, and are not bind- 
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log on the assured. Their Lordships cannot 
agree with this construction of the Act. The 
first section of the Act, which declares that the 
statutory conditions shall be deemed to be 
part of every policy of fire insurance, also 
contains the words "as against the insurers," 
and it is evident that these words must have 
the same meaning in both sections. If the 
construction put on U>em by the Respondent 
be correctj it would follow that in a case where 
an insurance company implicitly followed the 
direction of the statute, and printed the statut- 
tory conditions on its policies without more, 
the conditions would still be a part of the con- 
tract only as against the Company, and the 
assured would not be bound by them. Such a 
construction leads to manifest absurdity, and to 
consequences which the legislature could not 
have intended. The preamble of the Act shows 
that the conditions were passed by the legis- 
lature as being <<just and reasonable." On 
looking at the twenty-one conditions contained 
in the schedule, it will be found as might 
naturally be expected, that they are all, with a 
trifling exception, protective of the Insurers, 
though probably less stringent than those 
usually imposed by the 'companies themselves. 
They impose obligations, not on the insunrs, 
but the assured. To construe the statute, 
therefore, as enacting that these conditions are 
binding only on the insurers for whose pro- 
tection they are introduced into the contract, 
and not on the assured by whom they are to be 
performed, would be to affirm that the Legisla- 
ture had used words signifying, in effect, that 
the conditions which it has declared shall be a 
part of the contract shall not be binding at all. 
But effect may be given to the words in 
question without resorting to such a construc- 
tion of them. 

Strong reasons would be required to show 
that the words " as against the insurers " are 
used in the 2nd Section in a difterent sense 
from that in which they are used in the ist, 
but none can be suggested. The 2nd Section 
provides as an alternative, that unless the varia- 
tions are shown in the prescribed manner, the 
policy shall, as against the insurers, be subject 
to the statutory conditions only, that is to say, 
the variations as against the Company shall 
not) and the statutory conditions shall, avail. 
If the Eespond'^nt's construction were to pre- 



vail, though the consequences under this section 
might not be so manifeHtly absurd as in the 
case already adverted tcvof a company having 
simply printed the statutory conditions without 
more, it would still lead to much injustice -, for 
if a Company in making variations, though in 
all other respects complying with the statute, 
should not use what might be thought conspi- 
cuous type or ink of the right colour, not only 
would the variations it bad attempted to make 
be of no effect, but it could not invoke the 
statutory conditions, and the insured would be 
free from any conditions whatever. 

It may possibly have been intended to give 
to the assured an option, if he thought the 
Company's conditions more favourable to him 
than the statutory ones, to stand upon the 
actual conditions ; but it could not have been 
intended, nor does the language of the Act 
need such a construction, that he should be set 
free from both sets of conditions. The mean- 
ing of the legislation, though no doubt unhap- 
pily expressed, appears to be, that whatever may 
be the conditions sought to be imposed by 
insurance compam es, no such conditions should 
avail against the statutory conditions, and that 
the latter should alone be deemed to be part of 
the policy, and resorted to by the insurers, not- 
withstanding any conditions of their own, 
unless the latter are indicated as variations in 
the prescribed manner. 

Their Lordships being of opinion that the 
policy in this case became subject to the statu- 
tory conditions, and there having been a breach 
of those conditions, the plaintifiTs action against 
the Citisens Insurance Company foils. They 
will therefore humbly advise Her Majesty to 
order that the judgments appealed from be re- 
versed, and that the rule obtained by the com- 
pany to set aside the verdict and enter a nonsuit 
be made absolute. 

The QuisN Insurance Compant v. Parsons. 

Iniuranee — Interim Receipt — Canditioru. 

Where a jire occurred qfier an interim receipt teat 
panted (in this cote by an Englieh Corpora- 
tion)f but be/ore a policy ittuedj the usual con- 
ditions qfthe company^ s policies apply ^ subject 
to the determination qf the Courts as to their 
being just and reasonabl*. 

This English corporation carries on business 
at Orangeville through an agent. On the 3rd 
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Anguflt) 1877, the Bespondent applied to this 

agent to effect with the Company an insurance 

for $2|000 on a general stock of hardware and 

other goods contained in the building in Orange- 

ville, which was the subject of insurance in the 

other action, and a premium of $40 was agreed 
on. 

An interim receipt was thereupon given to the 
Respondent by the agent, which is in the fol- 
lowing terms : — 

" iDterim Receipt. 
** Fire Department. Interim Protection Note. 
** Queen Fire and Life Insurance Company. 

** Chief 0(Bce« Qaeen Insurance Buildings, Liverpool. 

Canada Head Office, 191 St. James Street, Montreal. 

" No. 33 Oraoffeville Agency, 3rd August , 1877. 

" Mr. William Parsons, having this day proposed to 
effect an insurance against fire, subject to all the usual 
terms and conditions of this Company, for $2,000, on the 
following property in the town of Orangeville, for 
twelve months, namely, on general stock of hardware, 
paintst oils, varnishes, window glass, stoves, tinware, 
oastings, hollow ware, plated and fancy goods, lamps, 
lamp glasses^ and general house fumishinff goods. 

** And having also paid the sum of t40 as the premi- 
um on the same, it is hereby held assured under these 
oonditions until ttae policy is delivered or notice given 
that the proposal is declined by the Compsny. when 
this interim note will be thereby cancelled and of no 
effect. 

** (Signed), A. M. Kibkijind, 

Agent to the Company. 
** N.B.~The deposit will be returned, less the propor- 
tion for the period, on application to the agent figniuK 
this note, in the event of the proposal being declined 
by the Company- Ifaccepted, a policy will be prepared 
and delivered within 30 days. If the holder doe? not * 
receive a policy during the specified period, he should 
apply to the head office in Montreal. 

A fire happened on the same day, before a 
policy had been delivered to the Respondent. 

The action was brought upon the interim re- 
ceipt. The declaration which was framed upon 
it, as originally drawn, set out the conditions of 
the Company as those to which the insurance 
was declared by the interim note to be subject. 
It is agreed that the declaration was afterwards 
amended by striking out these conditions, 
though the amendment does not appear on the 
record. 

Having regard to the arguments addressed to 
their Lordships, it is only material to refer to 
one of the company's usual conditions, the 4th, 
which provides, among other things, that the 
Company will not be liable for any loss or dam- 
age when more than 10 lbs. weight of gun- 
powder is deposited or kept on the premises, 
unless the same is specially allowed in the 



body of the policy, and suitable extra piemiim 
paid. This quantity of gunpowder is smaller 
than that mentioned in the statutory oondition 
above set out, 10 (^), which provides that the 
Company is not liable for loss or damage 
occurring while, among other things, more than 
25 lbs. weight of gunpowder are stored or kept 
in the building containing the property insured. 

It is admitted that at the time of the fire gun- 
powder exceeding 10 lbs. in weight was kept in 
the building destroyed by the fire, and the jury 
have found that the quantity so kept was less 
than 25 lbs. 

It is contended on the part of the Respondent 
that the contrail must, by force of the Ontario 
Act in question, be treated as being without any 
conditions ; or, if subject to any, to the statutory 
conditions only. 

The judgment of their Lordships in the 
other action has disposed of the first of these 
contentions. The second raises the question, 
whether the Company's own conditions or the 
statutory conditions are to be regarded as form- 
ing part of the contract, and its answer depends 
upon a consideration of the further question, 
whether the interim note is a policy of insur- 
ance within the meaning of that term in the 
Ontario Act. 

This note is not a policy of insurance in the 
common understanding ot that word, and was 
certainly not understood to be so by the parties 
to it. It is expressly a contract for a policy, 
making interim provision until a policy is pre- 
pared and delivered. It contains a proposal 
for insurance, which, if accepted by the Com- 
pany, would result in a policy to be based on 
the terms of the proposal, and issued by the 
Company to the Respondent ; the Company 
having an option to decline the proposal, in 
which case no policy would be delivered. The 
proposal thus offered for acceptance is '^ to effect 
an insurance subject to all the usual terms and 
conditions of this Company," and pending 
the acceptance or refusal of the Company, and 
until the policy is delivered or notice given 
that the insurance is declined, the property is 
" held assured by these conditions." Na doubt 
this last stipulation forms a contract of insur- 
ance during this interval ; but the whole agree- 
ment is preliminary only, and, in substance, 
the note is a proposal for a policy to be carried 
into effect, if accepted by the deljveiy of a 



THE LEGAL NEWS. 



37 



policy ; at Bubsidiary thereto, and for the conve- 
nience of the person proposing to insure, 
immediate protection is granted to him. The 
practice of issuing interim notes must have 
been well known, and apt words might have 
been found by the legishiture to describe 
them if they had been intended to be included 
in the Act It may have been thought that it 
would be a clog upon the business of insurance, 
and would place difficulties in the way of ob- 
taining these interim protection notes, if 
companies were obliged to prepare them with 
all the fulness and formalities which the Act 
requires in the case of policies. 

Their Lordships, therefore, are disposed to 
come to the conclusion that the interim note 
in question is not a policy of insurance within 
the meaning of the Act. If in any case it 
should appear that an interim note or any like 
instrument was intended by the parties to be 
the complete and final contract of insurance, 
and that this shape was given to the instrument 
for the purpose of evading the Act, the present 
decision would not be opposed to the instru- 
ment being treated as a policy of insurance ; 
the ground of their present decision being that 
the interim note in this case is what it professes 
to be, preliminary only to the issuing of another 
instrument, viz., a policy, which the parties 
bona fidt intended should be issued. 

These interim protection notes, given by fire 
insurance companies, bear an analogy to the 
" slips,'' commonly used in case of marine 
insuxmnce, preliminary to the issuing of policies. 
The slip contains the heads of the contract, 
and is in itself a contract of insurance, though 
by the statute law of England, passed for reve- 
nue purposes, it could not, until the recent Act 
of 23 Vict., c. 23, be looked at by a court of law 
for any purpose. Since that Act, it may, for 
some purposes, be given in evidence. In a 
case in the Court of Queen's Bench in England, 
in which the naturo and effect of these slips 
came under discussion, Mr. Justice Blackburn 
says, <« As the slip is clearly a contract for 
marine insurance, and as clearly is not a policy, 
it is, by virtue of these enactments, not valid, 
that is, not enforceable at law or in equity ; but 
it may be given in evidence wherever it is, 
though not valid, material." 

What then are the conditions of the contract 
which is the subject of this action? The 



interim note contains a proposal by the Rea- 
pondent to efiect an insurance on the Com- 
pany's << usual terms and conditions," and the 
interim insumnce is made subject to these 
conditions. If the contract of the parties had 
come to be executed, the Company would 
perform it by issuing a policy, subject to their 
own conditions, if they could legally do so. 
Indeed, if the assured so required, it would be 
obligatory on them to periorm it in this 
manner. In the view their Lordships take of 
the Act in question, the Company might, con- 
formably with its enactments, issue a policy 
with their own condi tions, provided that care 
was taken to print the statutory conditions, and 
show the variations from and the additions to 
them which their own conditions present, in 
the manner prescribed. They think that it 
ought to be presumed that the Company would 
thus perform their contract when they came to 
issue a policy ; and this being so, that their 
own conditions ought to be read into the interim 
contract to the extent to which they might 
lawfully be made a part of the policy when 
issued, by following the directions of the sta- 
tute, subject always to the statutable condition 
that they should be held to be just and reason- 
able by the Court or Judge. 

For these reasons, their Lordships think that 
the judgment of the Court of Queen's Bench 
discharging the Appellants' rule for setting 
aside the verdict for the Plaintiflb, and the 
judgments affirming it, ought to be reversed, 
but their Lordships do not see their way to 
decide the question which now arises, and was 
not determined by the Judge who tried the 
action, or by any of the Courts in Canada, 
whether the Company's condition with respect 
to the quantity of gunpowder kept in the 
building containing the property insured is just 
and reasonable. They thitik the rule Nisi 
should be kept open, and the action remitted 
to the Court of Queen's Bench in order to the 
trial of this question, with a direction that the 
rule be disposed of according to the decision 
that may be come to upon it, and they will 
humbly advise Her Majesty to this effect. 

The Appellants, though successful on other 
points, having failed on the important question 
of the validity of the Ontario Statute, on which 
special leave to appeal from the judgment of 
the Suprome Court was granted by this Board, 
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their Lordships think it right to make no order 
as to the costs of these appeals. 



SUPERIOR COURT. 

MoNTRBAL, January 21, 1882. 

Before Johnson, J. 

JosBPH Dansbrbau, petitioner, and Abraham 
Bernard, respondent. 

Quebec Controverted Blectiont Aetj \Sl5^PetUion 

— Deputy Returning Ofieer — Security for Costa. 

Where an election petition under the Quebec Con- 
troverted Electiotu Act against the candidate 
retumedj charges illegal acts against a deputy 
returning officer by namcj who does not appear 
in the suit, the respondent cmnot ask /or any 
security other than that which is required to 
be given tfpon a single petition. 
A deputy returning officer against whom nothing m 
prayed /or by the petition^ and who does not 
appear^ is not a respondent within the meaning 
of the Act. 
The case came up on a preliminary exception 
to a petition contesting the return for the Elec 
toral District of Yercb^res. 

Per Curiam. The petition in the present 
case, with a certified deposit of $1,000, as re- 
quired by law, was filed on the 5th instant, and 
it alleged that the candidates had been the rcH- 
pondent Bernard, and Joseph R. Brillon, the 
latter having the majority according to the 
reckoning of the returning officers ; but that ou 
a recount before a Judge, Bernard was found to 
have the greatest number of legal votes, and 
was so returned, under the law, to the Clerk of 
the Crown in Chancery. 

Then the petition alleges against the return 
of Bernard a great BDmber of grounds for avoid, 
ing the election, and which I need not now 
notice, with the exception of one in particular, 
which sets forth that several deputy returning 
officers incorrectly counted ballots and rejected 
ballots legally given for Brillon, and admitted 
ballots illegally given for Bernard, so as to 
affect the result injuriously to the former. Then 
the petition goes on to say that the election 
was irregularly and informally conducted in 
respect of the mode ot voting, and of reckoning 
the ballots, and marking them in a way to 
make it apparent for whom the electors had 
voted. All this is charged against certain 
deputy returning officers not named, with the 
exception of one— « Mr. Louis A. Bousquet: 



and the conclusion of the petition is that the 
election may be avoided by reason of the acts of 
the candidate and of his agents, and alao by 
reason of the illegal acts and irregularities of 
certain deputy returning officers not named, with 
the exception of one of them numed Boaaqaet. 
There are other conclusions as to persoosd dis- 
qualification both of the candidate returned. 
and of those of his partisans who may 
be shown to have acted corruptly ; and 
costs are asked against Bernard only ; and 
Bernard alone has appeared; and has made 
a preliminary objection alleging that the 
petition constitutes several persons respondents, 
I. <*., Bernard, the candidate returned, the return- 
ing officer, and the deputy returning officer, 
Bousquet. This is a mistake, both as regards 
the fact, and as regards the law. As to the fiact, 
there is not a word in the petition about the 
misconduct of the returning officer, and as I 
have said already, none of the deputies are men- 
tioned by name except Bousquet, who is merely 
alleged to have acted irregularly, and to have 
vitiated the election of the successful candidate : 
and even against Bousquet there is no conclu- 
sion taken whatever,— no condemnation asked ; 
and he has neither made any preliminary objec- 
tion, nor even filed an appearance. The objec- 
tion, as I have already said, is made by Bernard 
alone. 

Now as to the very interesting point of law 
that was raised and discussed so thoroughly by 
the learned counsel on either side, it was this : 
It was said that the law made these deputies 
respondents, and also that, as matter of law, 
there are as many petitions as persons who aze 
made respondents ) and the 28th and 29th sec- 
tions of the Act were relied upon to show that 
the deposit is insufficient, and that the petition 
should consequently be dismissed. Now, those 
sections say, (29) that whenever an election 
petition complains of the conduct of a returning 
or deputy returning officer, such officers shall, 
for all the purposes of the Act, except their 
replacement by other respondents under sect 
112, be deemed to be respondents ; and section 
28 had already said that several persons may be 
marie respondents to the same petition, and 
their cases may, for the sake of convenience, be 
tried at the same time ; and it added that " as 
regards the security required by sections 26 and 
27, and for all other purposes of tills Act^ such 
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petition shall be deemed a Beparate petition 
against each respondent." There is no donbt 
for what object this secarity is required. Sec 
tion 26 tells us that at the presentation of the 
petition, the petitioner shall give security fur 
the payment of all costs — Ist, to any person 
assigned as a witness on his behalf ; 2nd, tx> the 
memb«*r whoso election or return is called in 
qnestion ; 3rd, to the returning, or deputy re- 
turning officer, if their conduct is complained 
of; 4tb, to the candidate not elected whoee 
conduct is complained of. 

Section 27 says that the security shall be 
$1,000^ and in the present case such security 
has oeenduly given- It is clear, therefore, that if 
Mr. Bousquet has been made a respondent in 
this uase, within the meaning of the law, he 
has an interest in the amount of the security 
that may be given ; and also that if his con. 
duct is complained of, within the meaning^ of 
the law, in the petition, he is to be deemed a re- 
spondent It is, perhaps, not equally clear, 
although the language used is that the amount 
of the security ih to be $1,000, and for all costs 
that may be incurred to any of the persons 
named (of whom the deputy returning officer is 
one, if he is complained of) whether there is any 
provision for making the security lai^er, except 
\>j sections 98 and 99, where it can be so or- 
dered in case oi the withdrawal of the original 
petitioners and the substitution of others. I 
expressly decline to give any opinion upon that 
point, however, for reasons which I will pres- 
ently state. I only observe that the 2Gth and 
27tb sections may mean that the security is to 
be given at the time of the presentation of the 
petition, and that such security has been actu- 
ally given ; and that by the express terms of 
the section it is security for the payment of all 
costs to four classes of persons there named, 
and the third on the list of these persons is the 
deputy returning officer, if his conduct is com- 
plained ol But in reality is his conduct com- 
plained of? He may be deemed to be a respon- 
dent, no doubt, and if it is complained ot in tho 
sense of the law, he may actually be a respon- 
.dent ; but is his conduct so complained of here ? 
We have seen that there is nothing asked for 
by the petition as against him. What is he to 
respond to ? Surely not to the mere recital or 
mention of his name as having failed to observe 

the due formalities about the ballots, without 



even alleging anything wilfully nnlawfid, or 
taking any conclusion against him. Accord- 
ingly we find that though the petition has been 
served upon him, he has failed to appear. He does 
not even come here to ask for anything. Can 
Mr. Bernard, who alone has appeared and made 
this objection, ask anything for anybody bnt 
himself? I hold that if the deputy returning 
officer is not made a party by something being 
asked for against him which he has an interest 
to answer, he is not before the Court. To be 
'* complained of," in the sense of the law, can 
only mean a complaint from which a legal con- 
sequence will follow on being prayed for, as in 
ordinary proceedings. There is no demande here 
against him, or against any of the other deputy 
returning officers. It is not alleged against any 
of them that they did anything wilfully or cor- 
ruptly, or for which any penalty is, or could be, 
asked. It is only said as a thing which affects 
the candidate alone, that these informalities 
occurred ; and that, I suppose, is the reason why 
there is no regular complaint against the deputy 
returning officers ; and by such a complaint I 
understand an available complaint carrying a 
legal consequence which could be concluded 
for, and granted or refused by the Court. 

If in an ordinary case half a dozen persons 
are sued by a plaintiff not residing here, it is, of 
course, conceivable that each might have a 
ueparate defence, and a separate right to secu- 
rity ; and it would be undeniable that each was 
to be deemed a defendant, whether he appeared 
or not, and that for all the purposes of the 
security there would be as many demands as 
there would be defendants ; but none of them 
could get security without appearing and asking 
tor it. It is not every defendant nor every re- 
spondent, therefore, who is entitled to security, 
but only those who appear and ask tor it. The 
only respondent here who has appeared is the 
candidate returned, Mr. Bernard. What he is 
entitled to ask for must be measured by his 
interest. There is clearly only one petition 
before the Court, unless there are several re- 
spondents in a position to ask that it be con- 
sidered as several petitions ; and as regards the 
only respondent before the Court, the security 
required by law has been given *, and as there is 
no other respondent before the Court who is in 
a position to ask for further security, and the 
present respondent's secarity cannot thereft>re 
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be diminished, he has no rights under any view 
of the law, to hare the petition dismissed. The 
preliminary objection of Mr. Bernard, the only 
respondent in the case, is overruled with costs. 

LacotUy Qlobensky ^ BUaillon for the peti- 
tioner. 

MereieTf BeatuoUil 4i Martineau for the respon. 
dent. 



RECENT U. S. DECISIONS. 

NuiBanee— Condmt pipe leading water from rooj 
into street — lee on eidewalk from conduU pipe. — In 
an action for injury received by plaintiff slipp- 
ing on ice formed on the sidewalk from 
water which flowed through a conduit pipe in 
front of defendant's house across the sidewalk 
to the street gutter, it appeared that the owner 
of two houses upon lots numbered 18 and 20, 
constructed the conduit which led the water 
from the roofis of both houses through an open- 
ing on the party line across the sidewalk upon 
lot 18, just inside of the line between that lot 
and 20. Thereafter defendant became owner 
of 18 and altered the roof ol the house upou 
that lot so that the water therefrom did not go 
through the conduit, but only the water from 
the house on 20, and it was the ice from this 
water upon which plaintiff slipped. At the 
time of the accident the premises were not in 
defendant's possession but in that of liis lessee. 
The pipe did not reach the street nor abridge 
the area of the sidewalk. The trial court 
charged the jury that defendant was « liable 
from the fact that he had permitted this pipe 
to run across his premises and be used by his 
neighbor," and gave judgment on the verdict 
against defendant on the ground that the pipe 
was a nuisance, ^< and the defendant's liability 
the same as if the water came from his own 
premises." At the General Term the judgment 
was upheld upon the ground that <• the leader " 
was <' a nuisance." Heldy error. A conductor 
pipe designed to convey water from a roof to 
the ground when constructed with due care and 
proper precaution is not a nuisance, even if its 
mouth is towards the walk and it discharges 
upon it. To direct rain or watery snow from 
the roof on to the sidewalk or street, unless 
prohibited by positive regulation, is not an of- 
fence. Once upon the sidewalk and there 
frozen it may subject the municipality to an 
action by one slipping on the ice. Todd v. 



City of Troy, 61 N. T. 506. While under like 
circumstances it was held in Kirbj ▼. Boylctton 
Market Association, 14 Gray 249, that an aotioii 
would not lie against the property owner and 
that the remedy for damages so incurred was 
exclusively against the city. Defendant did not 
cause the obstruction here nor was he benefited 
by it. In such a case he was like the owner of 
land on which a nuisance is erected by a third 
party. He is not liable for its oontinuAnce 
unless requested to abate it. If he repaired or 
used it he might be liable. The statement 
that it is enough to charge a defendant tftiat 
having acquired title to land after a nuisance 
was erected he continued it (2 Greenl. on £▼., § 
472), must be taken to mean more than an 
omission to abate or remove it, something 
amounting to an actual use. As if the defend. 
ant simply suffer a dam erected upon hie land 
by a former owner to remain without being 
used by him, it is no continuance of the nuis- 
ance unless he be first requested to remove it. 
Pearson v. Glean, 2 Green, 36. Morris Canal Co. 
V. Ryerson, 27 N. J. Law 459. To the same elTect 
is Berwick v. Camden, Cro. Eliz. 520. See also 
Moore y. Dame, Browne 3, Dyer, 319; Brown 
V. Cay. & Su8. B. Co., 80 id. 212 ; Irvine v. 
Wood, 51 id. 224; Clifford v. Dam, 81 id. 56. 
The case Walsh v. Mead, 8 Hun, 387, distin- 
guished. Judgment reversed and new trial 
oixiered. Wemlick v. McCotUr. (New York 
Court of Appeal, Nov. 22, 1881) 



GENERAL NOTES. 

Judffe Laframboise, one of the JuRticen of the 

Superior ('ourt, died very suddeiily at Montreal. Feb. 

Ifit. The decoaaed was bom in Montreal in 1821. edu- 

(uited at the Montre <I CoUeffOi and admitted to the bar 

in 184.3. For some year? ho was engaged in practice at 

St. llyaointhe. In 1857 he was elected for Bagot which 

he continued to represent in the Parliament of Canada 

until ronfedemtion. In lH()3-4 he waa Commissioocr 
of Public Works in the SAndfield Macdonald-Donon 
Government. After Confedenition, from 1871 to 1878. 
he repre:*ented ShefTord in the Local Legislature, and 
in the latter year was appointed Judge for the I)i{*trict 
of Qa^pe. . 

The following statistics have been prepared of the 

business of the Montreal Circuit Court daring ISbl : 

There weru 7,410 writs issued, of which 2,f»36 were for 

oases over ^26, and 4,8 < 5 for cases under that amount. 

The number of writs entered in Court was 4«585. and 

1.352 cases were oontesited. Defaults, in which defend- 
HUts did not ap|»ear.'numbered 3.2S3. There were 13^)7 
judgmeulii delivered on cases contested dnriiig the 
year, and 2,248 judgments given on caaes b} default or 
cxtHxrtc. Judgments given by the Clerk of the Court 
5S8. The total number of judgmonts was, therefore, 
for one year, 4i403. 
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Vol. V. FEBBUABT 11, 1882. No. 6. 

DONATIONS BY MARRIAGE CONTRACT. 

A decision of some interest has been given by 
the Chief Justice of the Superior Court at 
Quebec in the case of Behan v. Eriekton. 
Erickson bought some household furniture in 
May, executed a marriage contract 18th of 
November, and 17 days after made an assign- 
ment under the Insolvent Act of 1875. By 
the marriage contract he made a gift of the 
furniture to his intended wife. The person who 
sold him the famiture sued Erickson for the 
price before the marriage, got judgment, and 
seised his own goods as well as other household 
effects on the 12th December. The wife then 
claimed the effects under her marriage contract. 
The Court holds that the man being insolvent 
at the date of the marriage contract, the dona- 
tion thereby made was null and void, although 
there was no proof that the wife had any 
knowledge of the insolvency. Art. 1038 of our 
Code says: <*An onerous contract inade with 
intent to defraud on the part of the debtor, but 
in good faith on the part of the person with 
whom he contracts, is not voidable." As the 
wife here was in good fidth, it appears by the 
present decision that a gift by marriage contract 
to the intended wife is not an onerous contract. 
This view was shown to be sustained by 
Troplong, Larombi^re, Demolombe, and in fact 
all the authors except Chardon. 



TELEPHONE COMPANIES. 

we give in the present issue a fuller report of 
A case, Reg, v. Mohfj briefly noted on p. 328, of 
Yol. 4, L. N., including the observations of Mr. 
Justice Bamsay, which have not before been 
published. The case is one of considerable in- 
terest) and illustrates the care with which char- 
ters must be drawn, in order to avoid constitu- 
tional difficulties. It is obvious that a good 
deal may be said in Ulyot of the constitutionality 
of the Telephone Act in question. However, the 
judgment of the Queen's Bench upon the case 
reserved by Mr. Justice Cross is unanimous, and 
the decision will form a very important prece- 
dent. 



THE LATE MR. PARSONS. 

Theophilus Parsons, an author who is cited 
with almost equal respect in British, Canadian 
and U. S. Courts, died at his residence in 
Cambridge, Mass., on the 26th of February, 
in the 85th year of his age. Mr. Parsons, 
who was the eldest son of Chief Justice 
Parsons of Massachusetts, was born March 
17, 1797. He was educated in Boston and 
at Harvard College. In 1817 he made a 
tour of Europe, and on his return, having 
completed his legal studies, he was admitted to 
the bar and began to practice in Boston. His 
practice was successful, especially in admiralty 
and insurance cases, in 1847 he accepted the 
Chair of Dane Professor of Law in Harvard 
University, his predecessor being Greenlea^ 
author of the well known work on evidence. 
Mr. Parsons retained his professorship until 
1869, when he resigned in order to spend his 
declining years in the leisure and privacy of his 
home. 

Mr. Parsons is best known to us by his 
ntmierous legal works, the most important of 
which is his "Law of Contracts," which has 
passed through many editions and is in general 
use as a text book. He was also connected 
with numerous literary ventures, besides writing 
several more important works, such as " Deus 
Homo," in answer to << Ecce Homo." Mr. 
Parsons was a Swedenborgian, and contributed 
largely to the New Jerusalem Magazine, a monthly 
organ of the Swedenborgian Church. 

NOTES OF GASES. 

COUBT OF BEVIEW. 

MoNTRCAL, January 31, 1882. 

Mackay, Bainvillr, Buchanan, J J. 

[From iS.C, Montreal. 
Brunet v. Lerocx. 

Separation Jrom bed and board — Communication of 
venereal disecue — Mutual recrimination. 

The communication of venereal diteate by the hue- 
band to the wife is sufieient ground for granting 
a separation de corps et de biens. 

SembUy where husband and w\fe accuse one another 
of ill treatment and grave offences, it is the 
duty of the Court, in the interest <f morality and 
public order, to pronounce a separation de corps. 

The judgment under review was rendered by 
the Superior Court^ Montreal, (Taschereau, J.) 
Sept 9, 1881. 
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MackaYi J. This Is an action for t6fOini»ifm 
de eorpi for ill treatment, desertion, communi- 
cating venereal disease to plaintiff, Ac. The 
judgment has dlFmissed the action with costs. 
It has found much of the plaintiffs case un- 
proved, the plaintiff guilty of much Ughnti^ ftc^ 
and the mal vininen charge not proved. We are of 
opinion to reverse. The communication of vene- 
real disease to plaintiff by defendant is proved, 
and that is enough to entitle the plaintiff to a 
judgment From thatand the course of defendant^ 
and from what has occurred between the parties 
before and during the litigation between them, 
we are unanimously of opinion that the plaintiff 
is entitled to obtain the sentence of separation 
that she asks. The course of the defendant at 
enqudte also calls for observation — particularly 
his examination of the witness Hadore. De- 
fendant asked this witness whether he has not 
had illicit intercourse with the plaintiff. The 
Court may apply 4 Demolombe du Mariage, p. 
526. This authority advises to separate under 
such circumstances. 

« Le mari et la femme sont, chacun de son 
c6t6, adultdres ; ou bien lis se prodiguent r6ci- 
proquement toutes sortes d'injures, d'excte et 
de 86vices. . . Yoili notre fait. . . Eh, bleu 1 je 
dis que, noupseulement les teztes, comme je 
crois I'avoir 6tabli, commandent de prononcer 
la separation, mais qu'ainsi le veulent encore 
les principes et les plus hautes considerations 
de morale et d'int6rdt public. Qu'est-ce done 
que la separation de corps ? O'est ^n mteon- 
naitre, selon moi, le caract^re, que de n'y voir 
qu'tffu reparation (Vazellle, t. II, No. 574), ou 
trn rrfuge au conjoint opprim6 qui m6rite la pro- 
tection de la justice (Massol, p. 86, No. 13). La 
separation de corps sans doute se propose Tin- 
terdt des epouz, I'interdt principalement de 
Fepouz opprime, j'en conviens ; mais c'est aussi, 
ne roublions pas 1 une institution d'ordre pu- 
blic, qui se propose le bon ordre des &milles, 
le bon ordre de la society. Et les deux Spoux, fas- 
sent-ils egalement coupables, 6galement odieux, 
il n'en .&udra pas moins prononcer la separa- 
tion, si vous reconnaissez que la vie commune 
n'est pour eux qu'un enfer, et pour la soci6te 
qu'un scandale. Qui, certes, il y a 1& un grand 
interdt public ! car nous devons tout oraindre 
de ces situations, lorsqu'elles nous r^veient d'ir- 
r6conciliables haines." 

If the plaintiff's case were less clear, that 



authority would lead us to sepante these psr- 
tles ; but, as said before, the plaintifi's case is 
clear enough. 

The judgment was entered up as follows : — 

"Considering that although some of tiie 
plafntifTs allegations of declaration are not, 
others, and material ones, are proved ; 

« Considering, for instance, that it is well 
proved that the defendant did communicate to 
the phiintiff <<i«fM maladie vimSritmne/* as is 
charged ; 

^ Considering, from what has passed between 
the parties, Mid what is proved, that it is plain 
that vk commune between them is now impiac- 
ticable, and that <<les plus hautes conaidem- 
(< tions de morf^le et d'int6r4t public command- 
u ent de prononcer la separation ;— (4, Demo- 
lombe.) 

<< Considering that in the judgment com- 
plained against by the plaintiff to the conftmry 
there is error ;" Ac, 

Judgment reversed, and judgment of aepan- 
tion pronounced, as per conclusions of plaintifrs 
declaration, with costs to plaintiff against de- 
fendant in the Court below, and in this Court 

M A. Adam for plaintiff. 

St, Pierre ^ Seantan for defendant. 



COURT OF BEVIEW. 

HoNTRKAL, Dec. 24, 1881. 

Johnson, Bainvillb, Jbtt^, J J. 

[From 8. C, Montreal. 
The 8un Mutual Lifb Ins. Co. v. Bblano. 

Policy qf life inturaneo'-'AUeffed Brror-^Paret 

Evidence, 

The judgment complained of was rendered 
by the Superior Court, Montreal, Torrance, J., 
July 8, 1881, in fovor of the plaintiffs. The 
learned judge in the Court below made the fol- 
lowing observations : — 

*<The plaintiff's action is to recover the amount 
of a promissory note for $160. It was the de- 
fendant's first ye(ir'8 premium on an insurance 
on his life for $5,000, payable at death, and the 
premiums were payable during 20 years If life 
lasted so long. The defendant's pretension is 
that he agreed for a policy pajrable at death or 
in 20 years. It is a question of Evidence. On 
one side there are witnesses who are positive 
that the contract with the company was Ibr a 
policy payable at death or in twenty years. On 
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the other hand, the two agents of the company 
Labont6 and Deleedemiera are poBitiye that 
the agreement was ibtr a policy payable at death, 
of which the preminms terminated at death or 
at fitfthest in 20 years. The application signed 
by the defendant agrees with this, and so does 
the tariiF of rates. If the defendant's preten- 
sion were to prevail, he bargained with the 
company to receive in 20 years $5000 for which 
his payments woold only have been $3,200 in 
20 payments. No company conld continue solv- 
ent on snch terms. The defendant had the 
policy and the benefit of the insurance for a 
year^ and should pay for it The burden of 
proof was upon him to disprove the considera- 
tion given for the note, and he has fidled to do 
so. He says he did not understand English. 
Tliat is probably true, but the negociation was 
in French, and Delesdemiers is most positive 
that the dotation system, namely the payment of 
the policy in a term of years, was never dis- 
cussed. It is incredible to suppose that he dis- 
cuned it with the tariff contended for by de- 
iendsnt. Judgment far plaintiff." 

In Review, the judgment was reversed. 

JoHHsoK, J. The defendant inscribes the 
judgment of the Superior Court here condemn- 
ing him to pay the amount of a note of hand 
representing the premium of a life insurance. 
The plea was that the contract of insurance for 
which the defendant gave his note as premium 
was different from the one actually witnessed 
by the policy, which be repudiated as soon as 
he was made aware of its conditions. He says 
he intended to Insure for twenty years, and the 
policy is for life. Delesdemiers* evidence 
leaves no doubt in the mind of the Court that 
there was error in respect of the terms of this 
contiact. I mean that the agent intended to 
make one contract, and the insured another. 
Mr. Delesdemiers' words were, << Voln police •era 
pojfie tm b<mt d$ vin^t am, wnu eerex auurS pour 
fs vM^.' What he meant, no doubt, was that 
there were to be twenty annual payments of 
the premium, giving the assured meanwhile a 
share in the profits, and that the policy 
would then lie a paid up one. The defendant, 
however, may well have understood that in 
twenty years he was to get the amount for 
which he insured. I thinlL the verbal 
evidenoe respecting all the circumstances sur- 
nmnding the alleged fraud practised on the 



defendant lias been properly received, and that 
in the nature of things there could be none 
other than verbal evidence. In the case of 
Brodie v. The ./Etna Jnturanee Company^* such 
evidence was admitted, and to hold the defend- 
ant to the terms of the written and printed 
form, which he says he misunderstood, without 
ascertaining, by the only practicable evidence, 
whether what he says is true or not would be 
to shut him out from making his defence. It 
may not be out of place to remark that in a 
country like this, where there are many persons 
who do not understand a word of English, 
agents, who are naturally (and I do not mean 
to say improperly) eager for commissions in 
this sort of business, ought to be very cautious 
about making themselves well understood. 
There are systems of insurance that are suffi- 
ciently complicated to require long attention, 
even firom those who understand the language in 
which they are set forth, before they can be suf- 
ficiently understood. 
We reverse this judgment with costs. 

Judgment reversed. 

Davideon 4" Orote for plaintiff. 
Trudel, CharbonneaUf Trudel ^ Lamoihe for 
defendant. 



COURT OF QUEEN'S BENCH. 

Qdbbic, June 8, 1881. 

DoRiON, CJ., Monk, Ramsat, Cboss, Babt, JJ. 

Rbguta v. Mohb. 

NuiMnee'^TeUphome Company — Local Work — 
Fowere of Dominion Leyisiaturc. 

To give the Dominion Parliament power to ifieor- 
poreUe a Telephone Company^ and authoriu it 
to erect poles in the etreete qf cities in Provineee 
qf the Dominion^ it would be neceeeary either 
that the Company ehoula have been ineorporo" 
ted for (he purpose iff eoMiectiny by telephone 
lines one Province with any other or others of 
the Provinces^ or of extending its hnes beyond 
the limits qf the Province ; or it should have 
been declared by the Federal Parliament to 
be for the general advantage of Canada^ or qf 
two or more o/ the Provinces. 

The erection qf telegraph poles in the streets qf a 

eityf so as to impede ordinary trt^, if unau^ 

thorised by competent legal authority^ is a niM- 

sance at common law. 

The case came up on a Reserved Case, 

which reads as follows :— 
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"The Defendant, Sigismund Mohr, u put 
upon his trial upon an indictment for causing a 
public nuisance in Buade street, in the City of 
Quebec; to wit, for having on the 1 3th day of 
December, 1880, and on divers days and times 
between that day and the taking of the inquisi- 
tion on the said indictment, on which the 
Grand Jury found a true bill the 2nd of May 
1881, obstructed a certain street called Boade 
street, situate in the City of Quebec, in the Dis- 
trict of Quebec, being the Queen's common high- 
way, by unlawfully and injuriously putting, 
planting and erecting in said street three posts 
or poles commonly called telegraph poles, and 
ever since unlawfully and injuriously permit- 
ting, suffering and causing said poles to be and 
remain in and upon the Qut-en's highway afore- 
said, whereby it was obstructed and straitened 
so that the Queen's liege subjects could not pass 
in said highway as they were wont to do with 
their horses and carriages, to the great damage 
and common nuisance of all Her Majesty's liege 
subjects going and returning in, through and 
upon the said Queen's highway, to the evil 
example of all otherH in like case offending, and 
against the peace ot our lady the Queen, her 
Crown and dignity. 

(< The private prosecutor, James Carroll, the 
Mayor, the City Engineer, the City Clerk and 
several other witnesses were examined in sup- 
port of the prosecution, and two witnesses for 
the defence. 

^< The result of the evidence went to show 
that the defendant Sigismund Mohr, as agent 
and employee of the Bell Telephone Company, 
in the month of May, 1880, placed three tele- 
graph poles in Buade Street, in the City of Que- 
bec, on the south side of the street ; one opposite 
the office of the Telegraph newspaper owned and 
occupied by James Carroll, the private prose 
cutor, one opposite Renfrew, the furrier's estab- 
lishment, and the third at Boston's corner, 
lui-ther to the west. These posts were used by 
the Bell Telephone Company for placing their 
wires thereon, and for the purpose of communi- 
cating in the course of their business. The 
narrowest part of the street is opposite the 
Telegraph office, having there a width of only 
32 feet, and the post placed at this point is let 
into the footpath, which for the purpose is cut 
to the width of 18 inches. The other two posts 
are placed in the street immediately outside the 



line of the footpath. The City Pusenger Bail- 
way passes through the same street and termin- 
ates near the Telegraph office, which it passes. 
It is also placed on the south side of Uie stre^ 
very near the footpath ; when the car passes 
there is but a space of 12 inches between it and 
the post opposite the Telegraph office. These 
posts are an obstruction which diminish the 
free use of the street, particularly the foot path 
at the Telegraph office, which had a width of 
six feet, now diminished to about four and a 
half feet by the erection of the telegraph pole. 
at that point. Previous to its erection, three 
foot passengers could pass abreast ; since, only 
two can pass, and that with difficulty. The 
obstruction would be dangerous in case of run- 
away horses or persons attempting to get in 
or out of the City cars when in motion near 
the post. 

The posts were so placed in Buade street by 
the defendant Sigismund Mohr on behalf and 
by the instructions of the Bell Telephone Com- 
pany, who fbr the purpose obtained the sanction 
and approval of the City Corporation. The. 
City engineer was first applied to, and gave his 
sanction to have the posts placed on the north 
side of the street, at points by him selected and 
pointed out for the purpose ; but the Mayor 
noticing them going on, and differing in opinion 
with the engineer as to the side of the 
street on which they should be placed, he 
stopped the work and had the matter referred 
to the City Council, who adopted his view, and 
ordered the posts to be placed on the south side, 
whereupon the engineer selected the spots for 
placing them, but has himself retained the 
opinion that they would have caused less incon- 
venience on the north side. 

" By purchasing rights from private proprie- 
tors the company might .have avoided placing 
the posts in the street. This course was re- 
commended by the Mayor, but was for the time 
found by the Company to be impracticable. 
Stretching the wires on posts is the least ob. 
jectionable way of using them in cities. Bnade 
street is amain thorough&re between the Upper 
and Lower Town, and is much frequented. 

« In the district of Quebec, the Bell Tele- 
phone Company have extended their poles and 
wires from Bridgewater to Montmorency, and 
are using them for the purpose ot their business) 
in communicating within and between these 
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points. They are incorporated under the Statute 
of the Dominion Parliament 43 Vic. c. 67, and 
placed the said three poles in Buade Street, 
claiming that they had a right to do so under 
the authority given them by said statute, under 
the direction and Buperyision of the city en- 
gineer or such other officer as might be ap- 
pointed by said city council for the purpose, 
and the said Municipal Council and their said 
engineer, in sanctioning and approving as they 
did the placing of said poles in said street, did 
so under the belief that the said Bell Telephone 
Company were authorized and had a right under 
Haid statute to place said poles in said street, 
and that the said City Council and their engineer 
eoold exercise no further or greater functions 
in the matter than to supervise and direct as to 
the manner and localities in which said poles 
should be placed in said street, which super- 
vision and direction they exercised. 

*' On this state of facts the jury, under the 
direction of the Court, found a verdict of Ouilty 
against the defendant, subject to the question 
reserved for the determination of the Court in 
banco, whether the said Bell Telephone Com. 
pany had sufficient authority under the said 
Statute 43 Vic. c. 67, or were otherwise author- 
iced by law, to place said poles in said street, 
and if so, whether the Dominion legislature had 
a legal right to grant such authority .'' 

Bamsat, J. The defendant was indicted for a 
nuisance in planting three telephone posts in 
the streets of Quebec, in such a way as to inter- 
rupt the communication. The defence was that 
he acted under the authority of an Act of the Do- 
minion Parliament He was convicted, and 
the learned judge who tried the case reserved 
for the consideration of this Court, whether 
the defendant had sufficient authority under 
43 Vic. cap. 67, or were otherwise authorized by 
hiw to place said poles in said street ; and if so, 
whether the Dominion Legislature had a legal 
right to grant such authority. 

It appears that defendant acted strictly in 
accordance with the Dominion Statute, and 
therefore it only remains for us to enquire whe- 
ther the Dominion Act was a statute which the 
Dominion Parliament had a right to enact. It is 
bardly necessary to say that there is no special 
rale in the Statute applicable to telephone 
companies, for telephones were unknown when 
the Confederation Act was passed. There has 



been a suggestion to class them with tele- 
graphs. Perhaps there might be no very serious 
objection to such a classification, but I do not 
see that it is necessary to have recourse in this 
case to a mode of interpretation which is open 
to question. If we were dealing with an act 
of incorporation relating to telegraph or railway 
companies, it would not alter the mat- 
ter. Generally the Local Legislatures have a 
right to legislate with regard to << local works 
and undertakings," to " the incorporation of 
companies with Provincial objects," and ^ gener- 
ally to all matters of a merely local nature.'' 
There is no exception to these rules in the 
enumeration of Section 91. The only excep- 
tions are to be found in paragraphs A, B, and C, 
of Section 92, Sub-section 10. The two former 
apply to Companies whose lines extend beyond 
the limits of a Province, whether it be to join 
one Province to another, or to a foreign country. 
The last grants power to Parliament to declare 
any work to be for the general advantage of 
Canada, or for the advantage of two or more 
Provinces, and then such work ceases to be sub- 
ject to local legislation. Now, does the Domi- 
nion Statute before us come within any of these 
exceptions ? Clearly it contains no declaration 
as is required by paragraph C, and it seems to me 
to be equally clear, even if we assimilate a tele- 
phone company to a telegraph company, that it 
is not the incorporation of any telephone com- 
pany connecting one Province with another, or 
extending beyond the lindts of the Province. 
The powers sought to be conveyed to the Com- 
pany are : 1st, the power to manu&cture tele- 
phones and other apparatus connected there- 
with, Ac, and 2nd, to purchase, sell or lease the 
same and rights relating thereto ; and to build, 
establish, construct, purchase, Ac, aoy line or 
lines for the transmission of messages by tele- 
phone, in Canada or elsewhere. 

That is, they may erect shops for the manu- 
fiicture of these articles in any Province. This 
is in violation of the three sub-s<x:tions already 
quoted, namely, 10, 11 and 16, and it does not 
pretend to be within any exception of sub-section 
10. Again, they may make a telephone line 
anywhere in Quebec, in Ontario, at Halifiu, or 
Frederioton. This is evidently ultra vina. But 
it is argued, the Company may, if it chooses, 
make, connection with any line of telegraph or 
telephone in Canada or elsewhere. In other 
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words, the ComiMmy may by its acts make the 
Dominion Act valid or the reverse. That is, if 
they had constructed a telephone line to 
connect Ottawa with the eastern bank of the 
Ottawa River, this would have been within the 
charter, and that therefore the Dominion Act is 
good to some extent. Such an interpretation 
would be of no use to the defendant, for it does 
not appear that he was engaged in a work of the 
kind, and furthermore, I think such a mode of 
interpreting the B. N. A. Act would lead to an 
evasion of the law, and therefore wholly inad- 
inissible. I may also add that I think there is 
great room to question whether as a general 
proposition a law can be partly within the 
powers of a legislature and partly beyond. I 
do not mean to say that where a statute affects to 
grant two separate powers, one of which is 
within the jurisdiction of the legislative body 
and the other without, that the former may 
not be maintained although the latter is re- 
jected ; but where a legislature mixes up matters 
over which it has jurisdiction with those over 
which it has none, in such a manner that the 
object of the law cannot be attained by reason 
of the lack of those dispositions the legislature 
had not power to enact, I am inclined to think 
the whole law is inoperative, otherwise the in- 
tention of the legislature might be completely 
frustrated. I throw this out more as a possible 
rule of interpretation suggested by this case 
rather than as one applicable to this case, for I 
do not think Parliament had jurisdiction over 
any part of the subjects coming under our con- 
sideration in this case. I would therefore 
maintain the conviction. 

DoRioN, C. J. In the distribution of the 
powers assigned respectively to the Dominion 
Parliament and to the legislature of each pro. 
vince by the B. N. A. Act, 1867, the intention 
is throughout made apparent, not only by the 
classification of the subjects, but also by 
express enactments, that to the Dominion 
Parliament should appertain the right to 
legislate on subjects which from their 
nature aflect the interest of the whole Dominion, 
and that all matters of a local nature affecting 
bat one of the Provinces, or a portion of a 
Province, are within the control of the whole 
legislature of the Province affected thereby, 
unless excepted from this general rule by a 
special enactment. The powers so conferred 



by Sections 91 and 92 of the Act are 
BO that within the limits assigned to the 
Dominion Parliament and to the legislatore of 
each Province, these powers are exclusive, and 
as free from the control of the one over the 
other, as they are from the control of each of 
the other Provinces. 

The power conferred by Sec. 92 on each Pro. 
vince to make laws concerning the dilTerent 
subjects therein enumerated, comprises monl- 
cipal institutions in the Province, local works 
and undertakings generally, without any limit- 
ation as to whether such works constitnte a 
commercial undertaking or not, the incorpoca- 
tion of companies with provincial objects, tiiat 
is, whose objects aito to be carried on within 
each Province, property and civil rights in the 
Province ; and to leave no doubt as to the in^ 
tention of the Act, Sec. 92 closes with this 
comprehensive declaration, 'generally all mat- 
ters of a merely local or private nature in the 
Province." These general powen are limited 
in certain cases^ and S. 8. 29 of S. 91 provides 
that the exclusive legislative authority of the 
Dominion of Canada extends to such sabjects 
as are expressly excepted in the enumexadon of 
the classes of subjects exclusively assigned to 
the legislature of the Province, as, for in. 
stance. Marine Hospitals, which are specially 
excepted by S.S. 7 of S. 92 ; Lines of steam or 
other ships. Railways, Canals, Telegraphs, and 
other works and undertakings connecting the 
Provinces with any other or others of the 
Provinces, or extending beyond the limits of 
the Province ; Lines of steamships between the 
Province and any British or foreign conntxy. 
Such works as, although wholly sitoate within 
the Province, are before or after their execution 
declared by the Parliament of Canada to be fior 
the general advantage of Canada, or for 
the advantage of two or more of the 
Provinces, are also excepted by S.S. 10 of 8. 92. 
Therefore all works wholly situate within one 
Province, whether the undertaking to which 
they appertain be for a commercial purpose or 
otherwise, no distinction being made in that 
respect, are within the control and subject to 
the legislation of the Province In which they are 
made, unless they are by the Parliament of 
Canada declared to be for the general advantage 
of Canada^ or of two or more of the Provinoea 
The power of the Provincial legislature is far- 
ther limited by S. 91 in matters relating to the 
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iBOorpomtton of bftDkfl, which, althoogh they 
may be local, must be incorponted by the 
Dominion Parliament 

Under theie proYisions a Bank may be incor- 
porated by the Dominion Parliament to do 
bndneM in the city of Quebec, or in the city of 
Montreal, or in both, although within the Pro- 
Tince of Quebec ; but the Dominion Parliament 
could not authorise the establishment of a 
Telegiaph Company in the cities of Quebec or 
Montreal, nor between any two points within 
the ProTince of Quebec, unless it declared that 
such Telegraph was for the advantage of the 
Dominion, or for the advantage of at least two 
of the Provinces of the Dominion. For the 
same reason, the Dominion Parliament could 
not authorise the establishment of a Telegraph 
wholly within the Province of Ontario or of any 
of the other Provinces, for such work and 
undertaking, being entirely within one Pro- 
vince, is expressly declared to be subject to the 
exclusive control and legislation of the Province 
within which it would be established. 

If the Dominion cannot incorporate separate 
companies Ibr the purpose of establishing 
separate lines of telegraph in one or two or 
more Provinces unless such lines are to connect 
two or more Provinces, or extend beyond the 
limits of one Province, or are expressly declared 
to be for the advantage of the Dominion or of 
two or more Provinces, it is because by their 
nature these separate Telegraph lines are local 
works and undertakings subject to the exclusive 
control of the legislature of the Province in 
which they are situated, and if the Dominion 
cannot authorise separate Companies to estab- 
lish such separate lines of Telegraph, whence 
could it derive its authority to incorporate one 
Company to establish those several works ? It 
is evident that the nature and character of such 
undertakings cannot be altered from being local 
undertakings to become general by the mere 
fid that they are to be established by one 
Company instead of several Companies. Their 
character is determined by the location and 
object, or by an express declaration of the 
Dominion Parliament, and not by the accident 
that the same Company is authorized to carry 
on similar works in different Provinces. 

In considering the nature and character of 
the Bell Telephone, we must apply the same 
niletf ss are applicable to telegraph lines,— they 



being of the same character, and therefore 
included in the general term^ of other works 
and undertakings, to be found in S.S. 10 of S. 
92 of the Act. From the case reserved by the 
learned Judge who presided at the trial, it 

appears that the Bell Telephone Company have 
extended their poles and wires from Bridge- 
water to Montmorency, and are using them for 
the purpose of their business in communicating 
within and between those points, both of which 
are within the District and Province of Quebec. 
It is true that by its Act of Incorporation 
passed by the Dominion Parliament in the 43rd 
year of Her Majesty's reign, c. 67, the Bell Tel. 
ephone Company is authorized to establish tel- 
ephone lines in the several Provinces of the 
Dominion, but the Company is not incorporated 
for the purpose of connecting two or more Pro- 
vinces by the telephone lines, and it cannot 
therefore establish independent lines of tele- 
phone in each Province, not connecting the one 
with the other. Each such work would be a 
local work or undertaking, and subject to the 
legislature of the Province in which it might be 
situate. 

To empower the Dominion Parliament t^ 
give to the Bell Telephone Company the right 
to impede the circulation and traffic in the 
streets of Quebec, one of two conditions would 
have been required, that the Telephone Com- 
pany should have been incorporated for the 
purpose of connecting by telephone lines the 
Province of Quebec with any other or others of 
the Provinces of the Dominion, or of extending 
its line of telephone beyond the limits of the 
Province of Quebec, or that it should have been 
declared by the Parliament of Canada to be for 
the general advantage of Canada or for the advan- 
tage of two or more Provinces. Neither of these 
conditions existing, it follows that the Parlia- 
ment of the Dominion had no power to confer 
on the Bell Telephone Company the right to 
erect telegraph poles in the streets of the City 
of Quebec, which are such an impediment as to 
be adjudged by a petty jury to be a nuisance. 

It is not necessary to decide whether or not 
the whole Act of incorporation is ultra virtt ; it 
is sufficient for this case that the authority 
given to erect telegraph poles in the streets of 
the City of Quebec be ultra viret^ to maintain 
the conviction pronounced against the defend- 
ant by a petty jury. 
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There could have been no public nuiauioe 
committed by the Company or by its officers in 
erecting their telegraph poles, according to the 
directions provided for by law, if the authority 
to do so had been conferred by the proper legis. 
lativebody; bat the. law being uUravireg, the 
Company had no special authority to erect poles 
in the streets, and it was a question of fact to 
be d«itermined by the jury whether in doing it, 
it had obstructed the use of the street so as to 
commit a nuisance {CammonvfeaUh of MtutachU' 
MtUY, CUyqfBotUm, Allen's Telegraph Cases 
365.) 

The verdict must tberefore be affirmed, and 
this is the unanimous judgment of the Court. 

Conviction maintained. 

R. AlUyny Q, C, for the Crown. 

OFarrtU, Bradley, and Tmier for private 
prosecution. 

Irvine j* PtmberUmy for the defendant. 



CIRCUIT COURT. 

MoHTBiAL, Dec. 22, 1881. 

Brfore BAiifyiLLB, J. 

Crkvisr v. DsORANDPRft, and Lamotub, T. S. 

An. 628, C. P. C—Seuure qf talaries pf public 

officers. 

The Act 38 Viet, e. 12 (^Quehec) dou not apply to 
employes qf the Federal Oovemment, 

Le ddfendeur est porteur de lettres au bureau 
de poste, k Montrtel. II est pay6 par le maitre 
de poste qui re^it chaque mois un ch^ne pour 
toutes les d6penses de son bureau. Comme 
tiers-saisi 11 declare ne pas dtre tenu de payer 
le demandeur, vu rinsaisissabilit^ du salaire de 
son employ6. Le demandeur conteste cette 
declaration. 

Lareau, pour le demandeur : — Le salaire des 
fonctionnaires publics est insaisissable (Art. 
628, C. P. C), mais cette loi g6n6rale a 6t6 
amendde par la 38 Vic, ch. 12. Ce statut est 
d'une application g^n^rale k tons les employes 
publics done la province de Qu6bec, qu'ils rein- 
vent du gouvernement f6d6ral ou du gouveme- 
ment provincial. Ce statut n'a jamais ^tk de- 
8avou6 k Ottawa ; on ne pent done pas invoquer 
son inconstitutionalite. £n second lieu, U loi 
n'exempte de saisie que le salaire des fonetion- 
nairee publice. Or, un porteur de lettres, dans 
le departement des postes, est-il un fonction- 
naire public ? L'on ne doit entendre par fonc 



tionnaire public que celui k qui sa foncUon ooa- 
f&re une portion de la puissance publiqae (vide 
Roll, de Villargues, vo. Fonctionnaire public). 
Autrement, il faudra conclure que le balayeur 
dans une b&tisse publique est on employ^ doot 
le salaire est insaisissable. 

Rainvillk, J. Je suis d'opinion que le statut 
38 Vict, ch. 12, ne s'applique pas aux employes 
du gouvernement i6d6ral. Linsaisissabilite du 
salaire des employes publics est de droit oon^ 
titutionnel, et la loi provinciate ne saurait af. 
fecter les droits des fonctionnaires qui reinvent 
du gouvernement d'Otlawa. Contestation ren- 
voy6e avec d6pens. 

Lareau j* Lehoevf pour le demandeur. 
Churchy Chapleau, Hall # AbDoter, pour le tier»- 
saisi. 



RECENT DECISIONS AT QUEBEC. 

Opposition, — If the fifteenth day before the day 
fixed for the sale of real estate, under a writ 
deterriSf be a legal holiday, an opposition to the 
sale, filed on the fourteenth day before the day 
fixed for the sale is in Ume-^Boivin v. Welek 
(Superior Court, Quebec ; opinion by M«re> 
dith,C.J.), 7Q.L.B. 293. 

Seamen*e Wages. — ^Tout matelot engag6 k bord 
d*une goelette naviguantsur les eaux int4rieiire6 
du Canada pent poursui vre pour ses gages devaat 
iin Juge des Sessions de la Paix, etc., nuis dans 
ce cas il faut prouver que la goelette est dfiment 
enregistrto suivant I'Acte 34 et 35 Vict^ ch. 
110, la preuve d*nne licence accordde par U 
Commission du H&vre n'^tant pas suffisante 
pour 6tablir la jurisdiction.— TVem^iay v. La- 
nuUhcj (6essions of the Peace, Quebec; opinion by 
Chauveau, J. 8. P.), 7 Q.L.R. 294. 

Donation by Marriage Contract^ by Insolvent, — 
A donation by marriage contract, by an insolvent 
to his wife, in fraud of his creditors, will be set 
aside, even though his wife had no share in the 
fraud. A gift of household furniture, in and by 
a marriage contract, by the intended husband 
to the intended wife, is not an onerous contract 
within the meaning of Art. 1038 C.C, and is 
liable to be set aside, if the donor, at the time 
it was made, was and knew himself to be insol- 
vent ; and this without proof of bad fiilth on 
the part of the donee. — Behan v. Eriekson, (8q- 
perior Court, Quebec ; opinion by Meredith, C. 
J.), 7 Q. L. R. 296. 
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Vol. V. FEBBUART 18, 1882. No. 7. 

DECISIONS IN APPEAL, 1881. 

The following is a statement of business be- 
fore the Court of Queen's Bench sitting in appeal 
during the year 1881, in the same manner as 
giyen for 1880 at pp. 41 and 66 of Volnme 4. 
The total number of judgments rendered in 
civil cases in 1881 at Montreal was 131, against 
116 in 1880, of which 89 were confirmations and 
42 reversals. We have arranged the cases 
alphabetically as follows : — 

ConfiriMd. 

Anl<tio k Prentice, S. C. M. 

Aoldjo k Preotioe, S. C. M. 

Buk of Toronto k Fair, S. C. M. 

Buk of Toronto k Perkins, S. C. M. 

Beaadry k Barbean, S. G. M. 

Beaadry k Lupien. S. C. M. 

BeantroDo Major k Lalonde, S. C. M. 

Bell k Bnrland, S. C. M. 

Bell k Hartford, S. C. M. 

Bennett k The Pharmaceutioal AsBOoiation, S. C. M. 

Black k Canadian Bank of Commerce, S. C. M. 

Black k Stoddart, S. C. M. 

BrosMrd k Lepine, S. C. M. 

Bnioeau k Bertrand, S. C. M. 

Canada Ooarantee Co. A La Banqae d'Hochela«a, 

S. C. M. 
Chaoveau k Dupras, S. C. M. 
Commisaairefl d'EooIe k Duquette, S. C. Iberville. 
Corporation d'Hochelaga k Smart. S. C. M. 
Corporation of L' Aaeomption k Baker, S. C. .Toliett«. 
Corporation of St. Lonis k Smart. S. C. M. 
Corporation of Verdun * Lea Soears, etc., S. C. M. 
Coesitt k Lemieux, S. C. M. 
Court Mount Royal k Boulton, S. C. M. 
Davidaon k Lajoie. S. C. M. 
Dawion k Treatler. S. C. M. 
Demers k Lynch, 8. C. M. 
Demers k Williamson. 8. C. M. 
De Montigny k Insurance Co.. 8. C. M. 
Devlin k Berger, S. C. M. 
Devlin k Seaton Hall GoUege, S. C. M. 
Dorion k Dupnis, S. C. Terrebonne. 
Dorion k Loranger, S. C« M. 
Dudevoir k Bruce, S. C. M. 
Evans k Chauveaa, S. C. M. 
Bvans A Perkins, S. CM. 
Faucher k Brown, S. C. M. 
Fort« k The City of Montreal, S. C. M. 
Foster k Field, 8. C. St Francis. 
Foster & Stanton, S. CM. 

Frechette k Cie. Maaufacturiire.S. a St, Hyaointhe. 
Oault k Bertrand, 8. C. M. 
Qault k Bousguet.S. C. M. 



Grant k Beaudry, S. C. M. 

Harvey k Hochelaga M. Fire Ins. Co., S. C. M. 

Henderson k Murphy, S. C. M. 

Kelley k Beaufort, S. C. M. 

Lalonde k Tunstall, S. C. M. 

Lapierre k McDonald, S. C. M. 

Lareau k Ia Soci^t^ de Construction, S. C. M. 

Lesage k Dupuy, S. C. M. 

Lesser k Bemier, S. C. M. 

Lynch k Henshaw, S. C. M. 

Mack k Welch, S. C. St Francis. 

McCormiok k Drake, S. C. M. 

McDonald k Maokay, S. C. M. 

McPherson k Drumm, 8. C. Iberville. 

Mason k Delaware, L. k W. Co., S. C. M. 

Masson k Rosaire, S. C. M. 

Merrifield k Towsey. S. C. Ottawa. 

Molson k Carter, S. C. M. 

Morkill k Griffith, S. C. St Francis. 

Monnsey k Bernard, S. C. M. 

Mutual Fire Insurance Co. k Gadouette, S. C. M. 

Nadeau k Theriault, S. C. Richelieu. 

Noel k Corporation of Biohmond, S. C. St Francis. 

Normandin k Normandin, S. C. M. 

Northern Assurance Co. k Prevost, S. C. M. 

O'Brien k Beaufort, S. C. M. 

O'Brieu k Beaufort, S. C. M. 

O'Brien k MoGinnis.S. C. M. 

O'Brien k MoLynn, S. C. M. 

O'Brien k Tass^. S. C. M. 

Paige k Evans, S. C. M. 

Paradis k Lemire, S. C. M. 

Poulin k Thibaudeau, S. C. M. 

Robert k The City of Montreal. S. C. M. 

Rodgers k Consolidated Bank. S. C. M. 

Roy k Arpin.S. C. Iberville. 

Russell k Hamelin, S. C. Ottawa. 

Semelhaack v. Canada Fire k Marine Ins. Co., S. C. M. 

Smith k Gassils, S. C. M. 

Soci^t^ de Construction Montarville k Robitaille* 

S. C. M. 
Stewart k Brewis, S. C. M. 

Stewart k The Metropolitan Building Society, S. C. M. 
Thibaudeau k Degnire, S. C. M. 
White k Huntington. S. C. M. 

Whitman k Corporation of Stanbridge, C. C. Bedford. 
Willey k The Mutual Fire Insi. Co., S. C. St Francis. 
Wright k Heritable Securities As8.'n, S. C. M. 

Recened. 

Baohand k Bachand, S. C. M. 

Bain k White, S. C. M. 

Banque Jacques Cartier & Beausoleil, S. C. M. 

Berger k Metivier, S. C. M. 

Boisclair k Lalancette, C. C. Richelieu. 

Bourque k Bissonnette, S. C. Bedford. 

CaiTrey k Lighthall, S. 0. M. 

Canada Paper Co. k Bannatyne, S. C. M. 

Clement k Francis, S. C. M. 

Compagnie (La) de Pret k St Germain, S. C. M. 

Consolidated Bank k Leslie, S. C. M. 

Cultivateurs (Assurance des) k Barthe, S. C. M. 

Daley k Chevrier, S. C. M. 

Dorion k Champagne, S. C. Terrebonne. 

Evans k MoLea, S. C. M. 

Fair k Desilets. 8. C. St Hyaointhe. 
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Fletcher A Mutual Fire Ins. Co., S. C. St Frwicie. 

Fuller & Fletcher. S. C St, Francis. 

Ganlt k Dnssault, S. C. M. 

Guilbault k Vadenais. S. C. Richelieu. 

Uart k Ra^ony, S. C. St. Hyacintbc. 

Jjaw k Froth ingham, S. C. M. 

Leduc k Western Aas. Co., S. C. M. 

Loiselle k Paradis, S. C. Iberville. 

Merchants Bank k Leslie, S. C. M. 

Merchanta Bank k Whitfield. S. C. Iberville. 

Miller k Coleman. S. C. M. 

Molsons Bank k Lanaud, S. C. M. 

Molsons Bank k Lionaia, S. C. M. 

Montpetit k Montpetit, S. C. M. 

Municipality of Cleveland k Melbourne, C.C. St.Francis. 

Nicholson k Metras, S. C. M. 

Normandin k Fauteuz, S. C. M. 

Pierce k Butters, S. C. St. Franci?. 

lUel k McEnven, S. C. M. 

S^neoal k Crawford, S. C. M. 

Soci<^t^ de Construction k Dcsautelii, S. C. M. 

Terrien k Labontd, S. C. Iberville. 

Terrien k Labontd, S. C. Iberville. 

Whitfield k McDonald, S. C. Iberville. 

Wilson k Orand Trunk R. Co.. S. C. M. 

Windsor Hotel Co. k Lewis, S. C. M. 

Under the head of judgments confirmed are 
included all cases where the judgment is 
reformed without the respondent being con- 
demned to pay costs. This is the system fol- 
lowed in the official returns to Oovernment ; 
but in some cases it is calculated to mislead : 
e.g.^ in Bain j* White the judgment was to all 
intents a reversal, (and we have so placed it,) 
although the respondent was not condemned to 
pay the costs of the appeal. 

It is worthy of notice that in 1880, the num- 
ber of reversals was 29 out of 116 deci- 
sions, or exactly 25 per cent. In 1881 the 
number of reversals in 101 appeals from the 
District of Montreal was 27, a little over 25 per 
cent. So that the chances of clients appealing 
are just one in four on the average of the 
two years! Including the country districts, 
the total number of confinned judgments was 
89, and 42 reversed. It will be noticed that 
the appeals to the Court of Queen's Bench from 
country districts are very few in number, the 
usual recourse being an insuription in Review. 
The statement for 1881 is as follows : — 

C. R. Total. 

Ottawa 2 2 

Terrebonne 1 1 2 

Joliette 1 1 

Richelieu 1 2 3 

St. Francis 5 4 9 

Bedford- 1 1 2 

St,Hyaointhe 1 2 3 

Iberville 3 6 9 

Beauhamois 

15 16 31 



There were also six criminal cases in tise 
Montreal Diylsion, including two writs of 
error. In 2 caaes the judgment was affirmed, 
and in 4 the judgment was reversed or aet 
aside. 

In the Quebec Division there were 64 Judg. 
ments in civil cases, in 43 of which the i«Klg« 
ment was confirmed, and in 21 the judgement 
wa8 reversed. There were also 3 Reserved 
Gases at Quebec. In 1 case the conviction was 
affirmed, and in 2 cases the verdict was set 
aside. 

EXAMINATION OF THE PRISON ER. 

The London Timet of December 3, referrixig 
to the trial of Guiteau, says : — 

<<0n the whole we may safely come to a 
conclusion as to the expediency of admitting 
prisoners to testify without attaching much con- 
sequence to the incidents of this extraordinary 
trial (Guiteau's). We cannot help seeing 
that the tendency is in &vor of permit- 
ting this course. In more than one recent 
Act— for instance, the Merchants' Shipping 
Act of 1876, the Mines Regulation Act, and 
the Conspiracy and Protection of Property 
Act of 1875 — the Legislature has broken 
in upon the common law, and has allowed the 
defendant to give evidence as an ordinary wit- 
ness. People are more sceptical than they were 
as to the advantages of the present system. It 
is not so clear as it seemed to be that justice 
should have so heavy odds against it in its con- 
test with the murderer or thief. The rational rule 
seems to be that everything should come out ; 
and in the end this is likely to obtain accept- 
ance. It is almost a daily occurrence that men 
g«>t verdicts of acquittal when if one or two 
questions had been put to them the hollowness 
of their defences would have been revealed. A 
jury acquits a prisoner under the belief 
that he has never been convicted. They 
are then informed that he has been in prison 
half-a-dozen of times for the same offence. 
They feel that they have been duped. 
Their verdict would have been otherwise 
had they been trusted, and the whole fiu^ts 
been laid before them. With our traditions it 
might not be expedient to allow the Judge, as 
in France, to question the accused ; that would 
depose the fbrmer from his position of impar- 
tiality. But it is probable that we should, on the 
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whole^ gmin were the accQsed free to go into the 
box. In many instances goilty persons would 
be deprived of a false, artificial advantage. 
Even in controversies as to sanity, it would 
be, as a rule, better that the defendant should be 
examined in presence of the jury. A few answers 
from him would tell more than the conflicting 
testimony of crowds of experts, all sworn to 
some theory; more than citations, torn from 
their contexts, of medical writers, or loose anec- 
dotes about the imbecility of the prisoner's 
ancestors. At any rate, the incidents of Gui- 
teau's trial ought not to prejudice our decision 
in regard to an important question. His bois- 
terous vanity would have insured scenes at his 
trial under any system.*' 



JUDICIAL CBANOES IN ENGLAND, 

Sir John Holker, Attorney-General under the 
last Conservative Government, has been raised 
to the bench by Mr. Gladstone, and placed in 
the high office of Lord Justice of Appeal, ren- 
dered vacant by the recent death of Lord Justice 
Lush. Sir John is acknowledged to be a very 
able lawyer, and in his appointment Mr. Glad- 
stone has shown a disregard of political distinc- 
tions which might sometimes be followed with 
advantage in Canada. 

Ex-Lord Justice Bramwell has been raised to 
the peerage, under the title of Lord Eden- 
bridge. 

Sir Montague Smith, who has been for seve- 
ral years one of the paid members of the Judi- 
cial Committee of the Privy Council, has retired 
from the bench. 



MAKING A QUORUM. 

The English Law Time* notices the recent 
exercise in Paris of a curious privilege of the 
French bar. The Cinquihiu Chambre of the 
Caur d'Appel of Paris, is made up often judges, 
of whom seven form .a quorum. On a 
recent occasion four of the judges were pre 
vented from sitting, thus leaving only six for 
the business of the court. This being so, the 
President called up to the bench the senior bar- 
rister present, after having administered the 
judge's oath to him — an unnecessary ceremony, 
in fisct ; the oath taken by the barrister on his 
call being sufficient for such a purpose. The 
authority for the proceeding ii the 49th article 
of the decree of the 30th March, 1808. If no bar- 



rister is available, a solicitor {avoui) is called. 
Sometimes the action of the President ha^ given 
rise to a lively political controversy, and has 
been impeached on the ground of favoritism. 
A barrister so called up must have attained the 
age of twenty-five, and the number of barristers 
called up must not exceed the number of judges 
sitting. The judgment of the court, composed 
of judges and a barrister or barristers, must state 
that there was not a quorum of judges, and that 
a barrister was called upon, otherwise the judg- 
ment will be null and void. 



NOTES OF 



SUPERIOB COURT. 

Montreal, Dec. 24, 1881. 

Before JiTTt, J. 

LabamSi et al. v. Evans. 

Marriage of Roman CathoUce — JurUdicium — Au^ 
thonty of ike R. C. BUhop. 

The only '< cofi^tent offiur recognized by law ^ for 
the eoUmnuation of marriaye* between two 
Roman Catholice ie the euri of the partieSj and 
therefore the marriage of two CathoUea by a 
ProUetant nUnieter ie invalid, notwithetanding 
that the partiee had a licenee ieeued by the 
civil authority. 

The Civil Courte have power to refer to the deeieion 
of the Roman Catholic Bishop of the Dioeeee 
the question of the validity or nullity qf the 
marriage oj two Roman Catholics by a Protes- 
tant minister, and the decision of the Bishop 
will be followed by the Courts in pronouncing 
as to the dvil effects qf the marriage. 

This case has already been before the Court 
on demurrer; — see .3 Legal News, p. 342, for the 
judgment of Mr. Justice Papineau. 

The question was as to the validity of the 
marriage of Marie Joseph Laramee to the defeo- 
dant by a Protestant minister. It was admitted 
that Marie Joseph Laramie was a Roman Catho- 
lic, and the Court found that it was proved that 
the woman, Miss Evans, was also a Roman 
Catholic at the time of her marriage. Art. 1 28, 
of the Civil Code of Lower Canada, says <' mar- 
« riage must be solemnised openly, by a compe- 
'< tent officer recogniud by law" and Art. 129 says, 
** all priests, rectors, ministers and other officers 
<< authorised by law to keep registers of acts of 
<< civil status, are competent to solemnize mar- 
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*< riage. But none of the offioen thus authorised, 
** can be compelled to eolemniae a marriage to 
*' which any Impediment exists according to the 
** doctrine and belief of his religion, and the 
" discipline of the church to which he belongs." 
The principal question, therefore, was whether, 
in the case of two Roman Catholics, a Protestant 
minister (who is authorised by law to keep 
registers of acts of civil status) ceases to be a 
compeiefU oficer reeogntM^d by law. 

JiTTft, J., in rendering Judgment, said the 
questions which arose were as follows : — 

*< 1 . Marie Joseph Laram^ 6tait-il, k r6poque 
de son mariage, priT6 de I'intelligenoe et de U 
▼olont6 n^ceseaires pour donner un consente- 
ment valable ? 

" 2. Les deux parties sont-elles catholiqnes ; 
et par suite soumises k Tobservation des pres- 
criptions spteiales que la loi reconnalt relative- 
ment au mariage des catholiques ? 

" 3. Le mariage de deux catholiques peut-il 
dtre valablement c^l^br^ par un ministreprotes- 
tant? 

" 4. L'autoritft eccUsiastiqne catholique a-t- 
elle jurisdiction pour prononcer sur la validity 
d'un tel mariage 7" 

As to the first question, his Honor held that 
Marie Joseph Laramie was not incapable of 
giving a valid consent. 

As to the second, his Honor held it to be 
proved that both parties were Roman Catholics. 

In dealing with the third question his Honor 
reviewed at considerable length the history 
of the law of nuirriage from the earliest epoch 
of Christendom to the date of the Civil Code. 
His Honor, after quoting the remarks of the 
Codification commissioners on page 174 of the 
first volume of their Reports, continued : 

C'est done u la lumi^re de ces observations 
et en nous p6n6trant de Tesprit de notre legis- 
lation antirieure au Code, qu'it nous faut main- 
tenant examiner les articles qui se rapportent & 
cette mati^re. 

£t d'abord comme les r^dacteurs du Code le 
constatent, il n'a pas 6ti question d'6tablir ici 
le mariage civil, et suivant I'expression de mon 
savant coll^ue, M. le juge Papineau : " notre 
'* loi se contente de donner des elfets civils et sa 
" sanction au mariage religieuxJ' Cest en effet 
ce qui risulte, on ne pent plus clairement, de 
chacune dej lois que nous avons examinees 
Car quelles sont les personnes et les senles per- 



B0IUI68 k qui la loi a toi^oan leoonaQ le ponroir 
de c616bnr les mariages ? Les prtftres, les cnifa, 
les ministres ; c'est4^-dire cenx-U senlement qni 
sont revMus d*un caracttee religieox. 

Notre Code Civil n'a done pas 6tabli de sy^ 
t^me nouveau, mais 11 s'est contents de repro- 
duire Pancienne legislation, en la renfemiaiit 
dans des r^les asses Urges et asses ^lastiqnes 
pour '( consenrer k chaque croyance la jontssanoe 
de ses ussges et de ses pratiques." 

Or nous avons vu qnelles 6taient les regies 
de Pancien droit au sujet du mariage des catho- 
liques ; nous avons vu qne Louis XIII dans sa 
Dtelaration du 26 novembre 1639, ordonne qne 
les publications des bans solent fiutes par le 
eur€ de ehaeune dee parlies eoniraetatUe$f et qne 
quant k la c616bration du mariage, 11 fidt d^mtt 
exfr^ete k tons prdtres tant sftcoliers qne rigiilien 
de eiUbrer auetm mariage qu'entre Imrt erott et 
ardmairee paraieiieme, sans la permission 6crite 
dn cur6 des parties ou de Pfivdqne ; nous avons 
vu de plus que cette loi, loin d'etre incompat- 
ible avec I'ensemble de la legislation anglalse 
lors de la cession du pays, etait an conteaire an 
complet accord avec oe qni prftvalait en Aagle- 
terre k cette 6poque ; nous avons vn enfln qne 
cette loi n'avait pas' M aifectee par la legislation 
subs6quente. Et maintenant lorsqne noos ex- 
aminons les dispositions du Code Civil, nons 
trouvons que les r6dacteurs du Code n'ont pas 
voulu apporter de changement k cette lot, mais 
que tout ce qu'ils ont voulu fiure 9a ete de nous 
donner une r^gle asses large ponr ne pas en 
gdner Papplication. 

II serait done impossible d 'interpreter satne. 
ment cet article 129 du Code Civil qui dit, que 
tons pretres, cures, ministres et autres fonctlon- 
naires autorises k tenir et garder les registres de 
I'Etat Civil, sont competents k ceiebrer les ma- 
riages, sans recourir 4 cette legislation ante- 
rieure que les commissaires ont voolu repro- 
duire sans modification. Or, d'apres cette legis- 
lation anterieure, le fonctionnaire competent k 
ceiebrer le mariage des catholiques, c'est le 
pretre, le cure ; et oelui competent k ceiebrer le 
mariage des protestants, c'est le ministie, et 
celui competent k ceiebrer le mariage des jnift 
c'est le rabbin, etc. Mais il est ImpossiMe de 
dire qne tons oes fonctionnaires ont one juri- 
diction semhlahle, et que le rabbia Jni^ par ex- 
emple, sexait competent k ciiebrer le nuoisge 
de deux catholiques I 
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Uain il y a plus, le Code Inl-iiidme nous donne 
dui8 rarticle 130, la rdgle d'inteiprdtation k 
mivre pour I'application de Taitlcle 129. Bo 
effet la loi defend, .dans Particle 57, k tout fono- 
tionnaire autoris^, da c616brer aocun mariage, 
■ant se fidre reprteenter un certificat de publi- 
catioDs de bans, k moins que ce fonctionnaire 
n'ait fiiit ces publications lui-mdme ou qu'on ne 
lui en produise la dispense. £t Tarticle 130 
^ute, que ces pablications sont iaites par le 
pr^tre, ministre ou autre fonctionnaire, daru 
tigliu d laquMe appMHenmrU le9 parties ! Et si 
lee parties appartiennent k diflf^rentes ^glises, 
ces publications out lieu dan* V€glue de ehacune 
dtt pariiM. Or n'est-il pas evident que cela 
Teut diie, que ces publications doivent dtre 
faites par le prdtre ayant juridiotion spirituelle 
Nil les parties ? Et si ces publications doivent 
£tre ainsi fidtes par le fonctionnaire ayant Juri- 
diction spirituelle, dans Teglise des parties, k 
plus forte raison doit-on dire que le mariage 
doit 6tre C^16br6 dan* eeU§ igliu det partiet et par 
U/oneiioimaire jf ojfont juridictum. 

Or, dans Tesp^ce soumise, je troure deux ca- 
tholiques, dont Tun paroissien de St. Jacques et 
Taatre de Notre-Dame, se pr^sentant, sans pu- 
blications piWables et sans 'dispense, ches un 
ministre protestant n'ayant sur eux aucune Juri* 
diction spiritueUe. Ge ministre est-il pour ces 
deux paities le fonctionnaire competent reconnu 
ptr la loi ? Assortment noo. 

II n'avait aucune autorit6, poor c614brer le 
outfisge en questioo et son acte ne pent ^tre 
consid6r6 que comme abusif et fait en violation 
de la loi. 

Mais on sontient que les parties ayant foumi 
k ce ministre une lietnee de manage, octroy^ 
par on des officiers auxquels le Gk>uvemement 
confle cette cbarge, cette Iteenee I'autorisait 4 
c4Ubror valablement ce mariage, sans s'inqui^ter 
de la religion des parties. Cette pretention n*est 
pas soutenable. La lieenee n'est pas autre cbose 
que r^uivalent pour les protestants de la dis- 
pense pour les catholiques, c'est-4-dire une per- 
mission de Tautoriti qui a droit de dispenser de 
cette formaUte de la publication des bans. Or 
cette autorite pour les catboliques c'est I'Evd- 
qne dioc^sain, ou son grand vicaire, et pour les 
protestants c'eat le Ooovemeur Civil de la Pro- 
▼iooe (C. C. art. 134). La licence du Lieote- 
mmt.6oaT6nie(nr donate k denx catholiqoes 
o'a done aocuie autoiitA et ne -pent produirs 



aocon effot ; et la lot de 1871, n'l^nte rien 4 la 
loi antArieure, ni au Code Civil, mais dtelare 
simplement par quel d^partement du pouvoir 
ex6cutif ces licences seront aooord6es. 

Ooncluons done, sur cette troisl^me qoestlon 
que le seul fonctionnaire competent k c616brer 
le mariage de deux catboliques est le propre 
cur6 des parties, que la lieenee aooord6e par le 
repr6sentant du Oouvemement Civil, u'est d'au- 
cune valeur pour dispenser des publications de 
bans requises pour les catboliques et qu'en con- 
sequence le mariage c6Ubr6 dans resptee, par 
un ministre protestant, et en verto d'une simple 
licence, est^ aux yeux de la loi civile, un ma- 
riage nul et abusivement contracts. 

4. La quatritene ei demidre question en cette 
cause est de savoir : 

Si I'autorite ecclteiastique catholique a juri- 
diction pour prononcer sur la validity d'un tel 
manage? 

Le mariage, chez tons les peuples, a toujours 
Hb distingue des oontnts ordinaires eta tou- 
jours ete regarde comme quelque cbose de divin. 
Ausd la celebration du mariage a-telle partout 
et toujours ete acoompagnee de quelque bene- 
diction ou cer6monie rengieuse. 

Par la loi nouvelle le mariage est devenu plus 
encore ; il a ete eieve k la dignite de eaerement. 

Four les catboliques done, le mariage est non 
seulement un contrat, mais un sacrement. 

Or, contrat de droit divin et sacrement, le 
mariage est evldemment du ressort exclusif de 
Tautorite ecciesiastique. 

Mais comme le mariage toucbe aussi aux plus 
graves interdts de la societe, il est pareillement 
evident que TEtat y est interesse et qu'il lui 
appartient d'en regler leseffets civils. Consi- 
dere done dans ses rapports avec la societe le 
mariage est, k ce point de vue, soumis k Pauto- 
rite civile : « Matrimonium in quantum ordinatur 
" ad honum politieum^ subjacet ardinati&ni legie 
'< eivtitV dit St. Thomas. 

La demande fidte k ce tribunal, dans I'espeoe 
soumise, n'a done attribue, avec raison, au juge 
civil, que la connaissance des e£fets civils de ce 
mariage. La Juridiction de cette Conr est en 
effet parfiutement determinee et exclusivement 
limitee aux matieres civiles, et tout le monde 
admet aujourd'hui que grfice 4 la liberte reli- 
gleuse dont Jouit notre pays, les matieres eocl^ 
siastlques ne sont plus reolamees oomme etant 
de la competence des tiiboMUix dvils. 
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(Test pooiqnoi quant k U Talidit^ mime da 
mAriage, qoant au lien, lea demandenn r»- 
quirirent le renvoi de la canie k I'antorit^ 
eccl68ia8tique, sayoir k rfiy^ne du Dioc^, 
afin qn'il prononce d'abord snr ce qui estde 
son resflorty sauf an tribunal civil kdonner ensuite 
k sa sentence la sanction et l'autorit6 dn pou- 
voir civil. 

S'il n'y avait aucun pr6c6dent pour guider ce 
tribunal en pareille matidre, les principes que 
nous venous d'exposer suffiraient seuls pour 
nous indiquer clairement la route k suivre, mais 
la jurisprudence des divers tribunauz qui oom- 
posent notre bi6rarcbie judiciaire, vient encore 
facillter notre tftohe. 

Ains! en 1848, dans la cause de Lutaier j* 
ArehambauU (11 Jurist p. 63) la Cour du Banc 
de la Reine, prteid^e par les Juges Rolland, 
Day et Smith, a reconnu que la nullity du 
mariage de deux catholiques ne pouvait 6tre 
prononc6 avant qu'un d6cret de Pautorit6 
ecclteiastlque eiit pr6alablement adjug6 sur le 
sacrement. 

£n 1866, dans la cause de VmUaneourt f La- 
/inUaine (II Jurist p. 306) la Cour Sup^Heure 
8i6geant k Trois Rividret (Polette, J.,) a pareille- 
ment d6clar§ que la nullit6 du mariage de deux 
catholiques ne pent Hre prononc^ qu'apr^s 
que le lien religieux on sacramentel a M d6clar6 
nul par Tautorit^ ecclteiastique. 

Bn 1872, dans la cause de Bergevtn ^ Bar- 
reUe (4 Revue Legale p. 160,) la Cour 8ttp6rieure 
k Montrtel (Berthelot, J.,) a d6cid6 dans le 
m^me sens. 

Enfin en 1874, dans Paffaire Ouibordf rap. 
port^e au 20e Jurist p. 228, sous le titre de 
Brawn j* la FcArique de MotUrial, les Lords du 
Conseil priv6 out reconnu qu'en matl^re eocl6s- 
iastique I'Ev^que a toujours autorit6 pour pro- 
noncer Judiciairement et qu'il pent dtre du 
devoir des tribunaux civile en tel cas de res- 
pecter ces sentences et mdme de leur donner 
efiet. Cette opinion est d'un si grand poids 
qu'il importe de citer ici en entier le passage 
qui la contient. Le Conseil Priv6 apprteiant 
les motift invoqute pour justifier le reftis de la 
sepulture eccUsiastique k Ouibordf d'aprte les 
r^les du Bituel, s'exprime comme suit : (page 
243 du Jurist.) 

« To bring him (Quibord) within the 3rd 
« Rule, it would be necessary to show that he 
" was excommunicated by name. That nieh a 



*< MifUenee <^ exeommumeaium migki be pami 
" apaifut a Rowum CatMie in Canadaj and that it 
" might be the duty of the Cnril C<mrU to retpeet 
<* and give effeet to it, their Lordships do not deng. 
« It is no doubt true, as has already been ob- 
*« served, that there are now in Canada lo 
" regular Ecclesiastical Courts such as existed 
" and were recognised by the State when the 
<< province formed part of the dominions of 
« Fiance. It must, however, be remembered that a 
« biihop it alwaye a judex ordinarins, according 
♦* to the canon law ; and, according to the general 
it canon law, may hold a Court and deliver 
M judgment, if he has not appointed an offidsl 
(< to act for him. And it must further be remem- 
" beied that, unless such sentences were recog- 
" nised, there would exist no means of deter- 
<( mining amongst the Roman Catholics of 
*< Canada the many questions touching &ith 
(land discipline which, upon the admitted 
<« canons of their Church, may arise among 
« them." 

11 me semble clair que cette d6clarstion 
couvre entidrement le cas actuel et reconnsit 
d'une mani^re complete la juridiction de 
l'6vdque dans Pesptee soumise. 

En presence de* ces decisions de nos tribo- 
naux, que je vlens de citer, et de cette opinion 
du tribunal le plus ^lev6 de notre hi^rarcbie 
judiciaire, je ne ssurais h6sitor k suivre la juris- 
prudence que je trouve ainsl ^tablie, oontraire- 
ment k la decision isol6e de la Cour Supirieore 
dans la cause de Bum # I^ontaine (4 Revue 
Legale p. 163), qui d'ailleurs ne va pas aussi 
loin que lejugi I'iudique. 

En cons^uenoe avant de prononcer sur Is 
validity de ce mariage je ref^re la pr6sen(e 
cause k Tordinaire du Diocdse pour qu41 pro- 
nonce prtelablement la nullity de ce mariage et 
sa dissolution s'il y a lieu, sauf ^ adjoger 
ensuite par cette cour, quant aux eflfets civile 
de ce mariage. 

D^pens r6servte. 

Bonin # Archambault for the plaintiffs. 

Maelaren # Leet fbr the defendant. 

COURT OF REVIEW. 

iloNTRiAL, January 31, 1882. 

ToEHANci, Raivvillb, J«tt% JJ. 

[From S.C Sherbrooke. 

Flitobbb v. Tei Mutual Fibs Insurahok Go. 

Of THB Oouvths or Stanstiao and Shsbbbood. 
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Fin Inturanee — TUU tif In$ym^^Martgag§e eff^eU 
inff inaurance as j>roprutor — Motion Jor iudg^ 
ment om the verdict. 

The defendant*, after a Jury trial had taken pUtce^ 
numed at dtferent times (I) for a new trials 
(2) in araest t^ judgment, and (3) /or judg- 
ment non obstante veredicto. These motions 
severally failed. The plaintiff then moved for 
judgment on the verdict. Held, that this 
motion will notj under such drcumstanees, be 
granted as of course, but the court will reject 
such motion where the verdict appears to he 
unsustained by the evidence. 

This case was before the Court on the merits 
of a motion granted by the Court at Sherbrooke 
for judgment on the verdict of a jury in favour 
of the plaintiff for $600 and costs. No fewer 
than 29 questions were put to the jiiy, and 
answered by them with more or less precision. 
The action was to recover the amount ol an 
insurance against loss by fire. The defendants 
were incorporated by C. 8. L. C, cap. 68, and 
section 25 required the plaintiff to have the 
title or estate described by him at the time of 
effecting the insurance to the land on which 
any property damaged by fire is situate, in 
order that the insurance might be valid and 
binding, " but if the insured has a less title or 
"estate in such property, or if the same is 
" incumbered otherwise than described as afore- 
" said, the policy shall be void." The preten- 
sion of the Company was that the plaintiff, in 
effecting the insnranee, represented himself to 
be proprietor, whereas he was only mortgage 
creditor for $250. After the verdict^ the Com- 
paoj bad at different times made a motion for 
a new trial, a motion in arrest of judgment, and 
s motion for judgment non obstante veredicto, 
and these motions had severally failed. 

ToBBANCB, J. As I read the evidence and the 
answers of the jury, the defendants have proved 
their plea that the plaintiff was not proprietor 
when he insured as proprietor, and the motion 
for a new trial should have been granted 
if made in time, which it was not The 
Court below has regarded the motion for 
judgment as of course, and therefore granted it, 
condemning the defendant as debtor of plain- 
tiff for $600. Looking at the evidence of 
Tt'cord, I do not agree to condemn the defend* 
ants, but hold that on the evidence of record 
the defandants should- not be condemned. I 



would, therefore, set adde the judgment of 
date 18th May, 1881, and simply say that the 
plaintiff, on the facts of record, should take 
nothing by his motion, leaving him to such 
other recourse as he may be advised. 

Ives, Brown j* Merry for plaintift. 

Brooks, Camirand j* Hurd for defendants. 



Erratum. — On page 23, Ross v. Canada Agri- 
cultural Ins. Co. should read Rou v. Franchhre. 



RECENT DECISIONS AT QUEBEC. 

Simulated Title — Contestation. — In the contes- 
tation of a simulated title absolutely null, it is 
not necessary to ask that it be annulled. There- 
fore, where the defendant's daughter claimed 
certain effects as belonging to her under a judicial 
sale, and the plaintiff contested the opposition, 
alleging that the sale in question was simulated 
and fraudulent, it was held to be unnecessary 
to take conclusions for the cancellation of the 
sale, the Court being of opinion that the sale 
was a sham, and absolutely null. Casault, J., 
observed : " Des conclusions demandant Tannu- 
lation du titre invoque par I'opposant sont n6- 
cessaires quand ce titre a une existence 16gale, 
et quand, sans dtre a'osolument nul, il pent ^tre 
annuls ; mais elles ne le sont pas lorsque le 
titre est frappe d'une nullity absolue ou qu'il 
n'est que simul6, c*est-&-dire sans existence 
reele. On n'annule pas ce qui n'existe pas." — 
Hingston v. Larue, (Court of Review, Quebec), 
7 Q. L. R. 301. 

Opposition by unregistered proprietor. — An op- 
posant. claiming real estate by opposition d fin 
de distraire, under title not registered at the 
time of the seisure. cannot get costs of opposi- 
tion against the plaintiff seising. — Dorval v. 
Bourassa, (Superior Court, Quebec ; opinion by 
Meredith, C. J.), 7 Q. L. R. 303. 

Review^ Deposit. — Si le huitiime jour qui sui^ 
le jugement est feri^, le d6p6t pour revision pent 
dtre isAX le neuvidme jour, et dans ce cas, I'in. 
scription pour revision produite au greffe le 
dixi^me jour est valable. — Hingston v. La/rus. — 
(Court of Review, Quebec ; opinion by Mere- 
dith, C. J.), 7 Q. L. R. 306. 

Prescription qf Thirty Tears^Possession. — A 
defendant who has pleaded the prescription of 
30 years, cannot avail himself of the possession 
of the previous possessor, unless he shows that 
there was some legal connecting link between 
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iiheta,—*Bvtlsr y. L$ji<»r^(SnpenoT Ck>iirt^ Quebec; 
opinion by Meredith, C. J.>, 7 Q. L. R., 307. 

Damoffei — SeUUmsni by one qf two or more per- 
»ofu jointly liabU. — II y a solidarity entre deux 
on plusieun personnes pour les dommagep re- 
sultant d'un d§lit commis conjointement, et le 
r^glement fiUt par Tun lib^re les autres. — (?t- 
roux y. Blait, (Circuit Court, Quebec, opinion by 
Stuart, J.), 7 Q. L. R. 307. 



RECENT U. S, DECISIONS. 

MasUr and SnvatU — Negligence — Servant luing 
dangeroua animal after knowledge qf danger. — In 
an action against a street railway company to 
recoyer damages for injury from the kick of a 
mare owned by the company it appeared that 
plaintiff was a porter in the employ of the 
defendant, and had charge ot the mare in ques- 
tion. He had full knowledge of her habit of 
kicking. Beldj that he could not recover. A 
master does not warrant his servant's safety. 
He however is under an implied contract with 
those whom he employs to adopt and maintain 
suitable instruments and means with which to 
carry on the business in which they are em- 
ployed. This includes an obligation to provide 
a suitable place in which the servant, being 
himself in the exercise of due care, can perform 
his duties safely, or without exposure to dangers 
that do not come within the reasonable scope 
of his employment. Cazger v. Taylor, 10 Gray, 
274; Seavor v. Boston k Maine R. Co., U id. 
466 ; Oilman v. Eastern R. Co., 10 Allen, 233 ; 
Coombs V. New Bedford Cord Co., 102 Mass. 
672. A servant however assumes the risk 
naturally and reasonably incident to his employ- 
ment. He is not bound to risk his safety in 
the service of his master, and may, if he thinks 
fit, decline any service in which he reasonably 
apprehends injury to himself. Hayden v. 
Smithville Manuf. Co., 29 Conn. 548 ; Whart. 
on Neg., § 217. Inasmuch as the relation of 
master and servant cannot imply an obligation 
on the part of the master to take more care of 
the servant than he may reasonably be expected 
to take of himself^ he cannot complain if he is 
injured by exposure after having the opportu- 
nity of becoDung acquainted with the risks of 
his employment and accepts them. Whart. on 
Neg., §§ 214 and 217 ; 1 Addison on Torts, § 
266. No duty was imposed on the company to 
inform him what he so well knew, nor to for- 



bid his grooming the mare. He volimtarily aft> 
snmed the risk, and continued to expose him- 
self to a well-known danger. He cannot now 
cast on his employer a liability for the injury 
which he thereby suffered. It masters not thai 
the master did know the vicious habits of the 
mare. It is the knowledge of Uie servant which 
withholds from him a right of action. Hatkini 
V. N. T. Cent. R. Co., 65 Barb. 129; Fiaiierr. 
Pennsylvania R. Co., 2 Wright, 104. Oreenmd 
Coates StreH Pasaenger Railway Co. v. Bremer 
(Pennsylvania Supreme Court, May 2, 1881.) 



GENERAL NOTES, 

Amatbde liKOiSLATioN.—We wefB lately faTond 
with a tisht of a proof copy of Mr. Corror's propoNd 
'*A«rieultara] Huldincs (Sootland) Billt" and wen 
muoh amuaed thereat The erron and eoeentridtiM 
of Parliamentary draughtsmen have often been ad- 
▼erted to, but we oonceive that nothing similar to the 
following has ever been unearthed from the etone o£ 
forgotten or abortive pieces of legislation. This ii 
what is given in the claase oontaining the definition of 
the term used in the bill as the definition of treepamm: 

** ' Trespassers' means the/awMi of the eonntryi whe- 
ther wild or domestioated, and inclndee mankind.'* 

The piotnre of the sporting farmen fired with indlc* 
nation against trespassers, going out to shoot ** th« 
fawta of the country." is irreeistibly ladiorons : **tAuk 
include* mankind,** is a touch of geoins qnite unap- 
proachable.— Edinburgh LawJoumaU 

A boarder in a New York hotel invited a frieod to 
dine with him. While at dinner the visitor's coat wai 
stolen. An ^tempt was made to hold the hotel pro- 
prietors responsible. The decision of the Ooart w u 
that the mle that makes the landlord of an inii re- 
sponsible for the goods of his guests is a severe oq«. 
and can only be applied when the conventional reU- 
tion of innkeeper and guest exists. It cannot be ei- 
tended so as to protect one who is not a guest, bat t 
mere caller on a gnest, or a transient visitor npon the 
invitation of a guest. 

A young lawyer of the city of Providence telb a 
story abont himself which is good enough to go on re- 
cord. He was trying a *' mm ease " at Bristol ootloof 
ago, when a witness was put on the stand to testis to 
the reputation of the place in question. This witosA 
a stage driver, in answer to a query as to the rspntsr 
tation of the place replied: **A rum shop.*' The 
lawyer inquired, ''You say it has the reputation of be* 
ing a mm shop ? *' ** Yes, sir."'* Whom did yon ever 
hear say it was a mm shop ? *' The witness didn't re- 
collect any one he had heard say so. "What." 
said the lawyer, " you have sworn this place has the 
reputation of being a ram shop, and yet you can't tell 
of any one you ever heard say so ? " The witness was 

stagsered for a moment— in the words of the lawjer. 
" I bad him "—and the lawyer was feeling triam' 
phant, when the witness gathei>Ml himself together and 
quietly remarked, addressing the lawyer : ** Well, too 
have the reputation of being a very smart lawyer, hot 
I never heard any one say so.— iVoetdsMcc Jommd. 
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LEGISLATION AT OTTAWA. 

Mr. Gironard, Q.C., has again introduced his 
Bill concerning marriage with a deceased wife's 
sister. The measure is the same as that which 
passed the Commons last Session, except the 
omission of the portion which referred to the 
widow of the brother. The Bill now introduced 
proposes to repeal all laws prohibiting marriage 
between a man and the sister of his deceased 
wife, but vested rights are not to be interfered 
with. The promoters of the measure antici- 
pate that it will pass both Houses this Session. 
The second reading was carried on division in 
the Commons, Feb. 23, 137 for, and 34 against. 



The Hon. Mr. Blake has moved for a copy of 
the judgment of Mr. Justice Jette in LaranUe 
V. EvaM (5 L. N. 51). As leave to appeal from 
the interlocntoryjudgment in question has been 
granted, and the case is now actually pending 
before the Court of Appeal, it was not easy to 
divine the motive for adopting this mode of ob- 
taining information which might be had in the 
ordinary way. But we see by the Batuard report 
that Mr. Blake simply wishes to have an authen- 
ticated copy for use in the discussion on Mr. 
Girouard's bill. 



Mr. Blake, by another resolution, directs at- 
tention to the expediency, in appeals to the 
Supreme Court of Canada, of accepting the 
printed records in the courts below for the pur- 
pose of the appeal, without requiring the re- 
print of the same matter. Something should 
certainly be done to prevent the useless dupli- 
cation of printed matter. The burdens imposed 
on unsuccessful suitors are heavy enough with- 
out needless additions. A uniform page might 
be prescribed in all the Courts for printed 
tactuma, &c., and it would then be a simple 
matter to bind up what has already been printed 
for the courts below with the factums before 
the Supreme Court or Privy Council. It may 
also be mentioned that the parties sometimes 
go to considerable expense in printing opinions | 



of judges in the courts below, the text of which 
has already appeared in reports of the cases. 



Mr. Landry, with a manifestation of anti- 
quarian spirit not often observed in Canada, 
seems to have wished the Government to accept 
seriously the suggestion thrown out by the 
Governor-General in a holiday speech at Quebec, 
in June, 1880, in which the noble Marquis is 
reported to have said : — " The very usages in 
** the Parliament of Britain survive from the 
" days when they were planted there by our 
<< Norman ancestors. I do not know that it has 
" been observed before in Canada, but it has 
" often occurred to me that in the British Par- 
<< liament we still use the old words used by 
«* your fathers for the sanction of the Sovereign 
" given to bills, of La reyne le veuU, or la reyne 
" remercie sea bon st^eU^ accepte leur bSnSvolenee^ 
<* et ainsi le veult, forms which I should like to 
^* see used at Ottawa, as marking our common 
<< origin, instead of the practice that prevails of 
<' translating into modem French and English." 
The Premier, in reply, pointed out that the form 
suggested would be an innovation, the form now 
adopted having been used in Canada ever since 
it has possessed representative institutions, and 
is sanctioned by the Constitutional Act. 



A bill has been promised in the Speech from 
the Throne, amending the Acts relating to the 
Supreme Court of Canada. Mr. Justice Tasche- 
reau, at a dinner given to him by the Montreal 
Bar on the 11th instant, stated that the Judges 
of the Court had received no intimation of the 
proposed amendments. 



TUB TEMPORALITiSs CASE, 
Constitutional cases have come rather thickly 
of late, and have occupied more space than we 
like to take from the ordinary work of the 
courts. The difficulties which arise under our 
new constitution are so numerous and formid- 
able, however, that we think our readers will 
be glad to have the views of the Imperial Court 
in a convenient form at the earliest moment, 
and we have therefore given up our space this 
week to the decision of the Privy Council in 
the long controverted case of Dobie v. The 
Boardj &c. It will not be forgotten that all the 
decisions of our Provincial Courts on constitu- 
tional questions since Confederation have to be 
read by the light of these judgments. 
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JUDICIAL COMMITTEE OF THE PRIVr 

COUNCIL. 

January 21, 1882. 
Present : 

Lord Blackburn, Lord Watson, Sir Barneh 
Peacock, mr MosTACiiK Smith, Sir Robert 
P. (Jollier, Sir Richard Couch, Sir Arthur 
hobhouse. 

Rev. Robert Dobik y. The Board for the 
Management op the Tbmporalitieh Fund 
ok the Presbyterian Church of Canada in 
connection with the Church of Scotland 
et al. 

Powem of Local l^gislalures — 38 Vict., cap. 64— 
Effect of Joint action of ttpo provincial legisla- 
tures — Majority resolutions. 

The first itep to be taken, wUh a view to test the 
validity of an Act of the Provincial Legislature, 
is to consider whether the subject matter of the 
Act falls within any of the classes of subjects 
enumerated in Sect. 92 of tlie B.X.A. Act. If it 
does not, the Act is qf no validity. If it does, 
the further questions may arise, whether the 
subject of the Act does not also fall within one qf 
the enumerated classes of subjects in Sect. 92, 
and whether the power of the Provincial Legis- 
lature is not thereby overborne. 

The Quebec Act, 38 Vict., cap. 64, is ultra vires and 
invalid, inasmuch as it does not deal directly 
with property and civil rights in Quebec, but 
with the Civil rights of a corporation adminis- 
tering a fund held for the benefit of the ministers 
and members of a church having tts local situa- 
tion in both Provinces, — the proportion of the 
fund and its revenues falling to either Province 
being uncertain and fluctuating. The fact that 
the domicile and principal office q/ the Board 
admiui»lerif^ the fund ivas within the Province 
of Quebec, and that tfiefund itself was also held 
or invested within the Province of Quebec, does 
not affect the question of legislatire power. 

The power qf a provincial legislature to annul a law 
qf the old Province qf Canada is measured by 
its capacity to reconstruct what it has destroyed; 
and as the joint action qf Ontario and Quebec 
could not reconstruct a corporation in and/or 
both Provinces, the joint action of the two legis- 
latures could not repeal the Act of Canada, 22 
Vict., cap. kiio, incorporating the Board/or tlie 
management of the Temporalities Fund. 

The resolutions passed by a majority of the Synod, 
resolving that the fund should m future be ad- 
ministered according to a scheme inconsistent 
with the provisions of the Act incorporating the 
Board for the management of tfie fund, were 
not binding upon the minority, inasmuch as 
tJiey dealt with a matter which the ^Sy nod was 
not competent to determine. 

The appeal is from the judgment of the Court 
of Queen's Bench, Montreal, noted at pp. 244, 
250 of 3 Legal News. See also 4 Legal News, 
p. 258, for argument of counsel before the 
Judicial Committee. 



Lord Watson. — ^The first question Taised in 
this appeal is, whether the Legislature of Uie 
Province of Quebec had power, in the year 1875, 
to modify or repeal the enact menU* of a sifttate 
passed by the Parliament of the ProTioce of 
Canada in the year 1858 (22 Vict., cap. 66), in 
tituled " An Act to incorporate the Board for 
" the management of the Temporalitie« Fund 
♦' of the Presbyterian Church of Canada in con- 
** nection with the Church of Scotland." 

The fund subject to the administration of the 
Board constituted by the Act of 1858 consi^-Ufd 
of a capital sum of £127,448 58. sterling, which 
was paid by the Government of Canada uiider 
the following circumstances. The ministers of 
the Presbyterian Church of Canada, in connec- 
tion with the Church of Scotland, were en- 
titled, by virtue of ceitain Imperial statutes, to 
an endowment or annual subsidy out of the 
revenues derived from colonial lands, termed 
clergy reserves, and from moneys obtained by 
the sale of portions of these lands, supple- 
mented, when necessary, from the exchequer 
of Great Britain. But this connection between 
the Presbyterian Church and the State was at 
length dissolved. In 1853, an Act was passed 
by the British Parliament (16 Vict., cap. 21), 
autliorizing the Legislature of the Province oi 
Canada to dispose of the clergy reserves, and 
investments arising from sales thereof, but re- 
serving to the clergy the annual stipends then 
enjoyed by them, and that during the period of 
their natural lives or incumbencies. In 1855 
the Legislature of CiUiada, in exercise of the 
power thus conferred, enacted that all .union 
between Church and State should cease, and 
that those ministers who were admitted to ofl&ctj 
after the 9th May, 1853, being the date of the 
Act, 16 Vict, cap. 21, should receive no allow- 
ance from the Government. Itjwas, however, 
provided that the rights of ministers entitled, 
at that date, to participate in the State subsidy, 
should be reserved entire, power being given to 
the Governor-General in Council to commute 
the annual stipend payable to each individual 
so entitled for the capital value of such stipend, 
calculated at six per cent, on the probable life 
ot the annuitant. 

All the ministers interested consented to ac- 
cept the statutory terms of commutation, and 
agreed to bring the amounts severally payable 
to them into one common fudd, to be settled for 
behoof cf the Presbyterian Church of Canada in 
connection with the Church of Scotland. In ac- 
cordance with resolutions unanimously adopted 
by the Church in Synod assembled on the 
nth January, 1855, thoy further agreed that 
thti interest of the fund should be devoted, in 
the first instance, to the payment of an annual 
stipend of £112 lOs. to each commutor, and 
that the claim next in order of preference 
should be that of ministers then on the roll, 
who had been admitted since the 9th May, 1853 
The arrangement thus eff"ected was carried out 
by eight Commissioners duly appointed for that 
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purpose, of whom three were ministers and five 
were laymen. They received payment of the 
commntation moneys, to the amount already 
stated ; and in order to provide for the manage- 
ment of the fund thus obtained, the Legisla- 
ture of the Province of Canada, upon the ap- 
plication of the Commissioners, passed the Act 
22 Vict., cap. 66. 

By the first clause of the Act in question, tho 
Commissioners were, along with four additional 
members and their successors, declared to be a 
body politic and corporate, by the name of the 
*< Board for the management of the Tempo- 
** ralities Fund of the Presbyterian Church ot 
<' Canada in connection with tho Church of 
" Scotland ; " and the funds held by them as 
Commissioners were vested in the Board *< in 
<' trust for the said Church,'' subject to the con- 
dition that the annual interest thereof should 
remain chargeable with the stipends and al- 
lowances payable to the parties entitled thereto, 
in terms of the arrangement under which the 
fund was contributed by the commuters. It 
was enacted that, at the first meeting of Synod 
held after the passing of the Act, three Com- 
missioners, one minister and two laymen, 
should retire from the Board, and that seven 
new members, consisting of four ministers and 
three laymen, should be elected by the Synod. 
The Board thus reconstituted was composed of 
8131 ministers and six laymen, and it was pro- 
vided that at each annual meeting of the Synod 
held thereafter two ministers and two laymen 
were to retire by rotation, and that four new 
members, two clerical and two lay, should be 
elected in their stead. It was expressly en- 
acted that al 1 members of the Board should also 
be members of the Presbyterian Church of 
Canada in connection with the Church of Scot- 
land ; and provision was made for filling up 
vacancies occasioned by the death or resigna- 
tion of a member, by his removal from the Pro- 
vince of Canada, or by his leaving the com- 
munion ot the said Church. 

In the year 1874 serious proposals had been 
made for an incorporative union between the 
Presbyterian Church of Canada in connection 
with the Church of Scotland, the Canada 
PresbjTterian Church, the Church of the Mari- 
time Provinces in connection with the Church 
of Scotland, and the Presbyterian Church of the 
Lower Provinces. The old Parliament of the 
Province of Canada had by this time been 
abolished, and its legislative power had been 
distributed between the two provincial Legisla- 
tures of Ontario and Quebec, and the new Par- 
liament of the Dominion of Canada, under the 
prorisions of the « British North America Act, 
1867.-' With the view of fiEu.'ilitating the con- 
templated union of the Churches, an Act of the 
Legislature of Quebec was passed in February, 
1875 (38 Vict, cap. 62), in order to remove any 
obstruction which might arise from the form 
and designation of the several trusts or acts of 
incorporation by which the property of the 



Churches was held and administered. By the 
11th section of that Act it was provided that, 
in the event of union taking place, the members 
then constituting the Board for management of 
the Temporalities Fund, under the Act of 1858, 
should remain in office, and pay over the 
revenue to the persons previously entitled to 
it ; that any revenue not required for that pur- 
pose should pass to and be subject io the dis- 
posal of the united Church ; and that any part 
of the fund remaining after satisfying the claim 
of the last survivor of those entitled should be- 
long to the Supreme Court of the united Church, 
and be applied to the aid of weak congregations. 
It was by the same clause enacted that 
vacancies occurring in the Temporalities Fund 
Board should not be filled up in the manner 
theretofore observed, but should be filled up in 
the manner provided by another Act of the 
Quebec Legislature. 

Thislast^mentioned statute (38 Vict., cap. 64;, 
which received the assent of the Governor- Gene- 
ral in Council upon the same day as the preced- 
ing, was passed with the professed object of 
amending the Act of the Parliament of the Pro- 
vince of Canada, 22 Vict., cap. 66. It was thereby 
enacted that, from the time when the union was 
effected, the annual allowances to which they 
were previously entitled were to be continued 
by the Temporalities Board to ministers and 
probationers then on the roll of the Presbyterian 
Church of Canada in connection with the Church 
of Scotland, and these were to be paid, so far as 
necessary, out of the capital of the fund, and 
that any surplus of revenue or capital, after satis- 
fying these charges, should be at the disposal of 
the united ('hurch. Ministers and probationers 
of the Church, interested in tho temporalities 
fund, who might decline to become parties to 
the union, were, however, to retain all riglitij 
previously competent to them until the same 
lapsed or were extinguiHhed. The constitution 
of the Board of Management was altered by the 
third and eighth clauses of the Act. The third 
clause is in these terms : — « As often as any 
^ vacancy in the Board for the managemt^nt of 
<< the Kaid temporalities fund occurK, by death, 
" resignation or otherwise, the beneficiaries en- 
<' titled to the benefit of the said fund may each 
<< nominate a person, being a miniNter or roem- 
" her of tiie said united Church, or, in the event 
« of there being more than one vacancy, then 
« one person for each vac*ancy, and the remanent 
<< members of the said Board hhall thereupon, 
<( from among the persons so nominated as afon*- 
« said, elect the person or number of persons 
«« necessary to till such vacwucy or vacancicM, 
" selecting the person or persona who may bo 
<• nominated by the largest numl>er of beneti- 
« claries, but, in the event of failure on the part 
" of the beneficiaries to nominate as aforesaid, 
« the remanent members of the Board shall fill 
<< up the vacancy or vacancies from among the 
« ministers or members of the said united 
« Church.'' The eighth clause enacts that the 
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3rd section shall continae in force nntll the 
number of beneficiaries is reduced below fifteen, 
upon which occurrence the Board is to be con- 
tinued by the remanent members filling up 
vacancies from among the ministers or members 
of the united Church. By the 10th section it 
was declared that the Act should come into 
force as soon as a notice was published in the 
Quebec Official OazeUe to the eftect that the 
union had been consummated, and that the ar- 
ticles of union had been signed by the Modera- 
tors of the respective Churches. 

On the 14th day of June, 1875, the Synods of 
the four Churches met at Montreal, and in each 
a resolution was carried in &vour of union. In 
the Synod of the Presbyterian Church of Canada 
in connection with the Church of Scotland it 
was resolved, by a very large majority of its 
members, tiiat the four Churches should be 
united, and form one Assembly, to be known as 
<< The General Assembly of the Presiyterian 
Church in Canada," and Uiat the united Church 
should possess the same authorities, rights, pri- 
vileges and benefits to which the Presbjrterian 
Church in Canada in connection with the Chnrch 
of Scotland was then entitled, excepting such as 
had been reserved by Acts of Parliament. The 
minority, which consisted of the Appellant, the 
Rev. Robert Dobie, and nine other members, 
dissented from the action of the Synod, and pro- 
tested that they, and those who might choose to 
adhere to them, remained and still constituted 
the Pre ibyterian Church of Canada in connection 
with the Church of Scotland. 

On the 15th June, 1875, the majority of the 
Synod of the Presbyterian Church of Canada in 
connection with the Church of Scotland, and 
the Sjnnods of the other uniting Churches, met 
in General Assembly, when the Articles ol Union 
were signed by the Moderators of each of the 
four Churches ; and thereupon one of the Mode- 
rators, with the consent and concurrence of the 
rest, declared the four Churches to be united in 
one Church, represented by that its first General 
Assemoly, to be designated and known as " The 
*< General Asnembly of the Presbyterian Church 
** in Canada." Notice of the union having been 
thus consummated was duly published in the 
Quebec Official OazeUe. 

After publication of the notice, the constitu- 
tion of the Board for managing the temporalities 
fund was altered, and the fund administered, in 
conformity with the provisions of the Quebec 
Act, 38 Vict., cap. 64. In December, 1878, the 
Rev. Robert Dobie, who, with the other mem- 
bers of the protesting minority of 1875, and 
their adherents, maintains that they alone re- 
present and constitute the Presbyterian Church 
of Canada in connection with the Church of 
Scotland, instituted, by petition to the Superior 
Court for Lower Canada, the proceedings in 
which the present appeal has been taken. The 
leading conclusions of the petition are to have 
it adjudged and declared (1) that the Legisla- 
ture of Quebec had no .power to alter the con- 



stitution of the Board or the purposes of tlie 
tnist created by the Canadian Act, 22 Vict., cap. 
66, and consequently that the administration of 
the trust as carried on in terms of the Provincial 
Act of 1675 is illegal ; (2) that the protesting 
minority of the Sjmod of 1875, and its adher- 
ents, are now the Presbyterian Church of Oanada 
in connection with the Church of Scotkmd, and 
that certain ministers of the united Church,who 
were members of the majority, had, by reason 
of the union, forfeited all right to participate in 
the benefits of the temporalities fund ; and, (3) 
to have an injunction against the Board, as then 
constituted, acting in prejudice of the rights of 
the Appellant, and others beneficially interested 
in the statutory trust of 1858. Upon the 31 st 
December, 1878, the Appellant's application 
was heard before Mr. Justice Jett^, who n&ade 
an order for summoning the Respondents, and 
also issued an interim injunction, which the 
learned Judge dissolved, after fully hearing both 
parties, on the 31st December, 1879, and at the 
same time dismissed the Appellant's petition, 
with costs. This decision was, on appeal to the 
Court of Queen's Bench for Lower Canada, 
affirmed, in accordance with the opinions of the 
migority of the Judges. 

The judgments of Mr. Justice Jette in the 
Court of First Instance, and of ChiefJoatice 
Dorion and Mr. Justice Monk in the Court of 
Queen's Bench, are based exclusively upon the 
competency of the Quebec Legislature to pass 
the Act 38 Vict., cap. 64, and the consequent 
validity of that statute. On the other hand, Mr. 
Justice Ramsay and Mr. Justice Tesaier were 
of opinion that the Appellant was entitled to an 
injunction, on the ground that the Act 38 Vict., 
cap. 64, was invalid, and that the majority of 
the Presb3rterian Church of Canada in connection 
with the Church of Scotland had no power to 
communicate any interest in the temporalities 
fund of that Church to the religious bodies with 
whom they had chosen to unite themselves in 
1875. Mr. Justice M<Cord was of opinion, with 
his brethren Ramsay and Tessier, JJ., that the 
Act of the Legislature of Quebec was uUra ptres, 
but he held that the majority of the Presbyterian 
Church ]of Canada in connection withjthe Church 
of Scotland had undoubted power to admit 
into tluit Church, as members of it, the three 
religious bodieK with whom they had entered 
into Union. Consequently the learned Justice, 
though differing in opinion from his brethren 
Dorion, C. J., and Monk, J., agreed with them 
in result. 

Whether the Legislature of Quebec had power 
to pass the Act 38 Vict., cap. 64, is the question 
first requiring consideration, because, if it be 
answered in the affirmative, the case of the 
Appellant entirely fails. The determination of 
that question appears to their Lordships to 
depend upon the construction of certain clauses 
in the British North America Act, 1867. There 
is no room, in the present case, for the applica- 
tion of those general principles of constitutional 
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law, wliich were discussed by some of the 
Judges in the Ck>urt8 below, and which were 
founded on in argument at the bar. There in 
really no practical limit to the authority of a 
supreme legislature except the lack of executive 
power to enforce its enactments. But the 
Legislature of Quebec is not supreme; at all 
events, it can only assert its supremacy within 
those limits which have been assigned to it by 
the Act of 1867. 

The Act of the Parliament of the Province of 
Canada, 22 Vict., cap. 66, was, after the passing 
of the British North America Act. 1867, con- 
tinued in force within the provinces of Ontario 
and Quebec, by virtue of Section 129 of the 
latter statute, which, inter alia, enacts that, 
except as therein otherwise provided, all laws 
in force in Canada at the time of the union 
thereby effected, shall continue in Ontario and 
Quebec as if the union had not been made But 
that enactment is qualified by the provision 
that all such laws, with the exception of those 
enacted by the Parliaments of Great Britain, or 
of the United Kingdom of Great Britain and 
Ireland, shall be subject <<to be repealed, 
('abolished, or altered by the Parliament of 
" Canada, or by the Legislature of the respec- 
•< tive province, according to the authority of 
<' the Parliament or of that Legislature under 
" this Act." The powers, conferred by this 
section upon the Provincial Legislatures of 
Ontario and Quebec, to repeal and alter the 
statutes of the old Parliament of the Province 
of Canada, are made precisely co.extensive 
with the powers of direct legislation with 
which these bodies are invested by the other 
clauses of the Act of 1867. In order, therefore, 
to ascertain how &r the Provincial Legislature 
of Quebec had power to alter and amend the 
Act of 1858, incorporating the Board for the 
management of the Temporalities Fund, it 
becomes necessary to revert to Sections 91 and 
92 oi the British North America Act, which 
enumerate and define the various matters which 
are within the exclusive legislative authority of 
the Parliament of Canada, as well as those in 
relation to which the legislatures of the respec 
tive provinces have the exclusive right of 
making laws. If it could be established that, 
in the absence of all previous legislation on 
the subject, the Legislature of Quebec would 
have been authorized by Section 92 to pass an 
Act in terms identical with the 22 Vic, cap. 66, 
then it would follow that the Act of the 22nd 
Vict, has been validly amended by the 38 Yic, 
cap. 64. On the other hand, if the Legislature 
of Quebec has not derived such power of enact- 
ment from Section 92, the necessary inference 
is that the legislative authority required, in 
terms of Section 129, to sustain its right to 
repeal or alter an old law of the Parliament of 
the Province of Canada, is in this case awant- 
ing, and that the Act 38 Vict, cap. 64, was not 
intra vireM of the Legislature by which it was 
passed. 



The general scheme of the British North 
America Act, 1867, and, in particular, the gene- 
ral scope and effect of sections 91 and 92, have 
been so fully commented upon by this Board in 
the recent cases of "The Citizens Insurance 
" Company v. Parsons," and " The Queen Insu- 
" ranee Company v. Parsons," (1) that it is un- 
necessary to say anything further upon that 
subject. Their Lordships see no reason to 
modify in any respect the principles of law 
upon which they proceeded in deciding these 
cases ; but in determining how far these prin- 
ciples apply to the present case, it is necessary 
to consider to what extent the circumstances of 
each case are identical or similar. 

The case of « The Citizens Insurance Com- 
pany of Canada v. Parsons " comes nearest, in 
its circumstances to the present, as in that case 
the appellant company was incorpomted by, 
and derived all its statutory rights and privil- 
eges from, an Act of the Province of Canada, 
whereas "The Queen Insurance Company " was 
incorporated under the provisions of the British 
Joint Stock Companies Act, 7 and 8 Yict., 
cap. 110. In both cases the validity of an Act 
of the Legislature of Ontario was impeached on 
the ground that its provisions were ultra vires 
of a provincial legislature, and were not bind- 
ing unless enacted by the Parliament of Canada. 
It was contended on behalf of the Citizens In- 
surance Company that the statute complained 
of was invalid in respect that it virtually re- 
pealed certain rights and privileges which they 
enjoyed by virtue of their Act of incorporation. 
That contention was rejected, and the decision 
in that case would be a precedent fatal to the 
contention of the appellant, if the provisions of 
the Ontario Act, -39 Yic, cap. 31, and the 
Quebec Act, 38 Vict., cap. 64, were of the same 
or substantially the same character. But upon 
an examination of these two statutes, it be- 
comes at once apparent that there is a marked 
difference in the character of their respective 
enactments. The Ontario Act merely prescribed 
that certain conditions should attach to every 
policy, entered into or in force, for insuring 
property situate within the province against 
the risk of fire. It dealt with all corporations, 
companies, and individuals alike who might 
choose to insure property in Ontario ; it did not 
interfere with their constitution or statusj but 
required that certain reasonable conditions 
should be held as inserted in every contract 
made by them. The Quebec Act, 38 Vict., 
cap. 64, on the contrary, deals with a single 
statutory trust, and interferes directly with the 
constitution and privileges of a corporation 
created by an Act of the Province of Canada, 
and having its corporate existence and corpo- 
rate rights in the Province of Ontario, as well 
as in the Province of Quebec. The professed 
object of the Act, and the effect of its provisions 
is, not to impose conditions on the dealings of 
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the corporatioa with its funds within the Pro- 
vince of Quebec, but to destroy, in the first 
place, the old corporation, and create a new 
one, and, in the second place, to alter materially 
the class of persons interested in the iunds of 
the corporation. 

According to the principles established by 
the judgment of this Board in the cases already 
referred to, the first step to be taken, with a 
▼iew to test the v ilidity of an Act of the Pro- 
vincial Legislature, is to consider whether the 
subject matter of the Act falls within any of 
the classes of subjects enumerated in sec- 
tion 92. If it does not, then the Act is of 
no validity. If it does, then these further 
questions may arise, viz., *< whether, notwith- 
«< standing that it is so, the subject of 
" the Act does not also fiill within one 
" of the enumerated classes of subjects in 
" Sec. 91, and whether the power of the Pro- 
" vincial Legislature is or is not thereby over- 
'• borne." 

Does then the Act 38 Vict., c. 64, fiill within 
any of the classes enumerated in Sec. 92, and 
thereby assigned to the Provincial Legislatures T 
Their Lordships are of opinion that it does not ; 
and consequently that its enactments are in- 
valid, and that the constitution and duties of 
the Board for managing the Temporalities 
Fund must still be regulated by the Act of 1858. 

It was contended for the Respondents that 
the Quebec Act of 1875 is within one or more 
of these three classes of subjects enumerated in 
Sec. 92, — 

<*(7). The establishment, maintenance, and 
management of hospitals, asylums, 
charities, and eleemosynary insti- 
tutions in and for the province 
other than marine hospitals." 

'< (1 1). The incorporation of companies with 
provincial objects." 

'< (13). Property and civil rights in the Pro- 
vince." 

The most plausible argument for the Respon- 
dent was founded upon the termn of Class (13), 
but it has failed to satisfy their Lordships that 
the statute impeached by the Appellant is a 
law in relation to property and civil rights 
within the Province of Quebec. 

The Quebec Act of 1875 does not, as has 
already been pointed out, deal directly with 
property or contracts affecting property, but 
with the civil rights of a corporation, and of 
individuals, present or future, for whose benefit 
the corporation was created and exists. If 
these rights and interests were capable of 
division according to their local position in 
Ontario and Quebec respectively, the Legislature 
of each province would have power to deal with 
them so fiir as situate within the limits of its 
authority. If, by a single Act of the Dominion 
Parliament, there had been constituted two 
separate corporations for the purpose of working, 
the one a mine within the Province of Upper 



Canada, and the other a mine in the Province 
of Lower Canada, the Legislature of Qneb^c 
would clearly have had au&ority to repeal the 
Act so far as it related to the latter mine and 
the corporation by which it was worked. 

The Quebec Act 38 Vict, cap. 64, c'oes not 
profess to repeal and amend the Act of 1858, 
only in so fiir as its provisions nwy apply to or 
be operative within the Province of Qaebec, 
and its enactments are apparently not framed 
with a view to any such limitation. The reAson 
is obvious, and it is a reason which appears to 
their Lordships to be fatal to the validity of 
the Act. The corporation and the corporate 
trust, the matters to which its provisions relate, 
are in reality not divisible according to the 
limits of provincial authority. In every case 
where an Act applicable to the two Provinces 
of Quebec and Ontario, can now be validly 
repealed by one of them, the result must be to 
leave the Act in full vigour within the other 
province. But, in the present case, the legisla- 
tion of Quebec must necessarily aflTect the 
rights and status of the corporation as previ- 
ously existing in the Province of Ontario, an 
well as the rights and interests of individoal 
corporators in that province. In addition to 
that, the fund administered by the Corporate 
Board, under the Act of 1858, is held in perpe- 
tuity for the benefit of the ministers and 
members of a Church having its local situation 
in both provinces, and the proportion of the 
fund and its revenues falling to either province 
is uncertain and fluctuating, so that it woald be 
impossible for the Legislature of Quebec fo ap- 
propriate a definite share of the corporate funds 
to tiieir own province without trenching on the 
rights of the corporation in Ontario. 

These observations regarding Class (13) 
apply with equal force to the argument of the 
respondents founded on Classes (7; and (11). 
Even assuming that the Temporalities ITnnd 
might be correctly described as a <* i-harity *^ or 
as an ** eleemosynary institution," it is not in 
any sense established, maintained, or managed 
" in or for "the Province of Quebec ; and if the 
Board, incorporated by the Act of 1858, could 
be held to be a <^ company " within the mean- 
ing of Class (11), its objects are certainly not 
provincial. 

The respondents further maintained that the 
Legislature of Quebec had power to pass the 
Act of 1875, in respect of these special circum- 
stances, (1) that the domicile and principal 
ofiice of the Temporalities Board is in the city 
of Montreal ; and (2) that its funds also are held 
or invested within the Province of Quebec. 
These facts are admitted on record by the ap- 
pellant, but they do not affect the question ot 
legislative power. The domicile of the corpo- 
ration is merely forensic, and cannot alter its 
statutory constitution as a Board in and for the 
Provinces of Upper Canada and Lower Canada. 
Neither can the accident of its funds being in- 
vested in Quebec give the Legislature of that 
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province anthoritj to change the constitution 
of a corporation with which it would otherwise 
hare no right to interfere. When funds be- 
longing to a corporation in Ontario are so 
sitoat^ or invested in the Province of Quebec, 
the Legislature of Quebec may impose direct 
taxes upon them for provincial purposes, as 
aathorized by Section 92 (2), or may impose 
conditions upon the transfer or realization of 
tiuch fonds; but that the Quebec Legislature 
shall have power also to confiscate these funds, 
or any part of them, for provincial purposes, is 
a proposition for which no warrant is to be 
found in the Act of 1867. 

Last of all it w<is argued for the respondents 
that, assuming the incompetency of either pro- 
vincial Legislature, acting singly, to interfere 
with the Act of 1858, that statute mighi be 
altered or repealed by their joint and har- 
monious action. The argument is based upon 
fifftct, because, in the year 1874| the Legislature 
of Ontario passed an Act (38 Vict., cap. 75), 
authorizing the union of the four Churches, and 
containing provisions in regard to the Tempo- 
ralities Fund and its Board of Management, 
substantially the same with those of the Quebec 
Act, 38 Vic, cap. 62, already referred to. It is 
difficult to understand how the maxim Juneta 
Juvant is applicable here, seeing that the power 
of the provincial Legislature to destroy a law 
of the old Province of Canada is measured by 
its capacity to reconstruct what it has destroyed. 
If the Legislatures of Ontario and Quebec were 
allowed jointly to abolish the Board of 1858, 
which is one corporation in and for both pro- 
vinces, they could only create in its room two 
corporations, one of which would exi^t in and 
for Ontario and be a foreigner in Quebec, and 
the other of which would be foreign to Ontario 
but a domestic institution in Quebec. Then 
the funds of the Ontario corporation could not 
be legitimately settled upon objects in the 
Province of Quebec, and as little could the 
funds of the Quebec corporation l>e devoted to 
Ontario, whereas the Temporalities fund fallK 
to be applied either in the Province of Quebec 
or in that of Ontario, and that in such amounts 
or proportions as the needs of the Presbyterian 
Church of Canada in connection with the 
Chtirch of Scotland, and of its ministers and 
congregations, may from time to time require. 
The Parliament of Canada is, therefore, the only 
Legislature having power to modify or repeal 
the provisions of the Act of 1858. 

On the assumption that the Legislature of 
Quebec had not power to alter the provisions of 
the Act 22 Vict., cap. 66, the Bespondents still 
maintain that the Appellant cannot prevail in 
the present action, in respect that he has not 
sufficient interest to entitle him to sue, and 
that, even if he has such interest, ho is barred 
from challenging the Act of 1875, by the reso- 
lutions of the majority of the Synod, which are 
said to be binding upon him. 

As regards the first of these objections, it is 



true that the Appellant's right to an annuity 
from the Temporalities Fund is reserved in its 
integrity by the Act which he impugns, and his 
own pecuniary interests are, therefore, not 
affecteid by its provisions. But the Appellant is 
not a mere annuitant, and his right to an 
annual allowance does not constitute his only 
connection with the fund. He is likewise one 
of the commuters, — one of the persons by 
whom the fund was contributed for the purposes 
of tlie A<;t 22 Vict., cap. 66, — and in that 
capacity he has a plain interest, and consequent 
right, to insist that the fund shall be adminis- 
tered in strict accordance with law. 

The second objection is derived from the 
resolutions in fieivour of union carried by the 
majority of the Synod of the Presbyterian 
Church of Canada, in connection with the 
Church of Scotland, upon the 14th June, 1875. 
The Quebec Act 38 Vict., cap. 64, deals with 
the Temporalities Fund in conformity with 
these resolutions ; and it is the contention of 
the Bespondents that the Appellant is bound by 
the resolutions, and cannot, therefore, impeach 
the Statute which gives effect to them. That is 
a startling proposition. If the Legislature of 
Quebec was incompetent to enact the Statute of 
1875, it is not easy to understand how the 
Synod could have power, either directly or in- 
directly, to validate that Act, or to set aside the 
enactments of 22 Vict., cap. 66. The Bespond- 
ents do not, indeed, allege that the Synod was 
possessed of legislative powers, but they assert 
that the majority, by resolving that the fund, 
settled under the Act 22 Vic, cap. 66, should in 
future be administered according to a scheme 
inconsistent with the provisions of that Act, 
bound all its members to acquiesce in that new 
course of administration, and to abstain from 
enforcing the Statute law of the land. It may 
be doubted whether a Court of law would sustain 
such an obligation, even if it were expressly 
undertaken; but it is unnecessary to discuss 
that point, because their Lordships are of 
opinion that the Bespondents have failed to 
establish that the Appellant, as a member of 
the Presbyterian Church in connection with 
the Church of Scotland, undertook any obliga- 
tion to that efi'ect. 

Whether the Appellant is bound, as alleged 
by the Bespondents, is, in this case, a question 
relating exclusively to civil rights, and must, 
therefore, be dealt with as matter of contract 
between him and the Synod or Church of which 
he was admittedly a member at the time when 
the resolutions in fiivour of union were carried. 
In the case of a non-established Presbyterian 
Church, its constitution, or in other words the 
terms of the contract under which its members 
are associated, are rarely embodied in a single 
document, and must, in part at least, be gathered 
from the proceedings and practice of its judica- 
tories. Every person who becomes a member of 
a Church so constituted must be held to have 
satisfied himself in regard to the proceedings 
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and practice of its Courts, and to have agreed to 
submit to the precedents which these establish. 
The respondents were, therefore, justified in re- 
ferring to the minutes of the Synod irom 1831 
to 1875, for the purpose of showing the extent 
of the power vested in majorities by the consti- 
tution of the Church. The minutes, which were 
founded upon by counsel for the respondents, 
afford abundant evidence to the eflect that, in 
all matters which the Synod was competent to 
deal with and determine, the will of the major- 
ity as expressed by their vot^* was binding upon 
every member of the Synod, a proposition 
which the appellant did not dispute. But they 
contain nothing whatever to show that, in 
cases where the administration of Church pro- 
perty was regulated by statute, the Synod ever 
asserted its right to set aside that legal course 
of administration, and to restrain dissentient 
members from challenging any departure 
from it. 

Their Lordships are, therefore, of opinion 
that the appellant is entitled to have it de- 
clared that, notwithstanding the provisions of 
the Quebec Act of 1875, the constitution of the 
Board and the administration of the Tempo- 
ralities Fund are still governed by the Cana- 
dian Act of 1858, and that the respondent 
Board is not duly constituted in terms of that 
Act ; and also to have an injunction restrain- 
ing the respondents from paying away or other- 
wise disposing of either the principal or in- 
come of the fund. 

The appellant, in his application to the 
Court below, asks a declaration to che effect 
that the fund in (]uestion is held by the re- 
spondents, *< in trust, for the benefit of the 
'* Presbyterian Church of (Canada, in connection 
" with the Church of Scotland, and for the 
<' benefit of the ministers and missionaries who 
** retain their connection therewith, and who 
" have not ceaned to be miniHters thereof, and 
" for no other purpose whatever.'' It is ob- 
viously inexpedient to make any declaration of 
that kind. It would be a mere repetition of 
the language of the Act of 1858, by which the 
trust is regulated, and would decide nothing as 
between the parties to the present suit. 

The appellant also seeks to have it declared 
that six reverend gentlemen who, at and prior 
to the union of 1875 were members of the 
Presbyterian Church of Canada in connection 
with the Church of Scotland, have ceased to 
possess that character, and that they have no 
right to the benefits of the Temporalities Fund ; 
and he concludes for an injunction against the 
respondent corporation making any payment to 
them. Their Lordships are of opinion that 
these are matters which cannot be completely 
decided in the present action. Their decision 
depends upon the answer to be given to the 
question, which Church or aggregate of churches 
is now to be considered as being or represent- 
ing the Presbyterian Church of Canada in con- 
nection with the Church of Scotland, within 



the meaning of the Act 23 Vict, cap. 66 ? Bat 
the two Churches which i^>p6ar firom the record 
to have rival claims to that position are not re- 
presen^-ed in this action *, and, of the six zninis- 
ters whose pecuniary interests are assailed by 
the appellant, he has only called one, the Rev. 
Dr. Cook, as a respondent. That question be- 
tween the Churches must be determined some- 
how before a constitutional Board can be 
elected ; and, unless the Dominion Parliament 
intervenes, there will be ample opportunity for 
new and protracted litigation. It cannot be 
determined now, because the appellant has not 
asked any order from the Court in regard to the 
formation of the new Board, and has not made 
the individuals and religious bodies interested 
parties to this cause. 

Substantial success being with the Appellant, 
he must have his costs as against the Respon- 
dents. But their Lordships are of opinion thai 
neither the Respondents' own costs, nor those in 
which they are found liable to the Appellant^ 
ought t^) come out of the Trust Fund, which 
they are holding and administering without 
legal title. The Appellant's costs must there- 
fore be paid by the members of the Respondent 
Corporation as individuals. 

Their Lordships will, accordingly, humbly 
advise Her Majesty that the judgments under 
appeal ought to be reversed, and that the cause 
should be remitted to the Court of Queens 
Bench, Lower Canada, with directions to that 
Court to give effect to the declarations recom- 
mended by this Board, and also to issue in the 
Appellant's favour an injunction and decree for 
costs as directed by this Board. 

//. Davey, ^.C.,and D. Macnuuter, Q.C., for the 
Appellant. 

J. a Benjamin, Q.C.^ and J. L Morris, for the 
Respondents. 



RECENT DECISIONS AT QUEBEC. 
Review — Deposit. — Where several defendants 
have pleaded separately, and the plaintiff in- 
scribes in review on all the contestations, he \^ 
bound to make as many deposits as there ait? 
separate contestations. — Pednaud v. Perron ei al. 
(Court of Review, Meredith, C.J., Casault and 
Caron, JJ.), 7 Q. L. R. 319. [See MeNamee v. 
Jonesf 4 Legal News, p. 102, where the same 
point was similarly decided by the Court ot 
Review, Montreal.] 

Execution — Opposition — Partial payment . — The 
defendant who has made partial payments on 
account of the judgment can file an opposition 
claiming to have the judgment reduced, but has 
no right to demand the total nullity of the 
seizure. — Thibault v. Fontainey (S.C. Opinion 
by Meredith, C J.), 7 Q. L. B. 320. 
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DISTRIBUTION OF JUDICIAL WORK. 
The proportion of the work performed by 
the Judges of the Montreal District to that 
which devolves upon the Judges of all the other 
Districts combined, is a subject frequently 
n-ferred to, and it will be usetul, therefore, to 
have the aid of the official returns in dealing 
with it. We find the returns fur 1881 in the last 
issue of the Official Gazette. In 1881, there were 
1,195 contested cases in the Superior Court, and 
of these 807, or more than one-half, were in the 
District of Montreal. In 1880, there were 1,699 
contested cases, and 939 were in Montreal. In 
IStO there were 2,129 contested cases of which 
1,237 were in Montreal. The total number has 
declined, probably owing to the prosperity of 
the country, but the proportion of cases in 
Montreal to those in the other districts has 
remained about the same. The appealable 
cases in the Circuit Court in the country dis- 
tricts have of course to be taken into account, 
but tbe number of contested appealable cases is 
iDconsiderable, and docs not materially change 
the proportion. In fact it is more than offset by 
the greater number of non-appealable cases in 
the Montreal District. On the Superior Court 
Judges in Montreal, moreover, is imposed 
the work of the Court of Review, and we see 
that in 1881 there were 184 judgments in 
Review ; and in 1880 there were 212. 

It Ik apparent, therefore, that more than one- 
half of the judicial work of the Province con- 
tinues to be centred in Montreal, where it is 
performed by six Judges, with such aid as they 
receive from the Judges of the surrounding 
districts. If we leave out Quebec and St. Francis, 
each Judge in Montreal does about as much 
work as the combined labor of the Judges of all 
the other Districts. 

It is to be regretted that the returns are not 
inade from all the districts on the same prin- 
ciple. It is evident that it is not so, because we 
find that while in Montreal in 1881 there were 
807 contested cases and only 672 judgments in 
such cases, in St. Francis there were 61 con- 
tested cases and 123 judgments. Clearly, in 



the former case only final judgments are 
counted, and hi the latter interlocutory judg- 
ments as well. 

In Gaspe, for which a claim has been 
made to have a special resident Judge, we 
find that the business in the Superior Court has 
been as follows:— In 1877, 1 contested S. C. 
case; 1 in 1878 ; 5 in 1879 ; 6 in 1880 ; 13 in 
1881 ; or 26 cases in five years. 



THE STAMP ACT. 
The business of the country has been relieved 
from a troublesome impost by the abolition of 
the Stamp duties. This tax never yielded a large 
sum, and it was provocative of a peculiarly dis- 
agreeable sort of litigation,be8ides being a source 
of anxiety to many who were not familiar with 
the somewhat cumbrous clauses of the Acts 
regulating the subject. It would, perhaps, have 
been better to have made the announcement of 
the change simultaneously with the repeal of 
the law, because the report of the abolition of 
the tax may mislead some who do not follow 
closely the proceedings of Parliament, and who 
may imagine that there is no need now of 
affixing stamps. The tax, of course, has to be 
paid until the Act is repealed in the ordinary 
way, which will, doubtless, be done imme- 
diately. 



NEW PUBLICATIONS. 
The Index-Reportbr, Edited by Robert R. 
Newell, counsellor-at-law ; Albany, Weed, 
Parsons k Co. 

We acknowledge the receipt of the first 
numlH.T of the Index^ Reporter. This is a project 
which must be of immense advantatre to the 
profession if taithfuUy carried out. It is in- 
tended to be issued once a month, and to give 
a reference more or less full, to every reported 
case decided in England and America during 
the next preceding month. The first issue, 
comprising 36 pages, contains 1,354 references. 
Some such publication seems to be a necessity 
to those who desire to keep up with contempo- 
rary decisions as they appear. 



EXPULSION FROM CLUBS. 

On the 19th February last we offered some 

observations on the subject of expulsion from 

clubs, and came to the conclusion that, while 

clubs or committees claiming to exercise the 
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right of expulsion were irresponsible to law, 
and their decisions were irreversible by it, so 
long as the club or committee had acted In the 
bona fide exercise of its authority, the greatest 
care must be taken by the acting body to a6t in 
all particulars, even the most minute, with bona 
fidtSy in exact accordance with the rules, and to 
give a fair opportunity of defending himself to 
the member whom it was proposed to expel. 
The result of a motion before Vice -Chancellor 
Bacon on the 9th inst., in the case of Foaitr v. 
Harriton^ the final issue of which case was in 
fact decided by the result of the motion, goes 
&r to support the propositions for which we 
contended. The club where the dispute arose 
was a workingmen's club at the West End, and 
the plaintiff was a member of the club, and also 
a member of a Licensed Victuallers' Trade Pro- 
tection Association. The circumstances under 
which the plaintiff was expelled by the club 
committee were as follows : — The committee of 
the club, who held no license for the sale of 
spirituous liquors, were accustomed to sell 
spirits and beer in bottle to members, to be 
either consumed on the premises or taken 
away. The plaintiff, to test the legality 
of this course, and by the instructions of his 
Trade Protection Association, bought a bottle of 
whiskey, and another of beer at the club, and 
took them away with him. He then sent a 
messenger with his member's ticket, with in- 
structions to buy a bottle of beer, but he was 
not served on its being discovered that he was 
not a member. The Trade Protection Associa- 
tion took out a summons in the police court 
against the committee for an infringement of 
the licensing laws ; evidence was given by the 
plaintiff in support, and the committee were 
held guilty and fined. The plaintiff was then 
informed that his conduct would be considered 
by the committee, and they afterwards informed 
him that he had been expelled for breach of the 
club rules. The only rule which was cited on 
the hearing of the motion as having been in- 
fringed, was a rule providing that no visitor 
could pay for any article, and the contention on 
the part of the club was, that the attempt of the 
plaintiff to purchase through the messenger was 
a breach of the rule with respect to visitors. 
The motion made on behalf of the plaintiff was 
for an injunction to restrain the committee 
from interfering with his enjoyment of the club 



property, and the Vice-Cbancellor granted the 
application, holding that no breach of the rules 
had been committed, that every member of a 
club was entitled to enjoy the advantages of a 
club unless guilty of conduct unfitting him to 
remain a member, and that the conmutlee bad 
acted without reasonable excuse or justification. 
The consequences of expulsion fsoTn clubs may 
be very serious \ in any case it involves tbede- 
privation of rights and privileges which the ex- 
pelled member has purchased, and it is a fitting 
exercise of the authority of the court to prevent 
such deprivation when undeserved. The mlee 
of this club seem to have been much less 
stringent than club rules usually are, and to 
have given the committee fiur less an autocracy 
than committees generally expect. This must 
in all probability have been intentional, and if 
other clubs would follow the example, some 
good might be done. As it is, the rules gene- 
rally give such extensive powers that a member 
is helpless when he has the committee against 
him, if there is the slightest pretence for their 
conduct, for an appeal to the club generally i£ 
idle, as to reverse the decision of the committee 
would be to condemn them.— Zow Timt^ (Lon- 
don). 



NOTES OF CASES. 

RUPERIOR COURT. 

Montreal, December 24, 1881. 

Before Rainvillk, J. 

SwBSNET V. Bdchanam ct al. 

Depo%U — Evidence — " In trust." 

Where A intrusted a sum of money to B to be in- 
vested for As benefit^ and B employed the 
money in the purchase <f shares of a certain 
ttoekf which he held in his own name *^ in 
trustj" and subaequently tranxferred these shares 
(with others belonging to himself) to a Bank^ 
as collateral security for a personal debt : held^ 
that A could not claim the thares or the value 
thereqffrom the Bank ; that Bs admission of 
the deposit and qf Az title to the shares did 
not make proof as ayainst a third parly who 
received them in good faith and in ignorance of 
the trust; and the mere fact that the words '' m 
trust " appeared qfier B'm name in the certi^ 
cats qf stock (without any indication or identi- 
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fieaUon <^ the owner) woe not notice to a third 
party {the Bank) that B woe dealing with 
property not hit own, $o as to make the Bank 
liabU, 

PiR Curiam. La demanderesse alldg^e, dans sa 
demande, que dans le mois d'Avril 187l| elle a 
remis h James Rose, Tnn des dSfendeurs, nne 
Bomme de $3,000, afin qae ce dernier souscrive 
ponr et an nom d'elle, demandcresse, des actions 
dans la Compagnie << Boiling Mills," au montant 
des dites $3,000 : Que le dit James Rose agissant 
pour la demanderesse a pay^ la dite somme de 
$3,000 k la dite Compagnie, Tune des d6fen- 
deurs, pour tiois parts, devant Stre possM^es 
par lui en d6pdt ou fid^i commie (in trust) pour 
la demanderesse ; Que le 11 Avril 1871 la dite 
Compagnie (Montreal Rolling Mills) accorda 
un certain £crit ou certificat No. 0008, consta- 
tant que le dit James Rose, in truatj 6tait le pro- 
prietaire de trois parts dans le fonds social de 
la dite Compagnie, de la valeur de $1,000 cha- 
cune, toutes acquitt^es, et que les dites parts 
n'6taient transf^rables que dans les livres de la 
Compagnie. 

Que le dit James Rose d^livra alors le dit 
certificat h la demanderesse, qui en a toujonrs 
et^ le porteur ; que ces trois parts ont 6te con- 
▼erties en 30 parts de $100 chacune. 

Que le 3 Juin 1876 et le 23 Mars 1879, le dit 
James Rose, sans la connaissance ni Pautorisa- 
tionde la demanderesse, a ilI6galement trans- 
ports 2^ W. J. Buchanan, in (ruetj pour la Ban- 
que de Montrtel, les dites 30 parts appartenant 
k la demanderesse ; que le £Eiit que le dit James 
Rose ne possSdait ces parts qu'en fidH commit 
^tait bien connn des defendeurs, et que le dit 
tiansport a £te fiut sans remise du dit certificat. 

La demanderesse all^gue en outre, que le dit 
transport a 6t6 oonsenti pour garantir une dette 
personnelle du dit James Rose alors due par 
lui & la Banque de Montreal. Elle alUgue la 
demande qu'elle a -faite par prot^t du 27 Jan- 
vier 1881, k la dite Banque de lui remettre les 
dites 30 parts, et enfin la yaleur de ces parts, et 
elle condut k ce qu'elle soit dSclar^ propriS- 
tairedes dites trente parts pour lesquelles le 
dit certificat No. 0008 a 6te 6mis, et que les d6- 
fendeurs W. J. Buchanan et la Banque de Mon- 
treal soient condamnSs k Ini en fiure le trans- 
port, et k dSikut, quails soient condamnte k lui 
payer la somme de $3,000, valeur des dites 
parts. 



La Banque de Montreal qui est la seule par- 
tie int^ssde est aussi la seule qui a plaid6. 
Elle admet que le nomm6 James Rose, lui Stant 
endettS en une somme exc^dant $3,000, lui a 
transports 310 parts de la valeur de $100 dans 
la dite Compagnie Montreal Boiling Mills, les- 
quelles parts la dite Banque possSde mainte- 
nant en g^rantie coUatSrale (collateral security) 
pour la dite dette qui est encore entiSrement 
due ; que la dite Banque, par I'entremise du dit 
W. J. Buchanan, a agi ISgalement \ que le dit 
James Rose a agi dans la transaction comme si 
les dites parts Staient sa propriStS, et elle nie 
tous les autres faits. 

Sur la contestation ainsi liSe les parties ont 
procSdS k la preuve. 

Deux questions se prSsentent en cause, I'une 
de foit, I'autre de droit 

lua question de fait elle-mdme se subdivise : 

lo. La demanderesse a-t^Ile Stabli ISgale- 
ment qu'elle avait deposS en avril 1871 une 
somme de $3,000 entre les mains de James 
Rose? 

2o. Si oui, James Rose, avec ces $3,000, a-t-il 
acquis les trois (30) actions en question ? 

3o. Les a-t-il transportSes k la Banque de 
Montreal 7 

Si les faits tels qu'allSguSs par la demande- 
resse, quant k la remise de cette somme de 
$3,000 k James Rose, sont vrais, ils constituent 
un dSp6t, contrat civil, dont la preuve ne pent 
se faire que suivant les regies tracSes par Part. 
1233 de notre Code Civil. La preuve ne pent 
done s'en faire que par Scrit ou par le serment 
de la partie. 

James Rose, interrogS comme temoin, admet 
avoir re<;u de la demanderesse, en avril 1871 
une somme de $3,000, et il ajoute qu'il a investi 
cette somme dans la Compagnie Montreal Rol- 
ling Mills. II est prouve que James Rose n'a 
jamais eu dans le fonds social de la dite Com- 
pagnie plus de $31,000 de parts toutes payees ; il 
est prouve que toutes ces parts ont 6te transpor- 
tSes k la Banque de Montreal. Les trois parts 
(30 aujourd'hui) en question, sont done com- 
prises dans les parts transportSes, c'est ce qu'6- 
tablit M. McMaster, le secretaire de la Compa- 
gnie Montreal Rolling Mills. 

Yis-^-vis le dSfendeur James Rose, il est done 
Stabli que la demanderesse lui a confiS en avril 
1871 la somme de $3,000 ; qu'avec cette somme 
il a acquis trois parts dans le fonds social de la 
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Compagnie Montreal Rolling Mills, et que ces 
trois partfl font partie d'un lot de 310 parU que 
le dit James Rose a tranRportees h la^Banque 
de Montrtel, partie, saroir, 250 parts le 3 jnin 
1876, et la balance, 60 pai-ts, le 13 mars 1879. 

Mais cette preuve est-elle legale h I'egard des 
tiers, k regard de la Banque de Montreal, ces- 
sionnaire ? Remarquons d'abord qii'il n'y a 
auciine preuve de fraude. La transaction telle 
que relatee par M. Buchanan, le gerant de la 
Banque de Montreal, est bien simple : James 
Rose se pr^sente pour obtenir une avance de 
$25,000 sur ses billets endorses par Howley ou 
sur les billets de Howley endoss^s par lui, et 
il offre en gtirantie $25,000 de parts payees dans 
la Compagnie Rolling Mills. L'offre est 
accept^e et la transaction ex6cutee. 

D'apres le plaidoyer on pourrait croire que 
lors du transport de ces actions h la Banque de 
Montreal par Rose, ce dernier lui etait endett6 
en une somme excedant $30,000. Mais la 
preuve constate que les avances n'ont 6te faites 
que sur la foi de ce transport, et si une certaine 
partie des deniers ont et6 avances avant que le 
transport eut bt6 accepts, c'est qu'alors M. Rose 
jouissait d'an credit considerable. Dans tons 
les cas, ainsi que j'interprdte la preuve et la 
transaction, je suis d'opinion que le trans|K)rt 
de ces actions n'a ^t^ fait que pour garantir une 
dette alors contractee et non une dette alors 
4chne. £n d'autres termes, James Rose a eu 
valeur en faisant ces transports. Et si toutefois 
le transport du 3 juin 1876 a ete fait apr^s I'a- 
vance des deniers, celui du 13 mars 1879 a 6te 
fait longtemps apres, et comme Ton ne pent pas 
dire si les trois (30) parts que la demanderesse 
reclame ont ete transport^es la premiere ou la 
seconde fois, on reste avec le res ul tat que ces 
parts ont ete transport^es pour garantir des 
avances futures. 

La demandei-esse a abandon ne sa pretention 
que 1h Banque de Montreal connaissait I'exis- 
tence du certificat en question ou qu'elle eut un 
int^ret quelconquo dans ces parts, et M. 
Buchanan jure que M. Rose a transige comme 
si ces parts eussent 6te reellement sa propriete. 

Avec cet etat de choses, la preuve du fidei- 
commis est-elle valable vis-i-vis de la Banque 
de Montr^l 7 

Je crois que non. Le dep6t d'une chose fon- 
gible telle qu'uue somme d'argent, m^me avec 
instructions que le d^positaire Temploie k cer- 



taines fins, rend le depositaire proprieiaiTe. (Et 
dans la pr^sente cause il n'est pas prouve dans 
quel but le depOt a ete (ait ; d'aprte ce que je 
comprends M. Rose devait investir an meilleor 
de son jugement.) 

Telle est Topinion de Troplong : 

" Dans le commerce on tient meme poor 
" r^gle g^nerale que, quand on depoee de lar- 
« gent compte et non cachete dans un sac, la 
« propriety passe au depositaire." " Dominium 
'« enim pecunia* numeratae deposits sem(>er 
« transit in depositarium." Ce sont lea paroles 
de Scaccia. 

Troplong, Depot, No. 115. 

II est bien vrai que James Rose paraSt avoir 
fait emploi de cette somme d^poaee, mais seu- 
lement apr^s Tavoir m£16e k ses deniers ou pla- 
tOt k ceux de la society Morland, Watson & Cie. 
dont il faisait partie. Mmb ii I'egard des tiers, 
le seul feit d'ajouter qu'une personne agit in 
trust, ou est proprietaire in truttj en fid^i commit, 
est-il suffisant pour creer un fidei commis an 
benefice de la personne que le fid6i commisaairc 
voudra designer ? Car pour que la demanderesj^e 
r^ussisse, il faut que la Cour s'en rapporte au ser- 
ment de M. Rose, et s'il lui plaSt dlndiqner une 
autre personne que la demanderesse dans le 
cas ou ces parts seraient r^lamtes par deox 
personnes, il faudrait en passer par son serment. 
Je ne crois pas que cette position soit legale. 

On ne m'a cite qu'une seule cause dans la- 
quelle on ait decide une question semblable i 
celle qui se pr^sente en cette instance. 8'il en 
existait d'autres, je n*ai pas de doute que les 
avocats qui m'ont soumis la cause, avec la repn- 
tation bien connue, les auiaient trouvecs, et 
j'en ai vainement cherche moi-m^me, soit dans 
les rapports Anglais ou Amencains : et dansle 
droit fran(;ais, k cause probablement de la diffe- 
rence dans la mani^re de transiger, je n*ai rien 
trouve qui puisse m'eclairer sur la question. 

La cause que Ton m'a citce est celle de Skav 
k Spencej rapportee au vol. 100, Mass. Rep. 
p. 382. A la page 389 je trouve enonce, dans 
les remarques du Juge Foster, le principe sni- 
vant : "A trust as to personalty or choses in 
« action need not be expressed in writing, bot 
» may be established by parol." Ce principe 
est inadmissible dans notre droit, et il est ele- 
mentaire que sous les lois qui nous r^gissent, 
on ne pent pas prouver un d^p6t ou fidei com- 
mis par temoins si le montant exchde $50. 
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Je ne puis done adopter ropinioQ que Pon a 
maintenue dans cette cause dans laquelle on a 
decide que le mot *^in trustj' utait un avis suffisant 
aux tiers pour leur indiquer qu'ils traitaient 
avec un non propri^taire. 

Je ne vois done aucune preuve de la propriete 
de la demanderesse ; et je ne Yois rien dans le 
fait que James Rose a cru devoir mettre les 
mots in trust apr^s sou nom, je ne vois rien qui 
lui enldve sa propriete vis-i-vis les tiers. Autre- 
ment il suffirait u un debiteur d'apposer ces mots 
cabal istiques '* in trust " pour se mettre ii Tabri 
de ses creanciers, etson HermentsufBraitensuite 
pour attribuer sa propriete t^ qui bon lui sem- 
blerait. 

En lisant Mor^e k Grant, pp. 42 et 49, on 
Banking, j'ai trouve une cause de Rodenham ^ 
Hoskinsy mpportee au vol. 13 Eng. Law k Equity 
Bep. p. 222. En referant ii eette cause je trouve 
qu'elle diff&re materiellement de la cause qui 
m'est soumise ; en eflfet, il s'agissait de deux 
depots faits h. une banque, Tun personnellement 
et I'autre en fid6i commis. Mais le dep6t en 
fidfei commis etait fiut avec le nom de la sue- 
cemon k laquelle appartenaient les deniers d6- 
po8€«. Et dans la transaction la banque con- 
uaissait le propriStaire, et il y avait consequem- 
ment fraude. (Voir Morse, p. 49.) 

Hais dans la cause actuelle James Rose a 
transige avec les parts en question com me si 
elles eonent ete sa propri6t6, et c'est ainsi que 
le gernnt de la Banque de Montreal a consid6r6 
la transaction. La demanderesse doit s'en 
prendre & elle-m^me d'avoir choisi un deposi- 
taire infid^le. 

Action d6boutee avec depens. 

Kerr, Carter ^ McQibborij for plaintiff. 

iS. Bethune, Q.C., Counsel. 

Ritchie j- ROehie^ for the defendants. 

SUPERIOR COURT. 

MoNTRBAL, Feb. 20, 1882. 

Before Torsanck, J. 

CoNVERflK V. Converse. 

Cowmimity — Matrimonial domicile in foreign 
country — Change of domicile. 

CommunUy does not exiet between contorts married 
out of Lower Canada and whose matrimonial 
domicile was in the Slate of New York where 
the law of community qf property is not in force. 

The dreumstanees qf this eau do not establish that 
the d^endawSs domicile was changed to Lower 
Canada either before or at the time of his 
mamiage. 



The plaintiff alleged a community of pro- 
perty to have existed between his father and 
mother, married in 1827, and claimed in conse- 
quence community rights as heir at law of his 
deceased mother and of his deceased sisters. 
The community was denied by his fieither, the 
defendant. 

Per Curiam. The question to decide was 
where the domicile of the defendant animo and 
Jacto was when he married in 1827. This is 
purely a question of evidence. The defendant 
came here as a single man in 1825, according to 
the evidence of witnesses, in order to look after 
the Interests of his uncle, who was a resident of 
the State of New York, and had a claim against 
parties in business in Montreal. These parties 
had got into pecuniary embarrassments. The 
defendant at the time was domiciled in the 
State of New York, and a resident and native of 
the United Htates, and came here for a tempo- 
rary purpose. He married a lady belonging to 
Troy, N.Y., in 1827, and brought her herefrom 
Troy, the place of the marriage, and continted 
to live here till 1834, when he returned to the 
State of New York and remained there till 
1839. Then he returned to Montreal, and made 
this city his permanent abode. 

It is impossible for me to ^ay on the evidence 
put before me that the defendant, when he mar- 
ried,had the intention ofsettlinginLowerCanada. 
The plaintiff, in order to succeed, must prove a 
domicile of his father in 1827 in Lower Canada, 
or a change of domicile thither from his original 
domicile at that date, being the date of his 
marriage. The elementary rules on this matter 
are in C.C. 80, 81, and there is no difficulty in 
applying them here : — 80. Change of domicile 
is effected by actual residence in another place, 
coupled with the intention of the person to 
make it the seat of his principal establishment. 
81. The proof of such intention results from 
the declarations of the person and from the 
circumstances of the case. I see no such 
declarations in or before 1827. The testimony 
of Mr. T. S. Brown and others speaking of that 
date is plain. As to the law of community 
claimed by plaintiff, it is proved to have had 
no existence in the State of New York, the 
laws of which State governed the matrimonial 
rights of the father and mother of the plaintiff. 
It is worth remarking that plaintiff has allowed 
over twenty years, since his majority, to elapse 



to 



rn 



THE LEGAL NEWS. 



before preferring the claim under condderation. 
As to the prospectus prepared in 1875, and 
alleging that the cordage fiictoiy was established 
over 50 years before that date by the defendant^ 
I cannot regard it as giving any assistance in 
deciding the present question. The conclusion 
of the Court is to maintain the third plea or 
peremptory exception of the defendant and 
dismiss the action. 

D. K Bonne for Plaintiff. 

Douirt j* Joaepk for Defendant. 



SUPERIOR COURT. 

MoNTBKAL, Feb. 25, 1882. 

Brfwt Rainyillk, J. 

HuGHis et al. y. Riks. 

Swband and Wife — LiabUity qf husband for ex- 
penaea incurred for w^iz atq>port. 

Jffeldf thai although the huaband is responsible for 
the maintenance qf his wife, yet (f she be re- 
moved against his wish from the place where 
he has made provision for her, he ee€ues to be 
liable for disbursements made on her account, 
or for the cost qf her maintenance, 

Peb Curiam. The plaintiffs, Hughes Brothers 
of Toronto, sue for the recovery of $771.29, 
moneys advanced and goods furnished to the 
defendant's wife, who is the sister of the plain- 
tiffs. It appears that in December, 1876, Mrs. 
Rees was suffering from mental derangement, 
and by the advice of the physicians was placed 
in Longue Pointe Asylum, where she remained 
for four or five months. Her brothers, who are 
the plaintiffs in this suit^ were under the im- 
pression that travel and change would aid in 
the restoration of her fiu:ulties, and wished 
to remove her irom the Asylum. To this the 
husband would not consent, and when the 
Messrs. Hughes actually took her away, he 
notified them that he would not consider him- 
self responsible for any debt contracted by his 
wife, or for any money advanced to her. The 
plaintiffiB travelled in Europe with Mrs. Rees 
and now claim to be reimbursed the expenses 
incurred in her behalf. The Court does not 
think that the demand can be entertained. 
The husband is responsible for the support of 
his wife, but in this case he had made provision 
for her, and she left the Asylum against his 
will. That being the case, there is no obliga- 
tion resting on him to pay for her sup^rt or 



travelling expenses after his wisfaea had been 
disregarded. The action is therefore dismissed 
with costs. 

The judgment is as follows : — 

<< La cour, etc .... 

*< Attendu que les demandeurs r6clament dn 
d6fendeur la somme de $771.29, conrs actoel 
pour marchandises vendues ct deniers avances 
k rSpouse commune en biens du defendeor. 
Dame Anna Maria Hughes ; 

^ Attendu que les demandeurs all^guent qne 
la dite femme du d^fendeur est leur soeni; 
qu'elle vit s^par6e de son man, et que ce der- 
nier refuse de la reoevoir et de subvcnir k ses 
besoins ; 

« Attendu que le d^fendeur plaide qu*en De- 
cembre 1876, son Spouse souffrant d'un deran- 
gement mental, il Pa plac^e, sur Pavis des 
mddecins, dans I'asile de Saint Jean de Dieo, ^ 
U Longue Pointe ; qu'il a pourvu h, ses besoins, 
que, centre son gr6 et sa volonte les demandeurs 
ont enlev6 sa dite 6pouse du dit asile, et qa'il 
les a alors notifies qull ne serait responaable 
d'aucune dette contracts par sa femme, et 
d'aucune avance d'argent qtfon pourrait Ini 
faire; 

*i Consid^rant que bien qu'en r^le g^neialtf 
le mari soft oblig^ de pourvoir k la subsistUKe 
et k Tentretien de sa femme, cette r^le ne s'^k 
plique pas lorsque la femme laisse le domicile 
conjugal centre le gr* et la volonte de son 
mari ; 

« Consid^rant que le d6fendeur, k raison de 
son autorit6 maritale, avait droit, dans les cir- 
Constances pr6sentes, de placer son Spouse dans 
le dit asile, et de I'y maintenir aussi longtemps 
qu'il le jugerait oonvenable ; 

<« Consid&rant qu'il est prouv* que les dcmin- 
deurs ont enlev6 Pdpouse du d6fendenr dn dit 
asile, et ce centre la volenti et malgre la de- 
fense du dit d6fendeur ; 

« Consid^nint que la preuve des deniers all^ 
gu6s avoir 6t6 foumis par les demandeurs ^ 1* 
dite 6pouBe du d6fendeur est ill6gale, en aatant 
que la dite preuve n'a et6 faiie que par t^ 
moins ; 

« Consid^rant que les d6penses fidtes par 
r^pouse du defendeur ont hih en grande partie 
cau86es par des voyages sur le continent euro- 
p6en ; que les demandeurs n'6taient pas jnsti- 
flables de faire £aire ces dfipenses sans le cod- 
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sentement dii d^fendeur, et que ce dernier ne 
peut pas, en loi, en £ire tenu responsable ; 

u Mantient Pezception du d6fendeur, et d6- 
boute les demandeurs de leur action, avec d6- 
penSy" etc. 

KerTf CarUr ^ MeOibbon, for plaintiffs. 

W. W. Roberttouy tor defendant. 



SUPEBIOE COURT. 

MoNTBSAL, Feb. 25y 1882. 

Before RAiNViLLE, J. 

MoBRisoN Y. Thb Richelieu k Ovtario 
Nayigatiom Co. 

Carrier-~'Lost baggie, 

Wkert a permm in the employmetU of the carrier 
osntmeM the ekarge of baggage delivered on 
board of a veeeel, the carrier is tiable for such 
baggage^ though the person who received the 
baggage was there merely during the temporary 
absence of the officer whose duly it was to 
receive baggage. 
Per Curiam. The plaintiff claims tbe valne 
of a Talise and of the effects and wearing ap- 
parel contained therein. 

It appears that on the 6th May, 1881, she 
delivered to the employees of the Company on 
the << Bohemian," a steamer of the defend- 
ant's Une, the valise in question (the value 
of the valise and contents being estimated 
at 1138.97), to be taken to Lancaster, Ont. 
The valise disappeared and could not be found. 
Tbe Company deny the receipt of the valise, 
but it is proved that the valise was carried on 
board, and delivered to an employee who was 
then in charge. The Company was bound to 
keep a person to receive baggage, and the man 
who took charge of the plaintiff's valise must 
be held their agent. The value of the effects 
is proved, and there is judgment, therefore, in 
tavor of the plaintiff for $1 38 . 97. 
The judgment of the Court is as follows : 
<* Attendu que la d^fenderesse fut affaires et 
commerce pour le transport des marchandises 
et des passagers d'un endroit & I'autre dans la 
Puissance du Canada ; 

^ Attendu que la demanderesse allegue que 
le ou vers le 6 do Mai 1881, elle a remis et 
lirre k la dite compagnie d^fenderesse et & ses 
agents et serviteurs k bord du « Bohemian," 
Tun des bateaux k vapenr de la dite compagnici 
one malle et son contenu consistant en diff6- 



rents effets et habillements d'une valeur totale 
de $138.97, pour €tre transports sans d61ai par 
la (il^fenderesse au port de Lancaster, dans la 
province d'Ontario, et pour y dtre remis et livr6 k 
la demanderesse, moyennant une certaine retri- 
bution duement pay^e k la dite compagnie lors 
de la livraison k elle faite de la dite malle et 
des dits effets ; 

*< Attendu que la demanderesse all^ue que 
la defenderesse a ainsi re<;n la dite malle et son 
contenu, et s'est engag6e k les transporter au dit 
lieu de Lancaster pour les y remettre k la dite 
demanderesse, mais qu'elle a manqu6 k son en- 
gagement et k son devoir, et n'a pas transporte 
au dit lieu de Lancaster ni remis k la demande- 
resse la dite malle et son contenu, et les a per- 
dus soit k Montreal, soit k Lancaster, ou dans 
le trajet entre ces deux endroits ; 

^ Attendu que la demanderesse allegue que 
la defenderesse lui a par li^ cause des dommages 
pour la dite somme de $138.97, et reclame cette 
Bomme par la pr^sente action ; 

<< Attendu que la defenderesse a nie les fiaits 
allegues par la demanderesse, sauf le £ait que 
cette dernl^re ^tait passag^re k bord du dit ba- 
teau, et qn'elle nie sp^cialement que la dite 
malle lui ait 6td remise et qu'elle Tait perdue *, 

^ Consid^rant qu'il est prouv6 que la deman- 
deresse a fait porter la dite oialle k bord du dit 
bateau, au jour susdit, vers huit henres de Pa- 
vant-midi ; que la dite malle a et6 alors remise 
k un homme employe k bord du dit bateau ; 

^ Gonsiddiant qu'il appert que cet homme 
paraissait alors dtre le seul employ6 en chaige 
du bateau, et qu'il are<;u la dite malle k bord en 
disant que tout etait bien ; 

" Consid^rant que la compagnie defenderesse 
etait obligee de tenir un employe pour recevoir 
le bagage qui serait apporte k bord, et que 
Thomme k qui la dite malle a 6t6 remise devait 
^tre consider^ comme propose k cet office; 

<< Considerant qu'il est prouve que la valeur 
de la dite malle et de son contenu est en r6alit6 
de $138.97; 

" Considerant que la defenderesse est respon- 
sable de la perte de la dite malle et doit en 
payer la valeur et celle des effets y contenus ; 

" Condamne la defenderesse k payer k la de- 
manderesse la dite somme de $198.97 avec in- 
terdt," etc. 

Cruiekshank j- Cruiekshank for the plaintiff. 
Oirouard f Co,, for defendants. 
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RECENT DECISIONS AT QUEBEC. 

Regittraiion — Surety. — Le cr6ancier qui n'a pas, 
apr^s le dep6t den plans et livreB do renvoi, 
renouvelo renregistremont du I'bypoth^ue <;on- 
Bentie par le debiteur, et qui perd par lit wm 
recours contre ce dernier, le perd aussi contre 
la caution qui s'est obligee par I'acte creant 
Tbypoth^ue. — Vezina v. Bernier^ (Superior 
Court, Opinion by Casault, J.) 7 Q.L.R. 310. 

ExeeiUion '^Venditioni expcnuu. — The Sheriffs 
return to a fieri facias declared <' that he was 
unable to proceed to the sale, in consequence of 
the want of bidders, and by the order to stop, 
at the request of the plaintiff." Thereupon the 
plaintiff moved for a writ of Venditioni ezponcu 
which was granted, subject, however, to the 
condition that the notice of sale under the writ 
so to issue should be for four mouths, in the 
same manner as upon the fieri facias taken. 
Heldj that the writ so issued was not a venditioni 

exponas within the moaning of C.C. P. 664. 

Vidal V. Denurs (Superior Court, Opinion by 
Meredith, C. J.,) 7 Q.L.R. 313. 

Prescription of ten years. — L'acquereur d'un 
immeuble qui invoque contre un creancier 
hypothecaire la prescription de dix ans (C.C. 
2251 ) doit pronver et etablir une possession 
utile et de bonne foi de cet immeuble pendant 
dix ans. — Mitchell v. Champayncy ( Cour de Revi- 
sion, Meredith, C. J., Stuart and Caron, JJ.) 
7 Q. L, R. 315. 

Jurisdiction — Circuit Court — Contestation of de- 
claration ofgarniskee — Costs. — Lii Cour de Circuit 
n'a pas juridiction pour prononcersur le merite 
d'une contestation de declaration de tiers-saisi 
qui est une demande en revocation pour cause de 
fraude du transport d'une dette de $ 1 1 50. La partie 
qui a inscrit en revision n'a pas droit aux frais, 
si elle n'a pas invoque cette objection, et dans ce 
caschaque partie doit payer les vXau^.—LapoinU 
V. BelangeTy (Cour de Revision, Meredith, C, J., 
Stuart and Casault, JJ., M. le juge Casault a dit : 
" Le demandeur ne pouvait poursuivre I'annu- 
lation du transport que devant la Cour Sup6- 
rieure. Mais la ndcessite de son recours ii un 
autre tribunal ne le laissait pas, comme il le 
pr6tend, sans remdde ; car il pouvait, ii la Cour 
de Circuit, demander ddlai pour con tester la 
declaration du tiers-saisi ju8qu'»\ ce que la Cour 
Superieure eut prononco sur la demande en re- 
vocation.") 7 Q. L. R. 316. 



Quebec Ucenae Act of 1878, Sect. 196 — Prose- 
cution — Justice <if the Peace. — Un juge de Paix 
nomm6 en vertu de I'acte 33 Vict. ch. 12, peut 
signer seul une Bommation sous la clause 1 96 de 
I'acte des Licenses de 1878, et il n'est pas tenii 
d'ajouter ii sa signature d'autre qualite qae celle 
de J. P. — Corporation {La) de St. Raymond v. 
Savaryj ( Sessions de la Paix, Chaavean, J^.P.) 
7 Q. L. R. 318. 



SUPREME COURT OF CANADA. 

Sale en bloc. — Deficiency. — Warranty. — By a 
deed, executed for the purpose of making good 
a deficiency of 50 square miles of limits, which 
respondents had previously sold to appellants, 
together with a saw-mill, the right of using a 
road to the mill, four acres of land, and all 
right and title obtained from the Crown to 256 
square miles of limits, en blocj for a sum of 
$20,000, the respondents ceded and transferred, 
with warranty against all troubles generally 
whatsoever, to the appellant, two other limits 
containing 50 sc^uare miles. In the description 
of the limits given in the deed, the following 
words were to be found: — "Not to interfere 
with limits granted or to be renewed in virtue 
of. regulations.*' The limits were, in 1867, 
found in fact to interfere with anterior grants. 

IlelJf (Henry and Gwynne, JJ., dissenting), 
reversing the judgment of the Court of Queen's 
Bench, in Appeal, at Montreal (see 3 Legal 
News, 350), that the respondents having gnar- 
anted the appellants against all troubles what, 
soever, the latter were entitled, pursuant t^) 
Art. 1518 C.C, to recover the value of the 
limits from which they had been evicted, 
proportionally upon the whole price, and 
damages to be estimated according to the 
increased value of said limits at the time of 
eviction, and also to recover, pursuant to Art. 
1515 C.(\, for all improvements; but as the 
evidence as to proportionate value and dam- 
ages was not satisfactory, it was orden;d 
that the record should be sent back to the 
Court of first instance, and that upon a report 
to be made by experts to that Court on the 

value of the said limits proportionally upon 
tue whole price, and on the increased value of 
the same at the time of eviction, the case lie 
proceeded with as to law and justice might 
appertain. — Dupuy et al. v. Ducondu. 

S. Bethune, Q.C, and N. W. Irenhotme, for 
appellants. 

PaynuelOf Q.C.j and McConviUe, for respondents. 
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THE TEMPORALITIES FUND CASE. 

We have now before us the full text of the 
opinion of the Judicial Committee of the Privy 
Council in the case of Dohie j* The Temporalis 
ties. It is very elaborate, and it declares that 
the appellant must hare his costs against the 
respondent, as he has had "substantial suc- 
cess." Such << costs are directed to be paid by 
the members of the respondent's corporation as 
individuals." 

The substantial success consists in this : — 
That the Act of the Quebec Legislature is 
declared to be beyond the powers of that 
Legislatare ; that the Board formed under that 
Act is illegally constituted; that Mr. Doble 
bad an interest to seek the injunction ; and 
that the injunction is maintained. 

The judgment declines to declare that the 
funds are held by the respondents <<in trust, 
for the benefit of the Presbyterian Church of 
Canada in connection with the Church of 
Scotland, and for the benefit of the ministers 
and missionaries who retain their connection 
therewith, and who have not ceased to be 
ministers thereof, and for no other purpose 
whateyer." The reasons for not making this 
declaration are succinctly given. Their Lord- 
ships say : — " It is obviously inexpedient to 
make any declaration of that kind. It would 
be a mere repetition of the language of the 
Act of 1868, by which the trust is regulated, 
and would decide nothing as between the par. 
ties to the present suit." 

The judgment also declines to declare that 
the clergymen who had joined the new associa- 
tion, but who, previous to 1875, were members 
of the Presbyterian Church in connection with 
the Church of Scotland, had lost all interest in 
the fund, as they were not, save one, in the 
record. And they add : — ^^ It cannot be deter, 
mined now, because the appellant has not 
asked any order from the Court in regard to 
the formation of the new Board, and has not 
made the individuals and religious bodies in- 
terested parties to this cause." 

Incidentally, the opinion deals with matters 



which have occupied the attention of onr 
Courts, more or less, and generally in the 
sense that has prevailed here. They seem to 
hold : that a corporation of a local nature, 
created by the Legislature of the old Province 
of Canada, might be destroyed by a local Act 
of either Ontario or Quebec, so as to make it 
no longer a corporation in the Province where 
such Act is passed, but that tht) measure of the 
power of destruction was the power of creation. 
They say : — " The powers conferred by this 
section upon the Provincial Legislatures of 
Ontario and Quebec, to repeal and alter the 
statutes of the old Parliament of the Province 
ot Canada, are made precisely co-extensive 
with the powers of direct legislation with 
which these bodies are invested by the other 
clauses of the Act of 1867." They held that 
even where the subject is to be dealt with by 
the Dominion Legislature, it may still be 
affected by local legislation. 

They held that the property of a Dominion 
created corporation could be taxed by the local 
Legislatare where its property was situated. 
They say : — " When the funds belonging to a 
corporation in Ontario are so situated or in- 
vested in the Province of Quebec, the Legisla- 
ture of Quel>ec may impose direct taxes upon 
them for provincial purposes, as authorized by 
section 92 (2), or may impose conditions upon 
the transfer or realization of such funds," kc. 
And so the- Court of Queen's Bench held in the 
caMe of The Grand Trunk Railway Co. j* The 
Corporation of the Town of Levia^ (at Quebec, 
7th March, 1879.) This opinion, taken along 
with the decisions in the Ontario insurance 
cases, reduces the case of Anger $ j* The Queen 
Ins. Co. to its narrowest limits ; namely, that 
the Act did not establish a license. Or, as it 
was said, it was a Stamp Act and not a License 
Act; and the decision that the local Act of 
Quebec, 39 Vic, cap. 7, was ^tUra vires, seems 
to be over-ruled. 

It is to be observed that their Lordships 
distinguish between taxation and confiscation. 
They add this proviso : — ** But that the Quebec 
Legislature shall have power also to confiscate 
these funds, or any part of them, for provincial 
purposes, is a proposition for which no warrant 
is to be found in the Act of 1867." In other 
words, the taxation must be either by way of 
license or be direct. B. 
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THE SEAMEN'S ACT. 

A very interesting cose under The Seamen's 
Act, 1873, Clarke ^ Ckauveau et al.^ was decided 
at Quebec on the 8th of last month. Clarke, 
the appellant, was convicted in his absence of 
an ofifence supposed to be under the statute, by 
the Judge of Sessions of Quebec. The com- 
plaint did not pursue the provisions of the act 
in many essentiitls. The appellant applied 
for a writ of prohibition on both grounds, 1st, 
that he had no jurisdiction, 2nd, that if the 
statute gave him jorisdiction, it was a special 
power that was conferred, and that he had not 
followed the act. The Court of Appeals con- 
firmed the judgment, namely, Tessier, Cross 
and Baby, JJ.; the Chief Justice and Ramsay, J., 
dissented. We regret that we are unable to 
give a complete report of the case, but as the 
Minister of Justice has introduced a bill on the 
subject, we hasten to publish Mr. Justice 
Ramsay's opinion, which criticizes the law 
severely, and points out its dangers. 

Ramsat, J. After what has fallen from the 
Chief Justice, it is not perhaps necessary for me 
to say anything ; but the case is one of so great 
public importance, as affecting the liberty of the 
subject, the statutory provision before us is so 
dangerous and exceptional that it appears to me 
to be a duty to draw attention to it, so that the 
Legislature may not unwittingly leave such a 
monument of barbarism longer on the statute 
book. Section 86 of <<The Seamen's Act of 
1873 *' is in the following words : 

«< 86. No person (other than any owner, agent 
of owner, or consignee of the ship or cargo, or 
any person in the employment of either of them, 
or any officer or person in Her Majesty's service 
or employment, harbor master, deputy harbor 
master, health officer, custom house officer, 
pilot, shipping master or deputy shipping 
master,) shall go and be on board of any 
merchant ship arriving or about to arrive from 
sea at the place of her destination before or 
previous to her actual arrival in dock, or at the 
quay or place of her discharge, or while she re- 
mains in port, without the permission and con- 
sent of the master or person in charge of such 
ship ; and if any person (other than aforesaid) 
goes on board any such ship before or previous 
to her actual arrival in dock, or at the quay or 
place of her discharge, or while she remains in 
port, without the permission and consent of 



the master or person in charge of such ship, be 
shall, for every offence, be sabject to imprieon- 
ment in the penitentiary for any period not less 
than two years nor more than three yean, it 
such person be unarmed at the time of com- 
mitting the offence ; or five years, if such per- 
son be armed with or carries about his penon 
any pistol, gun or other firearm, or offensive 
weapon at the time of committing the offence ; 
and for the better securing the person of such 
offender, the master or person in charge of the 
ship may take any person so offending, as afore- 
said, into custody and deliver him up forthwith 
to any constable or peace officer, to be by him 
taken before any Judge of a County Court or 
any Stipendiary Magistrate, Police Magistrate 
or Judge of the Sessions of the Peace, to be 
dealt with according to th^ provisions of this 
Act." 

In short,, if any one, save any one of the 
persons enumerated, goes on board a merchant 
ship before it arrives or when it is lying in port, 
without the consent of the master or person in 
charge of such ship, he shall " for every offence" 
be subject to imprisonment in the penitentiary 
for any period not less than two years nor more 
than three years, or five years if such person be 
armed. So if a merchant's clerk goes on board 
the wrong vessel by mistake, he may, and if the 
law is •ne which should be executed, he ought 
to be sent to the penitentiary for two years, and 
if, by chance, he had a pistol in his pockety for 
five years. Criminal intent to give character to 
the innocent act was far beyond the ken of the 
modem Draco to whom we owe this law. 

If such a law had been decreed in Russia, 
there would have been a shriek of indignation 
at its barbarity. That it passed through both 
Houses of Parliament unobserved, and, at all 
events, unconsidered, is more than likely. It is 
one of the inconveniences of printing that it 
permits and encourages the reproduction of 
rubbish to such an extent, that it is almost as 
hard to discover what one desires to see, as it is 
to find the proverbial needle in the bundle of 
straw. The author of this section, however, 
deserves some share of the immortality which 
belongs to those reckless legislators who are 
willing to destroy the liberties of the people for 
the gratification of a whim. Providentially, 
his execution is as faulty as his conception is 
dangerous. I do not allude to the general 
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absence of precision, denoting total ignorance of 
the mechanics of law-making, which this section 
exhibits, or to its grammatical construction. I 
refer to the last words of the section which 
declare that << the person so offending is to be 
taken before anj judge of a county court or any 
stipendary magistrate, police magistrate, or 
jndge of the sessions of the peace, to, be dealt 
vith acecrding to the j^rovieioru of this act." Now, 
we are invited to declare that these words oust 
trial by jury, and place the liberty of any person 
accidentally going on board the wrong ship at 
the mercy of two justices of the peace, or of a 
Btipendaiy magistrate. It is not contended that 
these words are those ordinarily used for con 
Yeying jurisdiction ; but, if I understand the 
respondent's pretention, it is a88umed,that some 
of the dispositions oi the act are of a character 
so contniy to the general spirit of criminal 
legislation, and to the institutions of this coun- 
try, that we must be more readily disposed to 
admit it to be the intention of the legislature 
to create a new jurisdiction, than if the law 
were of a usual character. 

Such a doctrine appears to me to be intoler- 
able. A monstrous law, which, in its eagerness 
to reach the guilty, confounds innocence and 
guilt, has no spirit^ and its operation must be 
confined to the narrowest interpretation of its 
words. 

In the present case it is agreed that Section 
87 gives almost a similar jurisdiction to the 
same magistrates as those mentioned in Section 
66, and therefore we should infer, it was the in- 
tention of the legislature to give the jurisdic- 
tion in prosecutions under Section 86. I think 
the inference is directly the other way. One 
form of words being used in one section and 
another in the other, the rule of interpretation 
is that it was intended to convey different ideas. 
I therefore say that the words " to be dealt with 
according to the provisions of this act '' are to 
be made coherent by supposing that the duty 
of the magistrates is to commit for trial as in 
the case of any misdemeanour. 

Our attention was drawn to a case of Trimble 
i OuUen, It is a very meagre report. It does 
not pretend to give the words of any of the 
judges, and I am inclined to think any of the 
three learned judges who sat in that case would 
be unwilling to have it supposed that a juris- 
diction of a totally novel kind could be given 



<< impliedly." What they probably said was 
that although not given in the usual and techni- 
cal manner, the intention of the legislature 
to give it was sufficiently expressed in words 
though in a careless and slovenly manner. 

The peculiar qualities of the legislator who 
drew this clause seem to have passed to those 
who have attempted to put it in force. The 
case before us in no respect follows the Act : 
(1) There is no negative averment that the 
appellant did not belong to the very limited 
privileged class who may go on board without 
the permission of the captain or person in 
charge of the ship ; (2) it is not alleged that 
the person in charge did not give permission ; 
(3) it is not stated that the ship was a mer- 
chant ship ; (4) the accused was not brought 
before the magistrate. There was, then, neither 
jurisdiction over the person or over the subject 
matter. The magistrate might have as well 
passed sentence on the President of the United 
States. 

These objections seem technical and unsub- 
stantial to those who only arrive at conclusions 
from local views of convenience. As Richard- 
son says, in one of his novels, " the doctrine 
iS: nothing without the example." But if the 
use ot this foolish law is persisted in, there 
will be a great scandal some day. Instead 
of a known crimp, some perfectly innocent 
person will be arrested, of sufficient import- 
ance to render it dangerous to adopt the view 
about to be sanctioned, and then, I venture to 
predict, the precedent we are about to create 
will be swept away without hesitation. 

Wise legislators sometimes pass stringent 
laws to check extraordinary abuses ; they never 
confound innocence and guilt. The wisest 
pass reasonable laws, and endeavor to have 
them fiiithfully executed. In criminal repres- 
sion, certainty is more effectual than severity. 



THE STAMP DUTIESs 

After our last issue had gone to press, a bill 
to repeal the duty on promissory notes, drafts 
and bills of exchange, was passed through both 
Houses of Parliament, and received the Royal 
Assent March 3. It contains but one section, 
which reads as follows :— 

"1. No duty shall be payable on any promis- 
sory note, draft or bill of exchange, made, 
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drawn or accepted in Canada after the fourth 
day of March, in the present year, 1882, and 
from and after the said day the Act passed 
in the forty-second year of Her Majesty's reign, 
and intituled : "^n Act to amend and eontolidate 
the law8 tespeeiing duties imposed on promissory 
notes and biUs qf ezchange^^^ shall be repealed : 
Provided always, that all Acts or enactments 
repealed by the said Act shall remain repealed, 
and that all things lawfully done, and all rights 
acquired under the said Act or any Act repealed 
by it, shall remain valid, and all penalties in- 
curred under them or any of them, may be 
enforced and recovered, and all proceedings 
commenced under them, or any of them may 
be continued and completed, as if this Act had 
not been passed : and provided also, that all 
unused stamps lawfully issued under the said 
Acts or any of them for the payment of any 
duty hereby repealed, shall after the said day 
and until the thirtieth day of June, one thou- 
sand eight hundred and eighty-two, be received 
at their face value in payment of any money 
payable to Her Majesty for the public uses of 
Canada, or in exchange for postage stamps of 
like face value." 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

Montreal, Jan. 19, 1882. 

DoBiON, C. J., Ramsay, Tessisb, Cbosb, Baby, J J. 

Bain (plif. below). Appellant, and The City op 
Montreal (deft, below). Respondent. 

37 Vict. (Que.)i c 61, s. 192 — Assessment for foot" 
paths — Principle qf Assessment. 

The action was to recover an amount paid to 
the City of Montreal for assessments under 
assessment rolls made by the City Surveyor for 
the cost of flagstone footpaths in Dorchester 
and St. Catherine streets. 

These footpaths were made by the city under 
sect. 192 of the city charter (37 Vict. c. 51) 
jv^hich is as follows : — 

" 192. It shall be lawful for the council of 
the said city to order, by resolution, the con* 
struction of flagstone or asphalt sidewalks, 6t 
street grading in the said city, and to defray the 
cost of the said works or improvements out of 
the city funds, or to assess the cost thereof, in 



whole or in part, as the said coaocil may, in 
their discretion, deem proper, upon the pro- 
prietors or usufructuaries of the real estate 
situate on each side of such streets, public 
places or squares, in proportion to the fronttge 
of the said real estate respectively ; and in the 
latter case it shall be the doty of the city sur- 
veyor to apportion and assess, in a book to be 
kept by him for that purpose, the cost of the 
said works or improvements, or such part 
thereof as the said council may have determined 
should be borne by the said proprietors or 
usufructuaries, upon the said real estate, ac- 
cording to the frontage thereof as aforesaid? 
and the said assessment, when so made and 
apportioned, shall be due and recoverable, the 
same as all other taxes and assessments, before 
the recorder's court." 

Under this section a resolution was adopted 
by the Road Committee, that a flagstone foot- 
path be laid in certain streets, and that the cost 
be borne one-half by the Corporation and the 
other half by the proprietors of the real estate 
situate on each side of such streets, by means 
of a special assessment to be levied in proporti«)a 
to frontage of their properties respectively. 

The council adopted the report of the Bosd 
and Finance Committees, embodying this reso- 
lution. 

The appellant paid the assessment under 
protest, and then brought the present action tc 
test its validity. 

The grounds upon which the assessment rolls 
in question are contested are stated in the de- 
claration as follows : 

That it is on the sole strength of the resola- 
tion of the city council adopting the above 
reports of the said road and finance committees 
of the city council, that the city surveyor has 
proceeded to introduce in the said streets a new 
sidewalk, removing the one formerly existing, 
which was in a good state of preservation, and 
in many parts thereof of durable and permanent 
materials, and using the materials thereof with- 
out accounting for the same and making anj 
allowance for the same. And the said plaintiff 
alleges that at the time the said city caused the 
sidewalk to be constructed in front of her said 
properties, the said plaintiff had good, service- 
able and permanent sidewalks in front of her 
said properties. 

And the said plaintiff further alleges that the 
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6aid resolution as given above is altogether 
indefinite, and snch as could only lead to the 
most arbitrary proceedings on the part of the 
official chaiged with the duty of carrying out 
the same. That while it orders the laying of a 
fla^ono footpath in Dorchester and St. Cathe- 
rine streets, it does not determine the kind of 
stone, the width of sidewalk or the quality of 
work. 

That in the absence of a provision of statute 
allowing the system to be introduced gradually, 
the council could not force the proprietors in 
said streets to pay the cost of one half of the 
new sidewalks, while the proprietors in other 
streets are wholly provided with sidewalks out 
of the city funds without any contribution on 
their part. 

That moreover the said assessment has been 
based on an illegal principle, inasmuch as more 
has been charged plaintiff than the said side- 
walk has cost in proportion to the frontage of 
plaintiff's said properties, the plaintiff being 
called upon to pay her proportion of the cost of 
the sidewalk throughout the whole of said Dor- 
chester and St. Catherine streets, instead of the 
cost of the sidewalk actoally laid in front of the 
plaintiff's properties. 

The plea of the city was a general one and 
amounted to this, that all the proceedings in 
the matter of this tax were regular and legal, 
and that the plaintiff by paying voluntarily has 
acquiesced. 

The action was dismissed by the Superior 
Court, Montreal, Papineau, J., the judgment 
being as follows : 

u Consid^rant que la demanderesse n'a pas 
prouve tons les allegues de sa declaration ne- 
cessaires au soutien de sa demande enti^re ; 

<* Consid^rant qu'une grande partie de la 
prenve oiale est irr6guli^re en ce qu'on y a plu- 
t^t etabli I'opinion des tdmoins, que les foits 
qui auraient pu justifier leur opinion ou mani^re 
de voir ; 

« Considerant sp^ialement que la demande- 
resse n'a pas pTOuv6 qu'elle eut devant ses pro- 
pri^t^s aux dates mentionn^s dans sa declara- 
tion, aucnn trottoir de mat6riaux durables et 
permanents, et jk ses propres frais, mais qu'il est 
etabli an contraire quMl n*y avait en front de 
ses dites propri6tes que des trottoirs fiuts de 
bois et payes par la corporation defenderesse, k 



mSme les fonds pr^leves sur tons les contribua- 
bles de la ville en g6ucral ; 

" Considerant qu'il n'est pas prouve que de- 
puis I'adoption de la resolution en question dans 
cette cause, il ait ete £Etit dans la ville de Mont- 
real, des trottoirs permanents sans que le codt 
en ait ete roparti moitie sur les proprietes des 
contribuables riveraios en proportion de I'eten- 
due du front de leurs proprietes, et moitie sur 
les fonds communs de la corporation de la cite, 
comme dans le cas dont se plaint la demande- 
resse, et qu'il est prouve au contraire qu'il a ete 
pourvu de la mdme maniere au paiemcnt de 
touB les trottoirs dits permanents, et que le coAt 
d'aucun de ceux-ci n'a ete mis k la charge du 
seul fond commun de la corporation : 

<* Considerant en Mi que si d un c6te la reso- 
lution dont se plain t la demanderesse est trop 
vague en ce qu'elle ne determine ni la largeur 
des dalles de pierre pour faire les trottoirs y 
mentionnes, ni le coiit de ces trottoirs ni la 
qualite de I'ouvrage, de I'autre cdte la demande- 
resse ne se plaint pas que les dits trottoirs aient 
ete faits d'une largeur disproportionnee k la lar- 
geur ou k I'importance des rues ou ils ont etc 
faits, ni qu'ils aient coflte trop cher, ni qu'ils 
Boient d'une qualite inferieure, ni qu'ils soient 
d'une qualite superieure k ce qu'ils auraient dd 
etre, ni que la demanderesse ait souffert aucune 
injustice attribuable k ce de&ut particulier de 
precision dans la dite resolution ; 

" Considerant qu'il n'est pas prouve et qu'il 
n'est pas mdme aliegue par la demanderesse 
que durant les travaux ni en aucun temps, 
avant la demande du paiement des dits travaux, 
en vertu des dits rdles, la demanderesse ni un 
seul autre contribuable se soit plaint que les dits 
trottoirs ou les materiaux dont ils ont ete faits 
fussent de qualite inferieure ou trop dispendieuse, 
ou n'eiissent pas nne largeur convenable et 
appropriee aux rues ou ils ont ete faits ; 

» Considemnt en droit qu'il n'y a pas lieu de 
prononcer la nullite d'un precede lorsqu'il n'en 
est pas resulte d'injustice ou grief k la partie se 
plaignant de tel proc6de ; 

" Considemnt qu'il n'est pas etabli que la de- 
manderesse ait ete appeiee k payer double taxe 
en ce que des materiaux de trottoirs j>our les- 
quels elle aurait eu k payer une proportion plus 
forte que celle des contribuables en general de 
la cite, auraient ensuite ete enleves et employes 
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& &i re oil rSparer des trottoin ftAta h. mSme les 
deniers du fond commun de la cit6 ; 

<< Considdrant qae la demanderesse n'a pas 
etabli qa'en n'^tant charg6e que de la moiti6 du 
coilt des trottoin faits but le front de chacune 
de 868 piopridtes, la somme d'argent qu'elle au- 
rait eu & payer, eftt 6t6 moina forte qu'en r^par- 
tissant la moitie du co<it entier de tous lea trot- 
toirs faits dans une me sur les immeubles bor- 
dant cette rue, en proportion de I'^tendue du 
front de cbacun de ces immeubles comme on 
I'a fait par les r61es dont elle se plaint ; 

" Oonsiddrant d^ailleurs qu'aux termes de la 
loi (37 Vict., chap. 61, sect. 192), Tinspecteur 
de la cit6 de Montr^ ne pouvait pas charger 
aux propri^taires ou usufruitiers des immeubles 
situes sur les rues en question, la moiti^ de ce 
que ie trottoir avait actuellement cotit6 sur 
chacun de ces immeubles en particnlier, mais 
qu'il devait cotiser pour la moiti^ du prix entier 
des dits trottoirs, les dits immeubles snivant 
I'etendue de leur front ; 

« Consid^rant qu'aux termes du dit acte et 
sp^ialement des sections 114 et 192, le conseil 
de ville n'^tait pas express^ment tenu d'intro- 
duire le nouveau syst^me de trottoirs dits per- 
manerUa dans toutes les rues de la yille en mdme 
temps, et qu'il y a raison de croire que le oon- 
stiil a sulvi I'intention du 16gislateur en n'intro- 
duisant ce nouveau systdme que graduelle- 
ment; 

" Consid^rant que si d*un c6t6 les contribua- 
bles ayant des immeubles sur les dites rues, 
flont appel6s les premiers h payer pour ces trot- 
toirs qui sont prouv^s dtre une amelioration, 
sans 6tre cependant d6charg6s des taxes qu'ils 
paient en commun avec tous les autres citoyens, 
ils ont aussi avant ces derniers Payantage de 
jouir plus particuliirement de ram61ioration 
effectiiee devant leurs propri6t6s pendant que 
les autres ont encore k soufifrir les inoonySnients 
do I'ancien regime ; 

" ConBid6rant que la demanderesse n'a pas 
demand6 par ses conclusions la nullity de la r^ 
solution et des rdles de cotlsatlon en question, 
mais qu'elle conclut seiilement au rembourse- 
ment des sommes de deniers qu'elle a payees en 
plusieurs yersements k plusieurs mois d'inter- 
valle en yertu des dits rdles ; 

^* Consid^rant que ces paiements ainsi effec- 
tu6s sans protestation sont une reconnaissance 
de la yaliditd des rdles k I'encontre desquels la 



demanderesse n'a aI16gu6 ancune cause de nnl> 
Iit6 reelle et actuelle ; 

" Considdrant cependant que la defenderesK 
n'ayait pas le droit de rk;lamer Pint^rdt au taux 
de dix, mais seulement de six pour cent snr leg 
arrSragcs de la dite cotisation, et que la deman- 
deresse a ainsi payd pour int^r^t, une somme dt 
$30.36 qu'elle ne deyait pas pour int^r^t ; 

<' La cour maintient la dite action de la de- 
manderesse pour la dite somme de $30.36| et 
condamne en cons^uence la dite defenderesse 
k payer tk la demanderesse la dite somme de 
$30.36, cours actuel avec int^rdt, etc., et deboute 
la demanderesse de sa demande pour le surpIuR 
ayec d6pens," etc. 

Ramsay, J. The statute in question confers 
a special power on the Corporation of the City 
of Montreal to substitute permanent footpath^ 
of other materials than wood, instead of the 
wooden foothpaths usually made. The qaeatioo 
is whether the respondent has acted within the 
scope of the power thus conferred. It is ssid 
that the Corporation had no power to make the 
new footpath partially, but was obliged to 
make permanent footpaths all oyer the town 
simultaneously; that the resolution was not 
sufficiently explicit, and that the directions of 
the Road Committee to supplement the reso- 
lution, not being sanctioned by a resolation of 
the Corporation, were yalueless. 

The former of these objections is based on s 
g^eyance which is more theoretical than real. 
It is contended that if the permanent foot, 
paths are to be made oyer a portion of the town, 
and if the proprietors are to pay a proportion 
of the cost of the new footpaths, they will be 
twice taxed for their own stone footpath, in 
proportion to their frontage, and for the wooden 
troUoir$ of others. This is true as fiir as it goes, 
but it is impossible for the Court to arrive at 
the conclusion, that, because of this minute in- 
equality, the Legislature meant to impose a 
condition which, if possible, would ruin either 
the Corporation or the proprietors, or both. Bat 
were it otherwise it would hardly entitle 
appellant to succeed. She seeks to recover 
back money she has paid for this improyement, 
and in which, consequently, she has acquiesced. 
If she were to gain her suit, she would retain 
the advantages of an exceptional improyement, 
for which she ought to pay, for nothing. 

The complaint that the resolution is not snf- 
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ficientlj precise is tolerably vagne. There is 
no end to the detail conceivable. Something 
ma8t always remain for execution, which no 
precision could cover, and I don't think that 
the resolution in question leaves any doubt as to 
what the Corporation required to be done. The 
objection seems to be that one width of flag- 
stones was to be laid down in Catharine street 
and another width in Dorchester street. Of 
which order does the appellant complain ? If 
it wag too narrow in one street, her action was 
to have the flagging made wider, at a greater 
cost ; if too wide in the other, her action was 
for a reduction. Her action is based on no 
consideration of the kind. There was still 
another grievance^-the assessment was illegal. 
Proprietors who had permanent pavements 
were called upon to pay for the new pavements. 
Of this appellant cannot complain, for the foot- 
paths before her property were all of wood. I 
am of opinion to confirm. 

Judgment confirmed. 

Barnard, Beauchamp ^ Creighion for the Ap- 
pellant. 

^ i^oyi Q'C^ for the Respondent. 



SUPERIOR COURT. 

Montreal, Feb. 25, 1882. 

Before Tobrakce, J. 

Stevens v. Pisk. 

Divorce obtained by wife in foreign country — Right 
of wife to an account. 

The parties were married in the State of New Tork, 
without antenuptial contract, and their matri- 
monial domieUe woe in that State. Subte^ 
quently the hueband changed his domicile to 
the Province of Quebec. The wife afterwards 
obtained a divorce in the Supreme Court of 
the State of New York, on the ground qf the 
adultery of the husband. Ileld^ that the decree 
of the Supreme Court of New Fork, wan oper^ 
alive to dissolve the marriage, notwithstand- 
ing the fact thai the domicile of the husband 
wu at the time in the Province of Quebec ; 
and that the divorced wife was entitled to ask an 
account from her husband <f his adminisfraiion 
^ her property. 

The plaintifTs case was that on May 7th, 1871, 
tbe plaintiff and defendant, both being domi- 
ciled in New York, were duly married in that 



city without ante-nupUal contract. Before and 
at the time of the marriage the plaintiff had a 
fortune in her own right amounting to over 
$220,000, and by the law of the State of New 
Yoris applicable to this case she retained the 
separate ownership and entire control of this 
fortune after her marriage. Very soon after 
her union with the defendant the plaintiff en- 
trusted to him the management of her fortune 
and put in his possession all biT money, valu- 
able securities and property of evt-ry kind. 
During several years tie defendant had posses- 
sion of this fortune and administered it, making 
occasional payments to plaintiff on account of 
the revenues. In 1876 the plaintiff, dishatisfied 
with defendant's management of her fortune, 
demanded the return of all her property with an 
account of his administration. Thereupon the 
defendant handed back to plaintiff a very small 
portion of her valuable securities in the shape of 
bonds, but gave her nu account and has ever 
since refused to do so. In December, 1880, the 
plaintiff obtained from the Supreme Court of 
New York a divorce absolute in her favor on 
the ground of her husband's adultery. To this 
demand for an account the defendant pleaded 
first, by demurrer, on the ground that it 
appeared from the declaration that the divorce 
therein alleged had been obtained while the 
consorts were domiciled in Canada, and the 
divorce was in consequence null. This 
demurrer was dismissed by Mr. Justice 
Rainville, inasmuch as the alleged inval- 
idity of this divorce could not prevent the 
plaintiff from claiming an account from the 
defendant, and as her action would lie even if 
she were still the wife of the defendant. 

The defendant then raised the same point by 
a plea to the merits in which, while admitting 
the marriage, he alleged that immediately 
thereafter the consorts removed to Montreal 
with the intention of nuiking it the seat of their 
permanent and principal establishment; that 
at the time of the divorce they were domiciled 
in Montreal, and that the divorce is in conse- 
quence null and void. 

The plaintifi contended, 

1st That by the laws of the State of New 
York, no community of property is created 
between persons who are married without 
ante-nuptial contract. 

2nd. That at the time of her marriage the 
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plaintiff had the fortune stated in the declara- 
tion, amounting to aboat $224,000. 

3rd. That shortly after the marriage the 
defendant obtained possession of the pli^nttlTs 
fortune as agent and trustee, and ndministered 
the same until 25th of September, 1876. 

4th. That the defendant returned to the 
plaintiff on the date last mentioned only a 
small portion of her valuable securities, and has 
never rendered an account of his gestion of her 
fortune. 

5th. That in the month of December, 1880, 
the plaintiff was duly divorced from the defend- 
ant, by decree of the Supreme Court of New 
York on the ground of defendant's adultery. 

6th. That the effect of the said divorce is as 
complete and extensive as a divorce granted by 
the Parliament of the Dominion of Canada. 

W, H. Kertf Q.C.^ for the defendant, con- 
tended: Ist. That the decree of divorce pro- 
nounced by the Supreme Court of the State of 
New York is null and void and of no effect, inas- 
much as at that time neither of the parties to the 
action was domiciled in the State of New York. 

2nd. That no consent or appearance by the 
present defendant could give jurisdiction to 
that Court to pronounce such decree. 

3rd. That defendant being domiciled in the 
Province of Quebec, no Court had any jurisdic- 
tion to dissolve the marriage. 

4th. That plaintiff not being authorized 
either by him or by this Court to institute this 
action, but bringing the same as if she were a 
spinster, the action could not be maintained in 
the event of the divorce being held null and 
void, for want of power to etUr enjtutiee. 

pKR Curiam. There is no question as to the 
fiicts of thif case. The parties were domiciled 
in New York when they married and did not 
change their domicile for some time. The 
chief question is one of law, whether the decree 
of the Supreme Court of New York was oper- 
ative to dissolve the marriage at a time when 
the domicile of the husband was in Lower 
Canada. Bishop, Marriage and Divorce. Vol. 
2 (728). When the wife is plaintiff in a divorce 
suit, it is the burden of her allegation, that she 
is entitled, through the misconduct of her 
husband, to a separate domicile. If she fails to 
prove this, she fkils in her cause ; if she proves 
this, she establishes her cause. S. 128 (730)- 
And the doctrine that for purposes of divorce, 
the wife may have a domicile separate from her 
husband, is well established in the American 
tribunals. §. 156 (731). • • • Having 
therefore arrived at this conclusion, we shall 
have no difficulty in settling, upon principle, 
that, as a question free from any statutory in- 
cumbrance, the Courts of the actual bona fide 
domicile of either may entertain the furisdic- 
tion. If it were not so, then both StateB,where the 
domicile of the one was in tiie one State and 
that of the other wiva in the other State, would 
be deprived of the right to determine the status 
of their own subjects." 



This appears to be a most reasonable doc- 
trine and should be followed by the Court in 
this case. The husband having committed 
adultery, the wife had a right to complain of 
it before the Court of her matrimonial domicile 
which was then her actual domicile, and the 
husband acquiesced in the proceeding by his 
appearance therein and submission to the juris- 
diction. It is unnecessary to discuss the ancil- 
lary questions started by the defendant. Hi> 
plea is overruled and the order for the account 
made. 

Judgment for plaintiff. 

E. Lafleur for plaintiff. 

H, L. Snawdon for defendant. 

)V. If, Kerrf Q, C^ coonsel. 
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Dkath op a Notkd Lawtvk.— The cable brings 
news of the death of Edwin John Jamas, ftnnerly 
one of Her Majesty's Coansel, and M.P. for Mairl*- 
bone. The N, Y. Herald tajs :—* * His history is siafQ- 
lar^ Bom in 1812, he was ednoatad at Chtehestar and 
beoame a member of the Bar in lft85. fle was sood 
leader of the Home eirenit and enjoyed an aztensive 
praotioe. Sharp as a needle to deteot a flaw in so 
indiotment, iJways ready at reply and inimitable st 
ingratiating himself with a hostile jory, he rose u> 
eminence at the oriminal bar. In bankraptey mat- 
ters he was equally keen, bnt that branch of the 
f»rofes8ion he relinquished early to encage in mure 
ucrative pursuits. Before eleoticm committees be 
was the counsel most dreaded by newly elected mem- 
bers of Parliament who had been anilty of oorruptica. 
As an instance of his ability to deal with these worthies 
it may be mentioned that in 1857. he was ooneened 
in thirty-one election petition8| ana he caused tweoty- 
seven members to be unseated for bribery and other 
dishonest practices. This was a good percentage oi 
successes, it must be confessed. He attained e:^i- 
nence, was made Queen's Counsel, and in 18^ wa« 
choM)n by Lord Palmerston to fill the honorable poet 
of First Recorder of Brighton. He was eieeted t« 
Parliament as a radical in 18S9, ana made his mark tf 
a dashing speaker and a shrewd tactician. In the 
following year he went to Itaiy and spent a few weeks 
in Qaribaldi's camp. His leUers to the daily papcn 

Rve graphic accounts of the guerilla warfare theo 
ing waged by the hero of Caprera. On his return 
misfortune overwhelmed him. He was aoeosed of 
protessional misconduct, and the charges were Isia 
beiore the Benchers of the Inner Temple. It is not 
necessary here to go into partioalaTs of the offences of 
which he was accused. Suffice it to say that the Ben- 
ohers considered them fully proved, and Mr- Edwio 
James was disbarred. He oame to New York and wac 
admitted to the Bar of this city and began to praetiee. 
f he old charges against him were revived, and it wsi 
sought to expel him from the Bar here. He defcoded 
himself very courageously and explained away many 
of the allegations against him, and to sneh purpose 
that resolutions declaring belief in his innocence were 
passed by a large meeting of prominent lawyers of the 
city. For some years he remained in New York and 
taen he returned to England and petitioned to be re- 
stored to the Bar. AH his efforts failed, however. 
Then, although debarred from practising in the eonits, 
he made a good income by giving advice to prospective 
litigants. He was a bon ^nvant and a popular man. 
niness attacked him and he had little or no balance st 
his banker's. Some of his old professional frimds 
oame to the rescue. A subscription was started a fev 
weeks ago and just as it had begun to assume fair pro- 
portions Mr. James died. Thus ended the career of s 
man who twenty years ago stood at the top of his profes- 
sion, was earning $^,000 a year—and living up to 
every dollar of it— and who had every prospect of so 
honorable post on the judicial Bench." 
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EVIDENCE OF INSANITY, 

An interestixig case — RusteU j* Lefranqois et al. 
— ^was decided in the last term of the Queen's 
Bench, at Quebec, (Feb., 1882), in which the 
question was as to the mental capacity of a 
testator. The majority of the Court (Bamsay, 
Tessier, Cross, and Baby, JJ.) affirmed the Judg- 
ment of Chief Justice Meredith in the Superior 
Court^ which upheld the will. Chief Justice 
Dorion disMnted. The following opinion was 
delivered by 

Ramsat, J. The late William Bussell, a pilot, 
who had amassed a considerable fortune, for a 
man in his position of life, died interdicted on 
the 7th September, 1880. The curator to the 
interdict was one Austin, a notary. Lefran<;oiB, 
one of the Respondents, as testamentary exe- 
cutor under a will of the said late Wm. Russell, 
executed on the 27th Noyember, 1878, sued the 
curator to account. To this action one of the 
nieces of Russell, Elizabeth Russell, intervened 
in her quality of legatee under a previous will 
of her late uncle, executed on the 8 th Oct., 1878, 
and also in her quality of heir-at-law to her 
said uncle, and set up that (1) her uncle was of 
unsound mind when he made the will of the 27 th 
November, and that he so made it under the un- 
due influence of Julie Moriu, a woman who had 
been married to him, and was living with him as 
his wife, but who was really wife of a man called 
Robitaille. (2) That the will was void in so fiu: 
as regards the disposition to Mme. Robitaille if 
be believed her to be his wife, and that it was 
void, as being contrary to good morals, if he 
knew she was not his wife. (3) That the will 
was not made in conformity with the law. 

The first of these grounds alone deserves seri- 
ous consideration. Article 831, C. C, gives full 
power to every one of sound mind to alienate his 
property to any person capable of acquiring and 
possessing, with the only exception that the dis- 
positions and conditions be not contrary to pub- 
lic order or good morals. This, evidently, does 
not refer to the bequest to a mistress or to a con- 
cubine, but to dispositions or conditions which 
depend on the doing of something or leaving 



something undone contrary to good morals 
Again, if Russell believed Mme. Robitaille to be 
his wife, the bequest would be good even if she 
were not^ as there is no doubt as to the person 
to whom the bequest is made. Error as to the 
person is of no importance unless the individual- 
ity be the determining reason of the contract ; or 
in the case of donatious, when the quality of the 
person is the sole determining cause. Mackeldy 
Brs. ed. p. 200. There are numerous passages in 
the Dig., recognizing the principles involved in 
these rules. D. xxxviii, 6, 1. 48, §3. D. vi. 1, 5, §4. 
In the present case he gives his property to his 
wife, Julie Morin, and there can be no doubt, 
therefore, as to the person. He did not give her 
his property because she was his wife. 

The technical objections to the will do not 
appear to have been pleaded. 

We therefore come to the real question — ^the 
state of RusselPs mind on the 27th November, 
1878. 

Cases of this sort always present considerable 
difficulty in appreciating the evidence, but I do 
not think there is much to be gained by elabor- 
ate commentaries on evidence consisting chiefly 
of opinions of persons more or less interested in 
the issue, or partisans of one party or the other. 
Nothing is more easy than, in a case like this, 
to make a brilliant exposition of one side that 
seems to leave nothing to be said on the other 
side, except, perhaps, it be to arrive at a totally 
unsound conclusion. All one has to do is to bring 
into strong relief some fiicts, and to subordinate 
all the others in order to transform an eccentric 
old man into a raving maniac, or the reverse. In 
this way I might easily insist upon the charac- 
ter of Russell as explanatory of his eccentrici- 
ties, of his conduct of his own afiairs during the 
time of his alleged insanity, that the intervening 
party who attacks the will claims under a will 
made on the 8th of October, 1878, six days after 
the execution of a deed which is relied on as the 
chief indication of Russell's folly, of his deter- 
mined design to leavj his money to his wife 
when under no conceivable influence but that of 
his own will. If this requires to be done, it has 
been done from diffiarent points of view with 
much more effect than I could hope to produce. 
It seems to me that we have to take the evi- 
dence as a whole, and before we can reverse the 
decision of the Court below, we must be pre- 
pared to say that on the 27th November, Russell 
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wu iDsane. It is idle to conftue the question 
before us with the complex ideaof age, ill-health, 
intemperance and liability to be influenced, for 
there is no eTidence whatever that either Julie 
Morin, or anybody in her interest, exercised any 
influence over him whatever. We may presume 
that Julie Morin spoke to him about his will, 
but we do not know it. The only time he seems 
to have spoken to her about how his property 
was to be left was before making the will of the 
8th October, and then bis niece was in the house 
and probably might have been present. At any 
rate, Julie Morin either consented to the change, 
or her influence did not control the testator. The 
evidence only discloses a fragment of the con- 
versation between the deceased and Julie Morin, 
from which nothing conclusive one way or other 
can be gathered. 

The naked question is one of insanity, and 
this is a question open to endless speculation. 
With greater fiicility than any other question 
it drifts into the unfathomable regions of 
metaphysics, which are beyond our domain. 
We have no canon of sanity, we have a rule as 
to responsibility. Irresponsibility must be es- 
tablished by &ct8. After hearing all that has 
been said one way or another, I must say that I 
have no hesitation in expressing tbe opinion 
that the Appellant has fiuled to establish her 
pretension, and that the will of the 27th Novem- 
ber, 1878, should be maintained. To the careful 
judgment of Chief Justice Meredith, I have only 
to add, that the evidence of Dr. Russell and of 
Miss Russell seem to me to stand alone in support 
of the pretensions of the intervening party, and 
Miss Russell's evidence appears to me totally in- 
admissible. She is directly interested in the 
issue, and if not nominally a party to the suit, 
she is its promoter. Dr. Russell's evidence is 
much affected by his certificate. I do not desire 
to say anything unnecessarily disagreeable of a 
gentleman occupying so highly respectable a 
professional standing as Dr. Russell, but I must 
dissent from the opinion expressed by the Chief 
Justice, that his certificate within the explana- 
tions given, does not affect in the least the doc- 
tor's testimony. The explanation amounts to this, 
that in the interest of the testator at one time, he 
gave his assurance, on his professional responsi- 
bility, of a fiftct, which, another interest arising, 
he declares to be untrue. It has been said Dr. 
Russeirs certificate only declared him to be 



sane enough to receive money, not to bequeath 
it This is a novel distinction ; but really the 
effect of the receipt of the money was to imtify 
the donation by Russell. Dr. Russell's inten- 
tions may have been excellent, but I must 
necessarily set his testimony as to a matter of 
opinion, so contradicted, entirely adde. Without 
the evidence of Miss Russell and of Dr. Russell, 
there is really nothing to support the preten- 
sions of the intervening party but gossip. 

The long and able dissent of the learned Chief 
Justice compels me to extend my remarks 
beyond the limits I intended, in order that it 
may not appear that the majority of the Court 
has over-looked any point in the case. It is to 
be observed that the ground taken by the Chief 
Justice is very different from that talien at the 
argument. Mr. Cook's contention was, that Wm. 
Russell being insane on the 2nd of January, it 
must be presumed that the insanity began some 
time previous to that, and went bock at all 
events to the 27th November, but not to the 8th 
October, for his client claims under a will of that 
date. It is impossible for her to pretend that she 
claims under a will made by a person she knew 
to be insane. But this doctrine of a presumed 
insanity prior to interdiction is totally untenable 
in law. If it were to be admitted, the first ques- 
tion would be as to how fiur back it extends. 
The doctrine of the law is that sanity is presumed 
until insanity is established, unless there be in- 
terdiction, and then the presumption is in fisvor 
of insanity ; but it is only by interdiction that 
the burthen of proof passes from the party alleg- 
ing the insanity to the party denying it ; and 
this must be as true when dealing with an act 
done the day before the interdiction as of an act 
done a year before. 

Akin to this doctrine of the plaintiff is the 
theory of progressive madness, mentioned in one 
of the medical books quoted by the Chief Justice. 
As a medical view I dare say it is very correct. 
One readily conceives the idea that madness does 
not usually declare itself in an instant. It fre- 
quently, I dare say, begins with birth. But Courts 
take no notice of possibilities of this sort. 

The view of the case taken by the learned 
Chief Justice is that Russell was insane from tbe 
end of September, and this being established, it 
is for those who support the will to show it was 
made in a lucid interval. I entirely agree with 
this proposition if the fact were proved, bnt I 
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think it is not In the first place it is not the 
pretension of Appellant, and there has been no 
effort to prove alocid interval. 

It is also said the will itself is' a proof of 
insanity, and much stress has been laid on the 
observation of the learned Chief Justice in the 
CooTt below, that the will was cruel and unrea- 
aonabie. Language is undoubtedly insufficient to 
convey ideas with perfect precision, but it is the 
only medium we have, and we must make the 
best of it. We therefore use words in many 
senses. Now I think when Chief Justice Mere- 
dith said the will was unreasonable, he used it 
in a sense totally different from that in which 
the writers who have been quoted use the word 
(ifrauomnabU. He obviously meant that the will 
was unreasonable in this, that it was not in 
accordance with those dictates of reason which 
proceed tiom the highest motives. The writers 
on the other hand, mean by dfraitonnabUj what is 
bizarre — one of them says so in express terms. It 
would be bUarre for a Quebec pilot to leave his 
money to the Emperor of China, it is not bizarre 
for him to leave it to the woman he believes to 
be his wife, instead of to his niece, although 
in a sense it is cruel and unreasonable not to 
provide for a relative he iiad brought up in his 
house almost as his child. 

The only act which indicates want of prudence 
and forethought on the part of Bussell Im his 
giving away his half-built house. But it is to 
be observed that he was very ill, that he had still 
to expend a great deal of money to finish it ; he 
had lost money, which caused him much annoy- 
ance, and under these circumstances it docs not 
seem to me to be a conclusive proof of insanity 
that he sacrificed a possible gain for relief from 
ax iety and risk. 

I don't think his offers of furniture and other 
things, or his declarations of poverty amount to 
anything. Miserly people constantly express 
despair at losses which toothers less sane would 
appear trivial. Still less do I consider it a sign 
of folly that he should have left $2,000 to be 
distributed in charity, instead of leaving it to 
his poor relations. 

It has also been said that the evidence of his 
sanity is negative, and therefore not as con- 
vincing as the evidence of his insanity. I 
understand that if A swears he saw B in the 
street and C swears he did not see him, the 
evidence of A is not contradicted by that of C, 



and the fact is proved that B was in the street ; 
but that is not parallel to the case in point. If 
I swear that I did business with A and he 
showed no sign of insanity, it may be called 
negative evidence, but it is a negative pregnant 
It is as though I should swear he appeared to 
me sane. I swear to the existence of reason 
and in so swearing I swear as positively as he 
who swears to its absence. There is one piece 
of evidence which has been insisted on as 
showing Bussell 's intelligence on one hand, 
and on the other as showing his insanity. A 
country curS of his acquaintance and four of his 
friends engsged in building a church, came to 
see Bussell in order to borrow money for the 
completion of their work. Their property was 
already mortgaged quite up to its value. They 
talked with Bussell two hours, and they had to 
leave without being able to say whether he had 
money to lend, or whether he would lend it if 
he had it. He referred them to his notaiy. 
Here, says appellant, is a complete proof that 
BusselPs mind was entirely gone. I may say 
this was not the impression at the time on the 
cttr^and his friends. Nor do I think it is the 
£ur inference to draw. It is a well known 
artifice of money-lenders to affect to have no 
money in order to enhance its value. Those 
who have no personal experience of this method 
may have learned it from the comic writers. 
Again, I daresay, BukscU was a good Catholic, 
and probably he did not like to tell a friendly 
eurS point-blank that his material security was 
not worth sixpence, and that he attached very 
little more to the moral one, which, he was 
evidently expected, to take in exchange. His 
notary could save him from a seeming dis- 
courtesy, and he sent his visitors to be dealt 
with en riffle. 

Some allusion was made to the case of Close 
j* Dixon. It was an action to set aside a will 
on the ground of insanity of the testator, and 
there begins and ends the resemblance between 
that case and this one. What the party wish- 
ing to uphold the will had to prove was a lucid 
interval, that is, the burthen of proof was re- 
versed. In the Close j* Dixon case, the insanity 
and the malady which caused it were proved 
beyond a doubt; and the medical testimony 
further established that from the condition the 
testator was in, an interval of lucidity sufficient 
to enable him to be able to dictate a will was 
next to an impossibility. 

I am to confirm. 
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DVPUY # DVCONDU. 

The real issue in the case of Dupuy j* 
Dueonduy was as to whether in a deed of sale 
of a mill, four arpenta of land and certain 
Crown timber limits, in recognition of a 
promise of sale, which deed of sale con- 
tained a special warranty grammatically appli- 
cable to the property sold as well as to the 
limits, there being no such warranty as to the 
limits in the promise of sale, the warranty was 
binding as to the limits, and whether it should 
be read as applying to them. 

By the nature of the contract conceding 
Crown timber limits there is no warranty; 
and there was no new consideration for the 
special warranty. The Court of Queen's Bench 
held, that the tUre-nouvely under the circum- 
stances, must be read subject to the conditions 
of the original document, and that the war- 
ranty was not binding. 

The Supreme Court (Henry & Qwynne, JJ., 
du.f Taschereau, J., not sitting) held that the 
warranty was binding. 

Pothier says in deciding a very analogous 
case : — « Le tiers d^tentenr d'un heritage hypo- 
th^ue k une rente ne devant, pour ^viter le 
d^lai, s'obliger k la rente que tant quMl est 
dMenteur, si, par I'erreur du notaire, (comme 
il arrive assez souyent), il 6tait dit purement et 
simplement qn'il s'oblige k la rente, il serait 
ntenmoins pr6sum6 s'y dtre oblig6 seulement 
pour le temps qu'il serait d^tenteur." 

'< II y a plus, quand mdme le Utre nouvel 
porteroit formellement qu'il s'est oblig6 k la 
continuation de la rente pour toujours, et tant 
qn'elle auroit cours, on prfiumerait encore /otfor- 
<^l€ment que cet termee te aeroieni gUudpor erreuty 
et par style de notaire^ parte qt^on eroU difieilement 
qt^un homme ait votUu iobliger d plue qt^il ne 
doitf d moins qu^il ne parut quelque cause pour 
laquelte il aurait augmenU son obligation^ et se 
serait ainsi oblige d payer la rente ind^finimentf et 
t€mt qt^elle aurait cours. Puta, s^il ayoit re9u 
quelque chose pour cela, qu'on lui eut remis 
des arr^rages. C'est le sentiment de LoyseaU) 
Liv. 4, ch. 4, 16 and 16." Tr. des Hyp., ch. ii. 
Art. iii., p. 444, 4to Ed. Pothier. 

It is a pity it was not the sentiment of the 
Supreme Court, as it is that of Loyseau and 
Pothier, and as it is the suggestion of reason 
and equity. Of late we have heard it whispered 
that French Canadians were alone eligible to 



the Supreme Court, as representing Lower 
Canada, and Uiat this was necessary for the 
protection of the French law. It is a rule 
naturally popular with the favored class, inde- 
pendent of any idea of necessity, althoogh it is 
an administtatlve truce of more than doaMiial 
respectability. It ia somewhat curious to note 
that, in this case, the principle of the civil law 
should be recognised by two judges, one from 
HalifiEUC the other from Ontario, while it was 
totally ignored by one of its specially ap- 
pointed protectors. Immoral compacts cannoi 
have good results. Figs cannot be gathered 
from thistles. B. 



LIABILITY OF TELEGRAPH 
COMPANIES. 

The case of Waiso v. Tlu Montreal Telegraph 
Co.f noted in the present issue, presents an 
interesting question as to the liability of 
telegraph companies. As in the case of Beil v. 
The Dominion Telegraph Co. (3 L. N. 405), 
the action was brought by the person to whom 
the message was addressed. In the Beil case, 
however, the telegram was never delivered at all ; 
in the Watso case an error of transmissicm was 
complained of. In the Bell case, the fact that 
the message was not repeated did not affect the 
result, because it was fiulure to deliver, and 
not an error of transmission, that occasioned 
the damage. In each case the Court found 
that the company was in foult^ and that the 
limitation of liability was not valid. 

The decision in these cases rests upon articles 
of our Code, but it is interesting to notice that 
the jurisprudence in the United States is 
in effect similar. In a case quite recentlj 
decided by the Supreme Court ot Ohio, WesUrn 
Union Telegraph Co, v. Qriswold (reported in tiie 
last issue of the Albany Laso Journal^ p. 190), 
the Court bases its judgment squarely upon the 
principle that immunity from liability for lost 
occurring through negligence cannot be validly 
stipulated. The holding of the Court is to the 
following effect:— While a telegraph com- 
pany may, by special agreement, or by reason- 
able rules and regulations, limit its liability to 
damages for errors or mistakes in the tnui»- 
mission and delivery of messages, it cannot 
stipulate, or provide, for immunity from lia- 
bility, where the error, or mistake, resuliB from 
its own negligence. Such a stlpolatioii, or 
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regulation, being contrary to public policy, is 
▼oid. It was also held that where, in an aotion 
against the company for damages resulting 
from an inaccurate transmission of a message, 
such inaccuracy is made to appear, the burden 
of proof is on the Company to show that the 
mistake was not attributable to its &ult or 
negligence. 

Another point of some interest arose in the 
Ohio case. The plaintiffs' agent sent to them 
from Woodstock, Ontario, a message in these 
words : *< Will you give one fifty for twenty-fi?e 
hundred at London. Answer at once as I have 
only till to-night." The Court instructed the 
jury that the message was not in cipher or 
obecure, within the meaning of a stipulation in 
the agreement under which the message was 
sent that the company « assumed no liability 
for errors in cipher or obscure messages." The 
Supreme Coart held that the instruction was 
correct. It may be remarked that in this Ohio 
case, the message was written on a blank form 
of the Montreal Telegraph Company precisely 
similar to that used in the Watso case. 



TffB SEAMSIPS ACT, 1873. 

In our last issue (p. 74) we published the 
dissentient opinion of Mr. Justice Ramsay, in 
the case of Clarke j* Chauveau et ai,, criticising 
the Seamen's Act. The Chief Justice also dis- 
sented, and seeing that a Bill is now before 
Parliament to amend the Act in question, it is 
important that the observations of the honor- 
able President of the Court should be made 
public. We are able this week to give the 
opinion in full : — 

Sir A. A. DoBioN, C.J. This appeal is from a 
judgment denying a writ of prohibition to 
restrain the Judge of Sessions of the Peace, at 
Quebec, from executing a conviction by which 
he has condemned the appellant to be confined 
for five years in the provincial penitentiary, for 
having gone, on the 9th of September, 1880, he 
being armed, on board of the ship ^ Cavalier," 
without the permission and consent of the 
master. 

The appellant was tried and convicted, in 

his absence, under << The Seamen's Act, 1873,'' 

(Canada), on the following summons : 

Casaoa : ^ 

ProTinoe of Quebec, ( POLICE COURT. 

PiMtriet t/ qit4bee^ i 

Ctty OT QUSBia 3 

To BfiCHAiL Claru, o£ the City of Qaebeci in the 



Distriot of QaebeCf labourer; whereas, infonnation on 
oath hath this day been laid before the undarsisned 
Jadgo of the Sessions of the PeaoOf in and for the 
city of Quebec, for that you, on the ninth day of Sep- 
tember instant, at the harbour of Quebec, in the dis- 
trict of Quebec, unlawlully did go on board the ship 
or vessel the "Cavalier," whereof Mathew Jackson 
was and still is master, the said ship or vessel being 
at a quay or place of her discharge, to wit: at the 
quay called "Ellis Wharf," in the city and port of 
Quebec^ without the permission and consent of the 
said Mathew Jackson, master of the said ship or 
vessel, the said Michael Clarke not being an owner, 
agent of owner or consignee of the said ship or cargo, 
or any person in the employment of them, or any 
oflScer or person in Her Majesty's servioe or em- 
ployment, harbour master, deputy-harbour master, 
health ofBoeri custom house oflBcer, pilot, shipping 
master or deputy shipping master, the said Michael 
Clarke being armed at the time of committing the 
said offence against the form of the statute in such 
case made and pi'ovided. 

Whereby and by force of the said statute, you, the 
said Michael Clarke have, on conviction of your said 
offence, incurred a penalty of imprisonment in the 
penitentiary for a period of five years* 

These are therefore to command you, in Her 
Majesty's name, to be and appear on the fourteenth 
day of September instant, at ten o'clock in the fore- 
noon, at the Court House* in the said city of Quebec, 
before me the siud Judge sitting at the Police Court 
therein, or such Justices of the Peace in and for the 
said district, as may then be there, to answer to the 
said information, and to be further dealt with accord- 
ing to law. 

Given under my hand and seal, this twelfth day of 
September, in the year of our Lord one thousand eight 
hundred and eighty-one, at the said city of Quebec* 
in the district aforesaid. 

(Signed,) Alkxandbs Chauveaui 

J.S.R 

Section 86 of the Act, which is the only one 

bearing on the conviction, is as follows: — 

[The section is given ante p. 74.] 

The French version of that section, in refer, 
ence to the constable or peace-officer, into 
whose custody the offender shall have been 
delivered, reads as follows : — " Lequel devra 
le conduire devant un jnge de Cour de Comte, 
un magistrat stipendiaire, un magistrat de 
police ou un juge des Sessions de la paix, pour 
Strejuff^ 8uivarU Us diapontiona du pr^aent AcieJ* 

The first part of this section, concluding with 
the wordfc <<at the time of committing the 
offence," makes it an offence punishable by not 
less than two nor more than three years' con- 
finement in the penitentiary for any person 
not being one of those specially excepted, to go 
on board a mercharU ship without the permission 
and consent of the master or person in chaige 
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of each ship, and by fiye years, if Buch person 
be, at the time, anned with any pistol, gun, 
firearm, or offensive weapon ; but it does not 
state before what tribunal the offence shall be 
tried. The last part of the section authorises 
the master or person in charge of the ship to 
take the offender into custody, in order that he 
may be brought before a Judge of a County 
Court, or a stipendiary magistrate, or Judge of 
the Sessions of the Peace, to be dealt with aeeord-' 
ing to iheproviaoTU qfthe Act, 

This last proyisioD has evidently been taken 
from section 13 of the Consolidated Statutes of 
Lower Canada, ch. 65, and a similar provision 
is in the Imperial Act, 17 and 18 Vict, ch. 104, 
s. 237. It does not give to the officers named 
the authority to try the persons so brought 
before them, but suggests that there are other 
dispositions made in the Act for that purpose. 
The Consolidated Statute, and the Imperial Act 
just referred to, the first in sect. 16, and the 
second in sect. 618, both contained provisions 
to that effect, but there are none in the Seamen's 
Act of 1873; section 114 merely applies to the 
recovery of penalties, and to the imprisonment 
to which the offenders may be liable in con- 
nection or in addition to a pecuniary penalty, 
which is the sense in which the word penalty 
is there used, and the jurisdiction in those cases 
is given to any Justice of the Peace. It can- 
not be supposed that the legislator intended to 
give to any ^single Justice of the Peace, all 
through the country, the right to try and con- 
demn, to five years' imprisonment, any person 
who by accident or otherwise might go on board 
of a ship without having first obtained the per- 
mission or consent of the master, when by sect. 
87, it is provided that a smaller offence can only 
be tried by a County Court Judge, stipendiary 
magistrate, police magistrate, or Judge of 
Sessions. 

This Ust section (87) has been invoked to 
show that the intention was to subject to the 
same mode of trial the offences committed 
under section 86. If such was the intention, 
then why was not the same form of expressions 
used ? and why is it that in the three sections, 
86, 87 and 89, dealing with cognate offences, a 
reference to the trial only is made in the first, 
the mode of trial is provided in the second, 
while no mention of it is made in the thiitl ? 
It cannot admit of a doubt^ that under the 89th 



section a person can only be oonvictad bys 
jury. If the contention of the respondents wu 
well founded, we would arrive at this siDgolir 
result, that an offender could not be sent to jiil 
for sixty days, under section 89, without being 
tried by a jury, while for an offence of the nme 
character he might be sent to the penitentiaiy 
for not less than five years by a County Coort 
Judge or a Judge of Sessions under section 86. 
The whole of these clauses, as well as sect 1 14 
seem to require revision, in order to make them 
consistent. 

But let us suppose that under the last part of 
section 86 a judge of the Sessions could try the 
offenders therein mentioned, hia jurisdiction 
would be limited to the case of persons arrested 
by the master or person in chaige of the ship, 
and brought before such judge of Sessions. It 
could not be extended to other cases, aa juris- 
diction cannot be given by inference. The 
appellant would not come under the categofy 
of the cases mentioned in that section, for be 
has neither been taken into custody nor 
brought before the judge of Sessions ; he wis 
merely charged of the offence by a sommooB 
issued under the summary proceedings Act, 33 
and 33 Vict., cap. 31, s. 1, and what is mart 
extrdordinary, he was convicted in his absence. 

The French version has been relied npon to 
sustain the conviction, but it adds nothing to 
the English text, and if it did, I presume that, 
for obvious reasons, in a criminal matter, the 
English version should prevail, unless it were 
shown to contain some evident mistake. 

If leaving the statute,* we examine the com- 
plaint and summons on which the conviction 
took place, we find that there is no offence 
charged. It is not stated, in the terms of the 
law, that the " Cavalier " was a merchant ship, 
nor that the appellant was not in the employ 
of either of the persons excepted from the 
operation of the enactment, nor that he had no 
leave from the person in charge of the ship, 
but merely from the master, without saying 
that the master was in charge of the ship, at 
the time, nor that the appellant was armed 
with or carried about his person a pistol, gon 
or firearm or offensive weapon, a deacription of 
which should have been given in the com- 
plaint. 

In a mattter like this, where the punishment 
can not be less than five years, I am not dis- 
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poeed, even if I felt that I was permitted by 
law to do 60| to extend, by way of interpreta^ 
tion and by doubtful inferences, the jurisdiction 
of the judges of the Sessions of the Peace, so as 
to deprive any accused from the invaluable 
privilege of being tried by his peers, especially 
when I find that in England, where these laws 
are administered by men well versed in the 
practice and with the principles of the criminal 
law, an advantage which we do not always 
possess here, the penalty for similar offences 
under the Act already cited, is three months' 
imprisonment, and the extreme punishment 
which a stipendiary magistrate can in any 
case inflict is a penalty not exceeding £100 or 
imprisonment tor a period not exceeding six 
months. (11 k 18 Vic, c. 104, s^s. 237,618 k 
619.) 

If the legislature wishes to abolish the trial 
by jury in any particular case and to leave the 
citisens to be tried by an exceptional tribunal, 
especially when their liberty for such a period 
as five years may l>e in jeopardy, it must say so 
in clear and unmistakable terms ; — and I shall 
not deem it my duty to assist in such a work 
by any decision which is not clearly justified 
by the verf letter of the law. I find no such 
justification in this case, and I would therefore 
have allowed the writ of prohibition on both 
grounds : 1st, that the Judge of Sftssions had 
no jurisdiction under the Act, even if the 
offence had been properly stated; and 2nd, 
because, as I read the complaint, there is no 
offence charged. However, as my learned col- 
league on my left (Mr. Justice Bamsay) and 
myself are alono of that opinion, the judgment 
of the Court below will be confirmed. 
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CIRCUIT COURT. 

Montreal, January 31, 1882. 

Be/are Jbtt6, J. 

Watso v. Thb Moktbbal Telbgbaph Co. 

TeUffraph Company — Error in trantmiuion of 
message — Action by receiver of telegram, 

A telegraph company is reeponaiote to the receiver 
oj a telegram for damages caused to him by an 
error which occurs by the negligence qf an 
employee in the transmission of an unrepealed 
message ; even where the sender qfthe telegram 



writes it on a blank form on which is printed a 
condition that the company will not be 
responsible for mistakes in the transmission of 
unrepealed messages. 

The plaintiff, Samuel Watso, of Pierreville, 
claimed $10 damages from the defendants under 
the following circumstances : On the 3rd 
August, 1881, he received from Montreal 
through the defendants the following tele- 
gram : — << Send us per express to Port Huron, 
Michigan, ten dozen hats at $6. Answer. 
(Signed) Dominion News Co.'' 

The plaintiff immediately sent the hats as 
directed, but when he wished to collect the 
account therefor, the Dominion News Company 
stated that they had offered only $4 per dozen, 
and ii appeared that this was the case, and that 
it was through an error of the agent ot the 
Telegraph Company at Pierreville that the $4 
had been changed to $6. The plaintiff, there- 
fore, was obliged to accept $40 from the News 
Company instead of $60, and he claimed the 
difference, $10. 

The defendants pleaded that they had never 
entered into any contract with the plaintiff, who 
was the receiver of the message, and that they 
were not liable towards him ibr any damages. 

By another plea the defendants alleged that 
the message, being unrepeated, was sent sub- 
ject to the condition printed on the form used, 
viz., << it is agreed between the sender of the 
^< following message and this Company, that 
" the said Company shall not be liable for 
<* mistakes or delays in the transmission or 
<< delivery of any unrepeated message.^ 

The defendants denied that there had been 
negligence on their part, and claimed that 
they were not responsible. 

The plaintiff cited the following authorities : 
—Bell V. Dominion Telegraph Co., 3 L. N. 
406; Bedfield on Railways, No. 131; Civil 
Code L. C, Arts. 1063 k 1064. 

Jbtt^ J., maintained the action, on the 
ground that there had been fault and negli- 
gence on the part of an employee of the Com- 
pany, and under the articles of the Code which 
had been cited, the defendants were responsible 
for the damage caused thereby to the plaintiff. 

Judgment for Plaintiff. 

J, G. ly Amour for the plaintiff. 

B, Abbott for the defendants. 
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COUBT OP QUEEN'S BENCH. 

HoNTRiAL, September 23, 1881. 

DoRioN, G J., Monk, Tbssibr, Cross and Babt, JJ. 

Wilson (piflf. below), Appellant; and Tea 
Grand Trunk Bailway Co. or Canada 
(dejft. below), Bespondent. 

Damages — Personal Injuries-— Verdiei qf Jury^ 

New Trial, 

Where the verdict of the jury it supported by evi' 
dencSf although such evidence be^ in some 
respectSf contradicted by other testimony^ the 
verdict of the jury ^ based on their apprecialion 
qf the evidence, will not usually be disturbed. 

The appeal was from a judgment of the Court 
of Beview, Montreal, ordering a new trial. See 
2 Legal News, pp. 45-47, for judgment of the 
Court below. 

The appellant, by his action, claimed $6,000 
damages for personal injuries sustained by 
him, by being struck by a locomotive on 
the respondents' railway. The jury found lor 
the appellant, $5,000 damages ; but the Court 
of Beyiew set aside this Terdict as being con- 
trary to the evidence. The plaintiff appealed. 

In appeal, the judgment of the Court of 
of Beview was reversed. Cross and Baby, JJ., 
dissenting, and the verdict was maintained. 
The registered judgment sufficiently explains 
the grounds of reversal : — 

" The Court, etc 

« Considering that the findings of the jury in 
this cause are supported by the direct and 
positive testimony of several disinterested and 
unimpeached witnesses, that the appellant was 
struck as alleged in the declaration by a loco- 
motive engine of the respondents while be was 
crossing the railway track at the public railway 
crossing over Jacques Cartier street in the 
town of St. Johns, P.Q., on his way from one 
railway office or freight shed to another, iu the 
discharge of his duties as a Custom House 
officer ; that he was so struck through no &ult 
or negligence on his part, but through the fault 
and negligence of the employees of the re- 
spondents, who neglected to give the neces- 
sary warnings by sounding the whistle and 
ringing the bell as they were by law bound to do. 

" And considering that^ although the evidence 
so given was, in some respects, contradicted by 



the testimony of other witnesses, it was within 
the exclusive province of the joiy to weigh 
such evidence and to find the special ftct« 
which formed the subject of their enquiry, 
according to their own conclosions as to the 
credit they attached ^ the testimony adduced 
before them; 

<< And considering that the jury coold not 
be misled by that portion of the charge 
of the Judge presiding at the trial, to 
which objection has been taken by the re- 
spondents ; 

" And considering that there is error in the 
judgment rendered on the Slst of Janoaiy, 
1879, by the three Judges of the Superior Court 
sitting in Beview, at the City of Montreal, and 
by which the verdict of the jury was set aside 
and a new trial was ordered ; 

« This Court doth reverse the said judgment 

of the Slst of January, 1879 ; and proceeding to 

render the judgment which the said Superior 

Court should have rendered, doth reject the 

motion of the said respondents for a new trial; 

and adjudicating on the motion of the appellant 

for judgment on the verdict of the jury, doth 

condemn the said respondent to pay to the 

appellant the sum of $5,000, with interest^'' 

etc. 

Judgment reversed.* 

E. Carter, Q.C, (with him L. U, Davidson), for 
Appellant. 

Oeo. Macrae, Q.C., for Bespondent 



*The case is now before the Supreme Gouxt of 
Canada. 



GENERAL NOTES. 



Lord Coke says that Moses was the first reporter of 
law. 

The le^tjlature of Ontario passed an Act daring the 
last session, intended to enable monioipalities to found 
free libraries, and maintain them in an efficient coo- 
dition, by levying a small rate. It will be intereeting 
to learn to what extent municipalities will avail them- 
selves of the provisions of this law- 
There is a curious case in Fortesoue's Reports, re- 
lating to the privilege of peers, in which the bailiff 
who arrested a lord was forced by the Court to kneel 
down and ask his pardon, though he alleged th4t he 
had acted by mistake, for that his lordship had a dirty 
sbiri, a worn-out suit of clothes, and only sixpence in 
his pockety so that he could not believe he was a peer, 
and arrested him through inadvertenoa. 
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PROPOSED LEGISLATION. 

Seldom has a Session of Parliament been more 
/niitfdl of strange propositions than this one. 
The other day we had a bill making it 
a Penitentiary offence to go by mistake 
on board a Merchant ship in the Pro- 
Tinces of Quebec, Nova Scotia or New Bruns- 
wick, with Jurisdiction confided to a single 
stipendiary magistrate. Now we have the char- 
latanism of Mr. Charlton. Adultery is unques- 
tionably a great moral offence, and may at times 
be evidence of profound turpitude ; but it is 
extremely dangerous to make it a crime. 
Firstly, it is very difficult to establish the guilty 
knowledge which must be an ingredient ; sec- 
ondly, the conduct of the injured husband or 
wife has much to do with the guilt of the adul- 
terer. The difficulty of dealing with adultery 
in the manner proposed is made apparent by the 
provision to leave the prosecution in the hands 
of the injured husband or wife. The proposi- 
tion to make illicit sexual intercourse criminal 
is, to say the least of it, premature, until the 
legislature has defined " seduction.' Mr. Charl- 
ton appears to have as little knowledge of the 
B. N. A. Act as he seems to have of general 
policy. Several of the sections of his Act deal 
with the civil remedies for seduction. 

The incest bill, we trust, is unnecessary. 

Mr. Cameron has a bill for allowing persons 
accused of crime to be witnesses for and against 
themselves. The form of Mr. Cameron's legis- 
lation is about as curious as his suggestions are 
dangerous. The story of " the House that Jack 
Built," seems to have been his model of style. 
But Mr. McCarthy soars for above the flounder- 
ing efibrts of the member for Huron. He desires 
that any person accused of a crime may be 
brought as a witness on his own behalf, and the 
husband for the wife, or the wife for the hus- 
band, but such witness shall not be brought for 
the prosecution. Then follows a most peculiar 
provision : « Provided, that so far as the cross- 
examination relates to the credit of the accused, 
the Court may limit such cross-eicamination to 
such extent as it thinks proper, although the 
proposed cross-examination might be permis- 



sible in the case of any other witness." In 
other words the more the witness is open to bus- 
picion, the Um is he or Hhe to be subject to 
cross-examination I The experiments hitherto 
made in this direction have not tended to show 
that the " wisdom of our ancestors " was at fault 
on the point. The untrustworthy character of evi- 
dence against the testator's interest becomes more 
patent, the wider the opportunity of exhibiting 
the weakness extends. In civil cases we seem 
to have gone far enough in allowing the oppo- 
site party to wring what he can out of his ad- 
versary. In criminal cases the provision of the 
law which abolishes the disqualification of in- 
terest is wholly bad It is a source of perjury, 
and this is so completely the case that courts and 
juries attach little or no weight to the disculp- 
atory evidence of accomplices, at all events to 
the evidence of those who are convicted. Ot 
course exceptional cases do occur where it 
might be convenient to hear what the party has 
to say, but the attempt to make general laws 
to meet exceptional cases is the suggestion of 
ignorance and self-conceit. All these difficul- 
ties have been known for ages. 

The papers tell us of another proposition, in- 
tended to subject Trustees and Directors to 
greater responsibility that the law now imposes 
on them. They are to file twice a year a list of 
the securities they hold in some public office 
under a penalty, it is to be presumed. It may 
also be presumed there is to be a schedule to 
which the Trustee is to conform. Parliament 
has shown such dexterity in framing schedules 
of this sort for the returns of Bank Managers 
and Directors that we shall be curious to see the 
schedule for the returns of Trustees. Did it 
ever occur to stupid legislators that in render- 
ing an unpaid and already very onerous duty in- 
supportably annoying it will become impossi- 
ble for testators to get any one to accept the 
position, except those whose services are pro- 
cured by an immense legacy, or those who in- 
tend to plunder the estate ? It is to convert a 
trust into a distrust, and it may fairly be ques- 
tioned whether there is any reason for altering 
thus materially the intentions of testators. 
There are thousands of such trusts and we do 
not hear once in a year of a serious complaint, 
and when such cases do occur, they are quite as 
often due to the speculations of a dishonest ward 
as to the infidelity of the Trustee. 
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The dangers of popular government have 
often been exposed. The ballot act and the 
abnormal laws against bribery and corruption 
attest the reality of certain perils. The danger 
of inconsiderate legislation introduced by in- 
competent people has been less considered. It 
is not, however, to be under rated. Naturally a 
very small proportion of the members of a re- 
presentative body can conceive the scheme of 
organic laws, and fewer still can give a possible 
form to the conception. B. 



MURDER AND MANSLAUGHTER 

In the case of Charles Albert Sfnith, tried for 
murder in the March Term of the Court of 
Queen's Bench at Alontrealj the Court had occa- 
sion to instruct the jury as to the distinction 
between murder and manslaiighter. The pri- 
soner was charged wiih murder, but it was 
apparent that he had no intention of killing 
the deceased, and the only difficulty was 
whether he bad discharged his revolver with 
intent to kill one Barnes. Mr. Justice 
Ramsay, who presided, said : — 

" Homicide is the killing of a man. That it 
may be innocent or culpable is the most 
obvious distinction. In this case we have not 
to consider the former. The dripable or crimi- 
nal killing is in law divided into two offences, 
murder and manslaughter. This is to some ex- 
tent an arbitrary distinction ; but it is one of 
great antiquity, and it is founded in reason. 
The only difference between them is, that in 
murder there is killing with premeditated ma- 
lice, and in manslaughter the element of pre- 
meditation is wanting. By premeditated malice 
the law does not mean a long preparation for 
the crime, such as is indicated by lying in wait, 
or threats. The existence of malice is judged 
of in many cases by the act, but sometimes there 
are other fiicts bearing so closely on the act of 
killing that they assist in forming a judgment 
on the existence or absence of malice, and then 
it is proper they should be proved. The intro- 
duction of this sort of evidence is a matter 
requiring some little skill and a great deal of 
paution. On the one hand everything that 
looks like concealment must be avoided, and 
on the other care must be taken not to embar- 
rass the attention of the jury by an array of 
irrelevant facts. This case affords a wider field 
than usual for this sort of evidence, but I have 



endeavoured to keep it within proper limits. 
Evidence of the proceedings of the prisoner the 
night before the occurrence was admitted, also 
his demeanour towards Barnes immediately 
after the arrest \ but I prevented the defence 
from proving an anterior cause of quarrel which 
could not justify the act. 

The facts have been proved before you with 
remarkable precision, nor can it be fturly said 
that there has been any display of ill-feoliDg 
towards the accused. There are really no con- 
tradictions of any moment in the evidence. 
Your attention was specially directed to what 
is called a challenge to the prisoner by Barnes 
to use his pistol. Barnes says he does not 
recollect this, but Jones says it happened and 
we may fairly believe it took place. Bat really 
it has no bearing on the case, for no word» 
justify an assault, much less a killing, and 
it does not affect Barnes' credibility. It has also 
been said that the woman, who was examined, 
contradicted the testimony of Jones ; but when we 
examine what she says she saw, it confizms in a 
very remarkable manner the testimony of Jooet, 
who in his turn supports tiie evidence of 
Barnes. Now Barnes tells us that after some 
angry words, heard by McDonald and his com- 
panion, who went out fearing a row, pri- 
soner drew his pistol and stepped back, cocking 
it as if he intended to fire. Thereupon Bame^ 
seixed hold of him, but not before. This scuffle 
caused Jones to turn round, and just then the 
pistol went off in the prisoner's hand and Hayes 
was shot dead. It is perfectly evident that it 
was not the intention of the prisoner to shoot 
Hayes, but I must tell you that if the prisoner 
fired the pistol intending to shoot Barnes, and 
that, accidentally, he shot Hayes it is just as 
much murder as if he had shot Barnes. The 
measure of his guilt is the guilty intent towards 
Barnes. And here comes the whole difliculty 
of the case. If you believe Barnes, he never 
touched the prisoner until he drew the revolver 
and cocked it as if he were going to fire. 
Barnes then seized the prisoner and the pistol 
went off. Now if you think prisoner did not 
relent in the apparent intention to fire, and that 
he drew the trigger, he was guilty of murder. 
If again you think that, in spite of appearances, 
he relented at the last moment, and that the 
pistol went off accidentally, then he is oolf 
guilty of manslaughter. In arriving at a con- 
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elusion on this point you may consider the 
transaction of the night before, the violence 
still manifest immediately after towards Barnes, 
the £ftct of his being provided not only with a 
pistol bnt a razor, and his violence towards Jones 
when he diaarmed him. Ton may also considttr 
the fact, somewhat in prisoner's &vour, that, in 
spite of his excitement against Barnes the 
night before, he did not allude to the canse of 
his displeasure until Barnes spoke to him on 
the subject. This may not be much, but it 
tends in some degree to show that, though vio- 
lent when excited, he was not so malignant as 
his act might lead one to think he was. 
Too may also consider his good character. He 
has produced witnesses, who have known him 
for the last few months, to establish that he is 
possessed of qualities which are not to be des- 
pised. But if in viewing the whole circum- 
stances you think he executed his apparent 
intention of firing the pistol at Barnes, then 
you must not hesitate to qualify the crime as it 
deserves, or try to escape responsibility by find- 
ing for the lesser offence. The question is 
reduced to one of evidence, — I have done my 
duty in laying down as clearly as I could the 
law applicable to the case as I understand it, it 
is now for you to do your part." 

The jury found the prisoner guilty of man- 
slaughter. 



STUDY FOR TEE LEGAL PROFESSION, 

Our excellent contemporary of Albany is 
somewhat muddled in his quotations. We are 
surprised to read (in the last issue of the Law 
Journal) the following, printed within quotation 
marks, as from the Legal News : — " The three 
^ years spent in a law office is very apt to beget 
" habits of lasiness, because the time is so much 
" longer than is needed to learn what is now re- 
" quired upon the examinations. On the other 
" hand, a man who could pass the most severe 
*' examination after a short time of study, might 
" be entirely without, the experience which is 
" needed and only comes with long office prac- 
** tice." We would like to see the volume and 
page of the Legal Newe for this quotation. If 
we had referred to the subject at all, our obser- 
vations would not be precisely in this sense. 
Then, too, our contemporary refers to what « the 
Canada Legislature'' has resolved to do with 
reference to this question. We are supremely 



blessed in Canada with j^ less than eight legis- 
latures. The only body, however, to which the 
distinctive name of *< the Canada Legislatore " 
can, with any approach to accuracy, be ap- 
plied, happens to have nothing at all to do with 
the course of study for members of the legal 
profession. Whether any of the other bodies 
have undertaken to consider this subject we are 
not prepared to say, for the perennial clatter of 
our Parliaments is somewhat confusing and 
difficult to follow, but we fancy that our con- 
temporary has got matters somewhat mixed, 
and we leave him to solve the riddle. 



OOMMUHICATIOHS. 

DDPUT V. DUCONDU. 
To the £dJtor of the Lbqal Nrws : 

Sib, — The adverse criticism on the judgment 
of the Supreme Court in this case, contained in 
the Legal News of the 18 th instant, proceeds on 
the same mistaken view of the case as did the 
judgment of the Queen's Bench which was re- 
versed by the Supreme Court. 

It can hardly be seriously pretended that be- 
cause the Crown is bound to no warranty in 
conceding timber limits, that therefore private 
parties in whose hands such limits become val- 
uable private property, cannot reconvey them 
with warrranty. 

Without, however, entering upon a discus- 
sion of the question of warranty generally in 
such sales, very few words mil suffice to show 
that the whole point of R's. criticism, vis : that 
there was no new or sufficient consideration for 
the warranty contained in the deed directly in- 
voked by appellant, is entirely unfounded. 

What were the undoubted fiicts ? The seller 
had agreed to sell all rights obtained by him 
from the Crown to some two hundred and fifty 
miles of timber limits which he professed to 
hold under certain timber licences enumerated 
in the agreement. 

Subsequently it was discovered that two of 
these limits, fifty miles in extent, could not be 
delivered to the purchaser for the very good 
reason, that at the time when the seller had 
agreed to sell them and had taken payment 
therefor, he had abandoned them and held no 
licences whatever for them, and another party 
had in consequence stepped in and taken up 
the limits. Thus the seller had sold and taken 
payment for what he did not possess and must 
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have known it^ and th^ also the deficit was the 
direct consequence of his own acts. Now 
there are authorities both in Pothier and our 
own Code, which apply in such cases. Art. 1487 
says : that where a vendor sells a thing that 
does not belong to him, the buyer may recover 
damages if he were ignorant of the foct Art. 
1576 says: that the seller of a debtor other 
right is bound by law to the warranty that it 
exists and is due to him although the sale be 
without warranty. Art. 1509 B&yn : '< Although it 
be stipulated that the seller is not obliged to 
any warranty, he is nevertheless obliged to a 
warranty against his personal acts. Any agree- 
ment to the contrary is null." Thus then, even 
if it were admitted, which it is not, that the 
original sale of limits did not carry the war- 
ranty usual in sales, still it is clear, beyond 
question, that it did impose on the seller : Ist, 
The warranty that he at least held the licences ; 
2nd, The warranty against his own personal 
debts ; and 3rd, The obligation to make good all 
damages suffered by the buyer by his not 
getting the fifty miles of limits for which the 
seller had nor licences and which were lost by 
the seller's own act. 

When the new deed was executed between 
the parties, by which it was intended to com- 
pensate the buyer for the undoubted claim he 
had for the damages which he had suffered under 
the circumstances stated, how can it be said, 
that there was then no sufficient consideration 
for the warranty stipulated, even if there was 
no obligation of warranty under the original 
sale ? The deed admitted in the most express 
manner the obligation of the seller to make 
good the fifty miles deficit, and to meet this, the 
seller conveyed ¥rith warranty fifty miles of 
other limits, of which he could not, and did nob 
give peaceable possession and enjoyment to 
the buyer. 

The Queen's Bench, losing sight of the above 
important features of the case, held that there 
was no ground for this warranty, and in face of 
the deed turned the appellants out of Court with 
nothing, as «R." thinks the Supreme Court 
should have done. The Supreme Court, how- 
ever, was of opinion that it could not have been 
the intention to give to appellant a mere illus- 
ory indemnity for so undoubted a claim, and in 
this it will be generally held that it judged 
rightly. 



As to the merits of the Supreme Court, 
the opinion of « R." is not that of the Montieal 
Bar at least. It is not many months aincea 
large meeting of this Bar was held to caoadier 
Mr. Girouard's Bill to deprive the Court of its 
general appellate jurisdiction. The proposal 
to do this was voted down by a majority of 
about two to one, and in the minority, aa fiu* as 
is known, there was but one man who had ever 
pleaded a case before that Court, while in the 
majority were the men who had taken or 
pleaded in that Court the larger number of all 
the appeals from this Province. 

The general feeling of this Bar nndonbfcedly 
is, that it is well that there is a Supreme Court 
where such mistakes as that made in the case 
under discussion, can be remedied and jnstioe 
done, without the enormous expense of an ^>- 
peal to the Privy Council. 

Montreal, March 22nd, 1882. N.W.T. 



HOTES OF GASES. 



COURT OP QUEEN'S BENCH. 

Montreal, March 16th, 1881. 
Before Rambat, J. 

RSOINA V. BULMSIl. 

Autrefou acquit. 

In charging the jury empanneled to try the 
plea of autrefoii aejuii, the following observa- 
tions were made by 

Ramsay, J. — The prisoner is indicted for 
shooting with intent feloniously to kill and 
murder one Benjamin Plow. Being arraigned he 
pleaded, besides the plea of not guilty, a special 
plea of atUrefris acquit. The fiicis are these : — 
He was put on his trial at the last term of this 
Court under an accusation containing six counts, 
all referring to the same fiu^t of shooting, as has 
been proved by the evidence of the Crown pros- 
ecutor at the last term, and as indeed it ap- 
pears from the reading of the indictment. It is 
not pretended, and in common honesty it could 
not be for an instant pretended, that in reality 
the six counts for the first indictment referred 
to six different shootings, and that the present 
indictment referred to a seventh. I say this in 
a pointed manner, because a recent decision in 
England, in the form it has come to us, may 
have given rise to superficial views as to the 
real state of the law with regard to plurality of 
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accnBBtions in the aame bill. As a mere abstract 
proposition of law, there never has been or 
conld be any reasonable doubt that several 
offences, of the same gravity at all events, that 
is all misdemeanours, or all felonies, could be 
laid in the same indictment. The common de- 
mand of the prisoner that the Crown shall 
select on which it proceeds, when the counts 
are too divergent^ and the Judgments of the 
GooTts requiring the Crown to select, fully 
establish this. That it never was supposed to 
be the law that several felonies could be tried 
on one indictment is made still more clear by 
the existence of a statute which permits three 
embeailements or fraudulent applications or dis- 
positions to be tried on one indictment provided 
they occur within the space of six months, (32 
and 33 Vic, cap. 21, sec. 73). There is also 
a provision for the trial of three larcenies 
committed within the space of six months 
(32 and 33 Vic, cap. 21, sec 5.) If the 
common law permitted that any number of 
felonies or misdemeanours could be tried in one 
indictment against the prisoner's will, these in- 
dictments would be absurd, or they would be 
limitations of the former law,— a conclusion too 
preposterous to be entertained. I wish it fully 
to be understood that I am not desirous of 
throwing any doubt on the decision of the case 
of Orion # The Queen. The decision in that 
c-ase is probably quite sustainable, without 
upsetting the whole traditions of criminal 
practice, at all events as they have existed in 
this country, and setting at naught the 
Rtatutes above cited, which are borrowed 
from the English criminal acts. 

The learned counsel for the Crown has very 
clearly analysed the whole question before us 
to^iay. He has submitted three propositions : 

Ist. He says that the prisoner was never in 
peril on the indictment now before you, but 
that be was tried before on an indictment un- 
sustainable in law, which, before any judgment 
was rendered upon it, was reserved for the de- 
cision of the Court for Crown cases reserved, 
and there was set aside as bad in law. 

2nd. He says the two accusations are not 
identical ; and 

3rd. He says that there was no verdict on 
any count but the bad one, and that therefore 
he has not been tried upon them. 

On the first of these points I entirely concvr 



with the learned counsel for the Crown, and I 
think that if the bad count had stood alone in 
the first indictment the prisoner might have 
been tried again on the bill before you ; but 
it does not, and therefore the answer does not 
meet the present case. 

From my previous remarks as to the identity 
of the fiicts, I need hardly say I consider the 
second point quite untenable. 

On the third point, I think that the presump- 
tion of law must be, that the special plea of 
guilty upon one count means not guilty on the 
others, on the well-known principle of law 
ineluiio tim'iM, exclurio aUeriut, To suppose any- 
thing else would be to presume that the Court 
acted wrongly, which is opposed to another 
well-known saying of the common law. It has 
been argued that in certain cases judges and 
courts have said that the record should show the 
precise verdict disposing of each count. This is 
quite true, but I feel satisfied we should be de- 
parting from the intention of the learned per- 
sons whose words are thus Quoted if we were to 
hold that they meant that where the record was 
silent as under the circumstances before us, the 
presumption was to be against the prisoner. 

I must therefore chaise you as matter of 
law, that If you believe the prisoner now in the 
dock is the same William Bulmer who was 
tried on the 26th and 27th September last 
(about which there is no room for doubt), he is 
entitled to a verdict at your hands on his 
special plea of autrrfoie acquit. 

The verdict was in fiivor of the prisoner. 



SUPERIOR COURT. 

MoNTRBAL, March 15, 1882. 
Before Mackay, J. 
Thi GuABAKTU Ins. Co. OF N. A. V. Bbthuni. 
Procedure — ImerifHcn for proof -—C. C. P. 238. 

The case was inscribed for enquile and merits 
for the 15th of March. The March Term of 
the Court of Queen's Bench, Appeal Side, 
opened on the same day. 

When the case was called, the defendant's 
counsel asked that it be postponed, stating that 
the plaintiff could not force him to proceed 
while the Court of Queen's Bench was sitting. 
He referred to 0. C. P. 238, amended by 35 
Yict. ch. 6, sect. 8. 

The plaintiff's counsel contended that the ar- 
ticle cited applied only to inscriptions for proof. 
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and not for proof and hearing at the same 
time. 

The defendant submitted that if the article 
applied to cases fixed for proof, it should apply 
a fortiori to cases fixed for proof and hearing. 

The Court ruled that the article was appli- 
cable in both cases, and that while the Court of 
Queen's Bench, appeal side, was sitting, a party 
could not be forced to proceed either at enquSU 
ttu long or at enquiU and merits. The applica- 
tion of the defendant was, therefore, granted. 

HatUm j* NicolU^ for plaintiff. 

Bamardf Beauchamp ^ CreighUm^ for 
defendant. 



COUB DE CIRCUIT. 

MoNTRiAL, 14 Mars, 1882. 

Dtvant Papinsau, J. 

Tbiophilb Lavoii, requ6rant y. Frs. Hamelin, 

d^fendeur. 

ConUttation ffSUetion munieipale. 

JugS — Que pour Hre recu d eontetUr ViUcUon 
d^un eofueiUeTj U faut u prStetUer cmant la elA- 
ture du premier terme de la eour qui a mivi le 
jour auquel la nomnaiion contetUe a iU faite^ 
£U i^Scoule plus de 15 jourt etUre la dite nonU' 
nation et la eldlure du dit terme. — C. Murueu- 
pal art. 351. 
Dans Tesp^ce, le requ6rant contestait Telec- 
tion du d^fendeur 61u conseiller municipal pour 
le quartier Saint-Denis du village Saint^ean- 
Baptiste. L' Election avait eu lieu le dixi^me Jour 
de Janvier dernier, et la requite pour contester 
avait 6t6 pr^sent6e le treiie de f6vrier aussi der- 
nier, id ettj d Pouverture du terme de la cour de 
circuit pour le mois de f6vrier. 

Le terme de Janvier avait commence le 15 : 
c'est-^-dire deux jours apr^s la nomination con- 
testae. 

Les Requ6rants pr6tendaient que qninze Jours 
ne s'6tant pas 6coul6s entre Pouverture du terme 
qui avait suivi la dite nomination et le Jour de 
la mdme nomination, ils 6taient bien fond^s k 
se presenter & Touverture du terme de f(§vrier. 
L'Hon. Jnge a accepte la pretention de la de- 
fense, savoir ; Que s'il y avait plus de quinze 
Jours entre la nomination contest6e et la cl^ure 
dn terme qui a suivi la dite nomination, la 
requdte devait dtre presentee durant ce terme-ci. 
Le terme de Janvier s'6tant continue Jusqu'au 
26, et la nomination ayant en lieu le dix de 



Janvier, le Reqneiant devait se presenter le 26 
Janvier, et il n'etait pas recevable k le &ire le 
premier Jour dn terme de fevrier. 

Bn consequence la requete fat renvoyee avec 
depens. 

TaiUon et Nantel pour Requerant. 

Champagne et Comdlier pour defendeor. 



SUPERIOR COURT. 

MoNTRXAL, March 15, 18d2. 
Before ToBRANCX, J. 
Ebllond v. Rxbd. 

Peremption — Uaefid Proceeding. 

Continuing a caute at enquite bg consent is a ua^ 
proceeding and prevents peremptian. 

The defendant made a motion for peremptioiL 
The last incident in the cause was on the 7th 
December 1881, when the cause was at SnqueU^ 
and the entry in the plumitif was that the csie 
was then continued to 9th December, 1881, by 
consent. The defendant contended that this 
was not a valid proceeding in the cause, and 
that therefore peremption was acquired to him. 
He likened the case to Cook v. MUler, A Revue 
Legale, 240, at Quebec, where the entry in the 
plumitif was that the case had been called. 

PxB Curiam. The cases are entirely different. 
Here the cause was adjourned by the agreement 
of the parties. It was a valid and useful pro- 
ceeding. In the case of Cook v. Miller, the 
cause was called by the prothonotary and 
nothing done. There was no intervention or 
proceeding by either party. 

Motion dismissed. 

Robertson j- Fleet for plaintiff. 

Maelaren j* Leet for defendant. 



SUPERIOR COURT. 

MoNTRSAL, March 16) 1882. 
Btfore ToRRANCi, J. 

SoOIBTfi ANONTMB DBS OLACIS IT PRODUITB CHim- 
QUKS DB St. GOBAIN, A CIB. V. OlBBBTON, k 

Bblangbb, opposant. 

Seeuritg /or costs. 

A nmnresident plaintiff contesting ike eoUoeelion of 

an opposant is bound to give ssewitif for 

costs. 

The plainfif^ a non resident, contested the 

collocation and privilege of the opposant who 

was a resident of the Province of Quebec. 
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Thereapon the opposant asked for secority for 

CO6t0. 

Per CuRiAJf. The main objection made by 
plaintiff to this demand is that he is not a 
plaintiff as regards the opposant^ bat on the 
defence. This is true from one point of view, 
bQt from another point, the plaintiff seeks to 
enforce his rights. The pretention of the 
plaintiff has been maintained in an elaborate 
judgment by Mr. Justice Ramsay in Webster v, 
PhObriek # Wilkie, 15 L. C. Jur. 242. I have 
already ordered security such as is now asked 
for in Baltzar v. Grewing^ 13 L. C Jur. 297, fol- 
lowing Benning v. Rubber Co., 2 L. C. Jur. 287 : 
Chureh y. Bostwiek J* Wheeler, cited in a note to 
Mahoney et al, v. Tompkins ^ Geddee et al: 9 L. 
C. R. 72, which is also in point. I think on 
priuciplp, that the security should be given 
here by plaintiff. [ think the equities are the 
same way. Merlin: Repertoire: vo. Caution 
judicatum solvi, p. 449, says : « On doit ^ cet 
egard, considerer comme d^fendeur I'^tranger 
qui He pourvoit en nullite d'une saisie pratiqu6e 
contre lui en France, parcequ'en effet c'est le 
saisissant qui est demandeur originaire. • • • 
Par la raison contraire, si c'est un etranger 
qui est le sai8issant,-la partie saisie pent exiger 
de lui qu'il donne caution pour les dcpens et 
dommages-interdts auzquels il pourra dtre 
condamne, en ca« que la saisie vienne k dtre 
declaree irreguli6re ou mal fondee. 

Motion granted. 

Abbott, Taii <}• Abbott for plaintiffs. 
Madore for opposant. 



SUPERIOR COURT. 

MoNTRCAL, March 13, 1882. 

Before JsTTfc, J. 

Legrjs v. Duckbtt. 

Property qtutlifiealion — Member of Provincial 

Legislature, 

Property possessed by the wife sSparie de biens 

of a member of the Legislative Assembly of 

Quebec cannot be taken into account in an 

inquiry into the qualification qfsuch member. 

The action was to recover the penalty enacted 

for sitting in the Legislative Assembly, Quebec, 

without legal qualification. 

The Court maintained the r^ponse en droit 
filed by the plaintiff to part of the plea. The 



judgment, which is as follows, fully explains 
the decision : — 

<< La cour apr^ avoir entendu les parties par 
leura avocats sur la r6ponse en droit plaid^ 
par le demandeur k cette partie de Pexception 
p6remptoire du ddfendeur contenue dans le 
paragraphe commen^ant par ces mots, etc. 

» Considerant qu' aux termes des Arts. 124 et 
125 de la loi 61ectorale de la province, le d6put6 
k l'assembl6e legislative doit ^tre proprietaire 
possesseur de biens fonds d'une valeur de $2,000 
au destius de toutes charges, rentes et dettes 
hypothdcaires, et ce k son propre usage et 
avantage ; 

<< Considerant que d'aprds le sens legal et 
juridique du mot proprietaire, la possession 
que pent avoir le mari des biens appartenant 
k sa femme separde de lui quant aux biens, ne 
pent ^tre considerce cumme coni^rant au mari 
la propriete ni mdme une possession suf&sante 
des dits biens pour repondre aux exigences de 
la loi 2i cet 6gard ; 

«< Considerant que Pinterpr^tation donn6e au 
mot proprietaire dans Particle 2 de la dite loi 
eiectorale n'est applicable qu' k Pclection et non 
k reiu ou k reiigible ; 

" Considdrant en consequence que la partie de 
la defense du defendeur invoquant la possession 
des biens f(*nds de son epouse s^par^e de lui 
quant aux biens pour se qualifier comme 
depute, est mal fondee en droit ; 

" Maintient la reponse en droit du demandeur 
k cette partie de la defense du defendeur,'' etc.. 

Longpr^ j* David for plaintiff. 

T. ^ C. C. DeLorimier for defendant. 



TRIBUNAL DE COMMERCE DE LA SEINE. 

Paris, 29 Dec. 1881. 

Devant Crcchy, Poussieloub et Deryill^, JJ. 

De Maubbdge et al, v. La Compagnie dd TtLl^ 
GRAPHS DE Paris A New York. 

Traitis et conventions entre deux Compagnies de 7V- 
ISgraphe, pour unir leurs intirets. 

lo. Lunanimiti des aetionnaires est non requise 
pour confirmer telies conventions ; la mc^oritS 
des membres prints d une assembUe suffU. 

2o. Un actionnaire n*a pas le droit de se plaindre 
que les traitSs de fusion sont interdits par V octroi 
fait par les OouvememerUSf cPattSrir les cables 
iur leur territoire. 
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3o. Ia vote raUfiani Us ditu eomfentiotu n*a paa 
besoin tPaUeindre le nombrevmUu pour modifier 
lei etatuU iociaux. 

Jugement: 

Aprds en avoir d61ib6re conformement k la 
loi: 

Sur la fin de non recevoir tir^ de Tarticle 
soixante des statuts ; 

Attenda que la qnestton aujoiird'hui son- 
lev^ par les demandeurs a 6te expos^e par eux, 
k Fassembloe g^ndrale des actionnaireSi qa'elle 
y a 6t6 di8cnt6e, et la dite assemblde a par son 
vote fait connaitre ses intentions relativement 
aux objections formul6s contru les trait^s passdf 
avec les compagnies anglaises, que le vcbu de 
Tartlcle soixante k re^u implicitement satisfac- 
tion, qu^l n*y a done pas lieu de s'arrdter k la 
fin de non recevoir oppos6e. 

Attendu que do Maubeuge et de KucIkIc son- 
tiennent, premi^rement que les conventions 
incrimintes auraient change I'objet social, et 
par suite auraient du ^tre accept6es et ratifiees, 
par TunanimitS des actionnaires. 

Deuxlimement, que les trait^s de fusion se- 
raient interdits k la soci6t6 par les gouveme- 
ments qui lui ont accorde le droit de faire 
atterrir ses cables sur leur territoire. 

Troisldmement que le vote ratiflant les dites 
conventions n'aumit mdme pas et6 emis par la 
majoritd requise pour modifier les statuts so- 
ciaux. 

Sur le premier moyen: 

Attendu que les demandeurs soutiennent que 
la soci6t6 aurait M constituee en vue de crcer 
une communication t6Ugraphique entre la 
France et les Etats-Unis, d'afiranchir les d6pd- 
ches Fran9aise8 de I'obligation d'emprunter les 
cables strangers et de faire concurrence aux 
compagnies Anglaises d^}k existantes, que les 
conventions intervenues entrc la 80ci6t6 Fran- 
^ise et les compagnies Anglaises porteraient 
atteinte k I'independance de la compagnie Fran- 
9aise et annuleniient ainsi le but que se sont 
proposes les actionnaires. 

Mais attendu que I'article premier porte que 
la Roci6t6 a pour objet la creation de lignes t6- 
l^graphiques entre la France et TAmSrique 
d'une part et I'Angleterre et rAm6rique d'autre 
part, et l'6tabiis8ement, Pentretien et I'exploita- 
tion lies cables sous marins, et des lignes tcI6- 
graphiques destines k relier les deux continents 
qu'il n'appert pas des teimes des conventions 



susvis^es, qu'elles portent atteinte k I'objet aocial, 
tel qu'il est d6fini dans les statuto, qn'U n'est 
pas m^me d6montr6 qa'elles soient contnires 
au but que les demandeurs pr6tendent avoir ete 
la cause determinante de leur sooscription, qull 
n'y a done pas lieu d'exiger pour leur validite 
qu'elles soient accepttes par runaoimite dee 
actionnaires. 

Sur le second moyen. 

Attendu que la dech6ance enconme snivant 
les demanderrs par la societe ne pourrait etre 
prononc6e que par les gouvemementa int^res- 
s6s, qull n'appartient pas aux actionnaires de 
I'invoquer centre la soci6te elle-mdme. Atten- 
du au surplus, que le gouvemement Fnm^ais a 
connu les trait6s intervenas entre les compa- 
gnies Frant^ises et Anglaises, qu'ils s'execntent 

k sa connaissance depuis plus d'une annee, 
qu'il les a au moins tacitement appmavet^, 
qu'il en est de mdme du gouvemement des 
Ktats-Unis, que le moyen invoquS doit done 
dtre repouss^. 

Sur le troisi^me moyen : 

Attendu que I'article trent&-six des statuts 
porte que les deliberations relatives k Taugmen- 
tation du fond social, aux modifications, ou addi- 
tions aux statuts k la prorogation ou k la disso- 
lution de la society, ne peuvent dtre prises que 
dans une assemblee generale extraordinaire 
composde d'un certain nombre d'actionnaires, 
reprdsentant au moins la moiUe du capital 
social. 

Attendu que les conventions intervenues avtx; 
les compagnies Anglaises ne comportent aucun 
des effets unumcres dans I'article 36 des statute, 
qu'elles ne constituent qu'une modification ap- 
port6e k I'exploitation des t^l^graphes F renins, 
qu'elles n'excMent pas les limites des pouvoir« 
du conseil d'administration, tels qu'ils sont 
definis dans Tarticle vingt-deux des statuts, que 
si le conseil d'administration a era devoir le« 
soumettre k la ratification de I'assemblde gene- 
rale, les votes des actionnaires presents dont le 
nombre repr^sentait une part #gale ou 8ap6- 
rieure au quart du capital social, suffit pour 
valider les dites conventions. 

Attendu au surplus qu'il n'est pas etabli 
qu'elles soient contraires k I'int^r^t social, qn'k 
tons egards la demande de De Maubeuge et de 
Kuckle, en annulation de la deliberation da 
douse Janvier 1881, doit dtre reponss^e. 

Par ces motifs, 

Le T|ibunal jugeant en premier ressort, de- 
clare de Maubeuge et de Kuckie mal fond£« 
en leur demande, les en debonte et les oon- 
damne par les voies de droit en tons les depens, 
et mdme au coat de l'cnr6gi8tremontdu present 
jugement, les dits depens taxes en marge de la 
minute du present jugement 

Mtre. Boutronef pour les Demandeurs. 

Mtre, Marrmtdf pour la Defenderesse. 
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SECTION 38 OF THB LARCENY ACT 

Lately we pointed out the objections to seve- 
ral proposed laws, to-day we purpose to direct 
attention to a very dangerous law. The 38th 
Section of our larceny act is not entirely of 
Canadian manu£Eu:tnre. With some trifling diffe- 
rences of phraseology the former part is borrow- 
ed from the English act 31 and 32 Vic. c. 116, 
Sect. 2, which is in the following words : 

" li any person, being a member of any co- 
partnership, or being one of two or more benefi- 
cial owners of any money, goods or effects, bills, 
notes, securities, or other property, shall steal or 
embeazle any such money, goods, or effects, bills, 
notes, securities, or other property of or belong, 
ing to any such copartnership, or to such joint 
beneficial owners, every such person shall be 
liable to be dealt with, tried, convicted and 
punished for the same as if such person had not 
been or was not a member of such co-partnership 
or one ol such beneficial owners." 

Our statute is in these words : " Whosoever 
being a member of any co-partnership owning 
any money or other property, or being one of 
two or more beneficial owners of any money or 
other property, steals, embeszles, or unlawfully 
converts the tame or any part thereof to htt own use, 
or thai qf any pereon other than the owner, shall be 
liable to be dealt with, tried, convicted and 
panished as if he had not been or were not a 
member of such co-partnership, or one of such 
beneficial owners." 

The disposition in italics and capitals is the 
addition of our law. The object of the legisla- 
ture in enacting these clauses was excellent. 
It was to give the protection of the criminal 
law to co-partners one against the other. It is 
perhaps to be regretted that every moral offence 
cannot be made the subject of some exem- 
plary penalty. There can be no doubt that from 
a purely abstract point of view this is the high- 
est administrative idea. But there seems to be 
a practical limit, very soon reached, beyond 
which it is found imprudent to go. If all im. 
moral, t>., improper or unlawful, acts were to 
be subject to penal consequences, it is evident 
tbat recourse would be had to the criminal 
coorts in every legal difficult. The tendency 



in this direction is already considerable, and it 
is only restrained by the judicial influence, 
which has hitherto discouraged all these at- 
tempts. How long this reserve can be kept up, 
depends to a great extent on the wisdom of 
Parliament, and the moral courage with which 
members refuse to be intimidated by the fear of 
being mis-represented to their constituents. 
The 38th Hection of the Larceny Act makes the 
line dividing crime from cidl wrong-doing so 
undistinguishable that it belongs to a class of 
legislation which is highly dangerous. If any 
one will take the trouble to examine the rela- 
tions existing between partners or beneficial 
owners, he will at once see how impossible it 
is to put a partner in the place of a thief with- 
out revolutionizing the whole doctrine of larce- 
ny. The takinffj which is the essential act of 
stealing, cannot take place by the partner. Of 
course it will be answered, there may be a 
fictitious taking as when the conversion is assi- 
milated to the taking, for example when a ser- 
vant steals property under his charge. This 
however is no valid answer, for in such case the 
moral guilt is directly apparent. But in the 
conversion by the co-partner or part beneficial 
owner, the moral guilt, except in some very 
exceptional cases, can only be made apparent 
by a complete examination of the whole details 
of the busintess. The embezzlement alternative 
is not open to precisely the same objections, for 
in embezzlement there is no wrongful taking ; 
but it has other objections of its own, and it is 
equally open to the difficulty that to ensure 
conviction, on even plausible grounds, the 
whole business of the co-partnership must be . 
gone into. 

Fortunately the text of the statute, in 
so far as it is borrowed from the English act, 
is so imperfect that no indictment can be 
framed under it. This difficulty is not acknow- 
ledged in England, it appears, or rather the point 
has not been raised. In the Queen j* Butterworth 
(12 Cox, 132) it was objected that it was not a 
felony, but Lush, J., exclaimed, " if the offence is 
not a felony, what is it ? '' He might have been 
answered by one word, — << nothing." That this 
would have been the proper mode of looking 
at it was exemplified a few minutes later, by 
the same judge citing the 24 and 26 Vic, c. 96, 
s. 3, which says that a bailee fraudulently con- 
verting property " shall be guilty of larceny.'' 
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That is a proper form of enactment, and there 
would have been no objection to the form of 
Section 38 if it had declared that a partner 
fraudulently converting the property of the co- 
partnership shall be guilty of larceny. As 
another instance of the proper style of enact- 
ment, see with what care the statute makes it a 
felony, akin to larceny, to steal things attached 
to or growing on land. ( 24 and 25 Vic, c. 96, 
8. 31.) It is submitted that the form of Section 38 
is as unusual, as it is inconclusive, and that a 
new felony has never been created before in 
such loose and untechnical language. The lat- 
ter part of our statute, sins in a different direc- 
tion, from the part borrowed from the subjoct of 
Mr. Justice Lush's admiration. It is too easily 
applied. It makes any unlawful conversion of 
co-partnership property a crime. So if a part- 
ner over-draws his account, or takes a three cent 
stamp for a private letter, he may be — it is 
difficult to say what may not happen to him — ^he 
might perhaps be sent to the retreat where 
those who go on board a merchant ship, without 
the leave of the Captain or the person in charge 
ought to be sent, if the laws of this land were 
impartially executed, which, luckily, they are 
not. Mr. Justice Taschereau has seen the diffi- 
culty, and he says (vol. 2, p. 456) that the second 
category <* does not seem to mean that all un- 
lawful conversions by a partner of partnership 
property will be indictable, but only that, when 
the converting would be a misdemeanour in 
any other case, the fifict that the property is 
partnership property, will not alter the case." 
Here are bewildering modes of interpretation, 
« if it isn't a felony, what is it ? " " it does not 
seem to mean ; " but it must be admitted that 
the mode of the Canadian author is less objec- 
tionable than that of the English judge — the 
former restricts, the latter enlarges the scope of 
a criminal statute. The true method is to say 
that a criminal statute meam what it iay», R. 



THE MARRIAGE BILL, 

Mr. Qirouard's Bill, to legalise marriage with 
a deceased wife's sister, was passed through the 
Commons on March 22 by a large majority. 
It gave rise to several interesting discussions 
which are too long for our colqmns, but which 
win be found in the Haruard Report for this 
year. An amendment was moved by Mr. Mills, 
ti that the said Bill be re-committed to a Com- 



mittee of the Whole, with instructions that they 
have power so to amend the same, that the law 
as to marriage with a deceased wife's sister may 
be uniform throughout Canada." ThU was nega- 
tived on division by 104 to 54. Mr. Amjot 
then moved in amendment, "■ that the asld Bill 
be re-committed to a Committee of the Whole, 
with instructions that they have power to pnv 
vide that every marriage celebrated by a com- 
petent religious authority, be declared valid 
and legal." This was lost on division. Sir 
Albert Smith then proposed that the bill be 
considered that day six months, which was lost 
by 113 to 36. 

Two other amendments were then moved, 
the first by Mr. Strange, that the said Bill be 
re-committed to a Committee of the Whole, 
with instructions that they have power lo 
amend it, by striking out all the words after 
"deceased wife" and inserting the following 
instead thereof : — « and between a woman and 
the brother of her deceased husband are hereby 
repealed, and such marriages are hereby declared 
legal and valid ; "—which was negatived on i 
division. Mr. McCuaig then moved, that the 
said Bill be re-committed to a Committee of the 
Whole, with instructions that they have power 
to amend the same, by adding the following 
proviso :— Provided that no ch^rgyman, or Min- 
ister of the Gospel authorized by law to perform 
the ceremony of marriage shall be obliged to 
perform such ceremony, if the woman is the 
sister of the former wife of the man to whom 
she desires to be married." This was also nega- 
tived on a division. 

On the motion for the third reading, Mr. 
Amyot moved in amendment^ that the said Bill 
be not now read a third time, but that it be 
Reaolvedf That the Federal Parliament has no 
jurisdiction to legislate on the qualities required 
to contract marriage, and that the terms and 
the intention of the Federal Act give that right 
exclusively to the Provincial Legislatures ;— 
which was negatived on a division. Mr. Strange 
then moved in amendment, That the said Bill 
be not now read a third time, but that it be n; 
committed to a Committee of the Whole with 
instructions that they have power to amend the 
same, by striking out all the words after *' de- 
ceased wife " and substituting the following:— 
<* and between a woman and the brother of her 
deceased husband ax^ hereby repealed, and such 
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marriages are hereby declared to be legal and 
Talid " ; — which was negatived on division by 
87 to 49. The Bill was then read a third time, 
and passed. As finally adopted, the measnre 
reads as follows : — 

"1. All laws prohibiting marriage between a 
man and the sister of his deceased wife are 
bereby repealed, both as to past and future 
marriages and as regards past marriages, as if 
KQch laws had never existed. 
" 2. This act shall not affect in any manner 
any case decided by or pending before any court 
of justice, nor shall it affect any rights actually 
acquired by the issue of the first marriage pre- 
vious to the passing of this act, nor shall this 
act affect any such marriage when either of the 
parties has afterwards, during the life of the 
other, lawfully intermarried with any other 
peTSon.** 



THE SUPREME COURT BILL. 

The following are the provisions of the 
Supreme Court bill introduced in the Senate by 
the Minister of Justice :— 

1. For the purpose of hearing and determin- 
iDg cases of the class hereinafter described of 
appeals from the Province of Quebec, the 
Supreme Court shall call to its assistance two 
"judges in aid," who shall be judges either of 
the Court of Queen's Bench or of the Superior 
Court of that Province, and who shall, for all 
the purposes of such appeals, have the like 
powers and duties as are possessed and dis- 
charged by the ordinary judges of the Supreme 
Court, and shall take, mutatis mutandu, the 
like oath regarding the discharge of the duties 
of office. 

2. The Chief Justice and the other judges 
of the Court of Queen's Bench for the Province 
of Quebec, and the Chief Justice and five of 
the ptfufie judges of the Superior Court for the 
same Province, to be selected by the Govemor- 
in-Council, shall be << judges in aid " to the Su- 
preme Court of Canada, and commissions un- 
der the great seal shall issue to them as such. 

3. The twelve « judges in aid " to the Supreme 
Court shall be placed upon a roster by the 
Chief Justices of the Queen's Bench and Su- 
perior Court, so as to place them in six divi. 
nons of two each— the two Chief Justices not 
being of the same division «-«nd upon a warrant 
from the Supreme Court, under its seal, the two 



Chief Justices shall assign for duty, at each suc- 
ceeding sessions of the said court, two or four of 
the said "judges in aid " who have not heard, in 
any of the courts below, the cases coming with* 
in the class herein described, in which appeals 
are set down for argument at the then next 
sessions of the Supreme Court. 

4. Two or four of the << judges in aid" so 
chosen shall attend the then next sessions of the 
Supreme Court, if any cases of the class here- 
inafter described shall be set down for argu- 
ment at such sessiouF, and two of them shall 
sit with the judges of the Supreme Court and 
hear and determine, with equal voice, all cases 
in appeal from the Province of Quebec com- 
ing within the class hereafter described, and 
such << judges in aid" for each sessions of the 
Supreme Court so attended by them, includ- 
ing the determining of the cases then heard 
with their assistance, shall be paid the sum of 
$300. 

6. In every case of appeal from the judgment 
of any court in thILProvince of Quebec, a pre. 
liminary summary examination of the pleadings . 
and papers in appeal shall be made by the Su- 
preme Court, without argument or the hearing 
of counsel, and if the Court shall declare, by cer- 
tificate under its seal, that the appeal is one the 
decision of which must be governed by, and 
adjudged according to, laws which are peculiar 
to the Province of Quebec, as distinguished from 
those of the other provinces of the Dominion, the 
case shall be deemed to be one coming within 
the class which may be heard under the special 
provisions herein enacted, and shall be heard and 
determined as herein provided. 

6. The judges of the Supreme Court shall 
have power to make such rules as may be 
necessary for giving effect to the provisions of 
this Act, and from time to time to vary the 
same, and if necessary to make new and addi- 
tional rules. 



HOTES OF CASES. 

SUPERIOR COURT. 

Montreal, February 28, 1882. 

Before Johnson, J. 

MoRSB V. Martin. 

Trade-Mark-'Registration'-A2 Vict. c. 22. 

ffeldj that a person who had obtained a tradetnark 

in the United States in 1870, btU who did not 
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regUter the mum in Canada until afUr the 
Act 42 Viet. e. 22 {A.D, 1879), had no action 
for infringement <tfmark against a person who 
'had registered a similar mark in Canada in 
1876. 

Pkb Curiam. This action is brought against 
the defendants for damages for frandulently 
using the plaintiff's trade mark, and also to 
restrain him from further infringement of the 
plaintiffs alleged rights in respect of it. 

The circumstances are somewhat peculiar. 
The plaintiff sets out that, being a subject of the 
United States of America and residing there, he, 
with his brother, as long ago as 1865 began to 
make a stove polish, which soon became known 
and valuable, and having acquired his brother's 
interest in 1868, he has ever since that time 
continued the business alone, under the name 
of Morse Brothers. In order to secure a trade 
mark in his own country the plaintiff caused 
the article in question to be put up in a con- 
spicuous manner : that is to^say, in small ob- 
long cubical blocks, in wxfq^pen of red paper, 
on which was printed a picture of an orb rising 
over a sheet of water, and across the picture, 
were the printed words <' The rising sun stove 
polish." He then adopted that representation 
or device as his trade mark, and got it registered 
in his own country under an Act of Congress of 
July, 1870. The plaintiff then alleges that 
from the beginning of his business (t. e. from 
1865,) he has used this trade mark both in the 
United States and in Canada, and that from the 
small packages and low price of the article, 
and from its being in great demand, people 
buy it without much examination, and their at- 
tention is generally caught by the shape and 
color of the oblong packets ; and then he avers 
that for over two years past (i. e. two years from 
the date of the action, which is 30th January, 
1880,) the defendant, intending to deceive pur- 
chasers, and injure the plaintiff, has manufac- 
tured and sold a stove polish put up very much 
in the same way, the difference being merely 
this, that whereas the plaintiffs trade mark as 
atteady described was an orb rising over water 
and the words " rising sun stove polish," the 
defendant used a vignette or picture of an orb 
or sun without any water, and instead of " ris- 
ing sun," put << sunbeam " stove polish. 

Then, the plaintiff says that about the 20th 
December, 1879, he registered his trade mark 



in Ottawa ; and also, that the defendant (thoogh 
it is not said when) has registered hia, without, 
however, the picture of the orb ; and merdy 
using the words " sunbeam stove poUah." 

Then follow averments of damage, and the 
usual conclusions for condemnation to pay for- 
the past, and for restraint in the future. 

There was a demurrer to this declantion, and 
it was afterwards amended in some respects, and 
I have stated its effect as amended. Besides 
the demurrer, the defendant pleaded that long 
before the plaintiff^s action he (the defendant) 
had been making and selling a stove polish in 
this country, and had registered his trade mark 
at Ottawa, in Oct., 1876, and that it is different 
in important particulars from pUiintiff's. The 
amendment was permitted without costs, and 
there was subsequently a consent to defer the 
law hearing till the merits came up ; and the 
whole case on law and merits is now before the 
Court. 

The first question would seem to be : have we 
anything to do with the defendant's rights in 
his own country in this trade-mark anterior to 
the 1st of Jaly, 1879 7 For he tells us that he 
only registered it in this country in 1879, and 
we have our own statute (42 Vic, c. 22), wliidi 
says in sec. 4 : — " From and after the 1st of July, 
1879, no person shall be entitled to institute any 
proceeding to prevent the infringement of any 
trademark until, and unless such trademark is 
registered in pursuance of this Act" The ques- 
tion then would not be the general one, which 
might have arisen before the statute of 1879, 
whether a foreign trade mark was protected in 
the British dominions ; probably it was, and we 
have the highest authority for saying so, — (see 
the cases collected and cited at p. 11, and p. 46 
in Sebastian's Law of trade marks) ; — but the 
question now is, whether having the right befiore 
1879 to prevent the defendant from using his 
trade mark, and not having exercised his right 
while it existed, before the passing of the statute, 
the plaintiff can now, after the statute of 1879, 
as quoted above, come into court here, and ask 
protection on any other terms than those 
contained in the Act The defendant may have 
done the plaintiff a wrong during all those 3rev^ 
a wrong which nevertheless was' not complained 
of until it was too late. In the &ce of this en- 
actment, which, in the most positive terms, says 
that after the Ist July, 18 7i, nobody shall insti- 
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tote an action of this description unless his 
rights are founded on a trade mark previoasly 
registeied here, can the present plaintiff come 
into a Canadian Court, and invoke the general 
principles which applied to the infraction of the 
rights of foreigners before the passing of our 
statute? The answer, I have no doubt, must be 
in the negatiTe ; therefore the plaintiff's right of 
action is completely gone in so fiir asit is found- 
ed on the general law previous to 1879. Then, 
as regards his rights subsequently to the statute, 
they would appear to be no better, for he says 
he has the right under the requirements of 
that statute, because he registered at Ottawa on 
the 20th of December, 1879, so that supposing 
the defendant here had no previously acquired 
right to oppose to him, the plaintiff could only 
complain oi infractions between his registration 
(20th December, 1879,) and the 30th January, 
1880, (date of the action), a space of forty days. 
But the defendant has a conclusive answer even 
to such a limited demand as that. He says : — 
^ I registered my trade mark in 1876," which is 
true in iact^ and therefore it appears to me that 
if the plaintiff had anything to complain of in 
the defendant's conduct prior to the statute of 
18/9, and chose not to do so, and if the defend- 
ant on the other hand, before the passing of the 
Act of 1879, and under the prior statute (31 Vic, 
c. 55) has registered a trade mark as bis, he has 
acquired under the 3rd section of that Act a right 
to the exclusive use of that trade mark. There, 
fore upon all the questions of fact depending 
upon the enormous mass of evidence in this case, 
I give no opinion. I hold merely that, as the 
plaintiff only registered in this country in Dec- 
ember, 1879, and abstained from exercising the 
riglits he might have had before the passing of 
the Act of that year, he cannot under the pro- 
visions of the 4th section of that Act exercise 
any right of action in the premises as against 
the prior registration of the defendant's trade 
mark. I do not maintain the demurrer, because 
taking the plaintiff's allegations only (apart from 
the defendant's assertion of prior right), he 
might have had an action for infringement of 
his rights between the 20th December, 1879, 
and the 30th January, 1880 ; but the action is 
dismissed unde^ the defendant's second plea, 
setting up the same pretension, coupled with 
the fact of his prior registration. 

Action dismissed. 



Caurtol i Co^ and Kertf Carter i MeOibban 
for plaintiff. 
BoberUon ^ Fleet for defendant. 



SUPEBIOR COURT. 

Montreal, March 10, 1882. 

Be/ore Mackay, J. 

RiBD V. Roy, and Hubbrt et al., mU en cauie. 
and Thb Attorney Gknbral, intervening. 

Indirect taxation — Ezhibits — Powers qf local legie' 

lature. 

The tax upon exhibits imposed hy 44 Ftct,(^.) C. 9, 
being a tat which the person first paying it may 
charge against others, is an indirect tax, which 
the local legislature has no power to in^pose, 
and ther^ore the said enactment is ultra vires, 

Pbr Curiam. These proceedings were com- 
menced in May, 1881, by a rule taken by the 
plaintiff against the Prothonotary to have him 
compelled to receive and mark, "filed" the 
promissory note upon which the plaintiff's 
action is based. 

The Prothonotary has refused to file that note 
because it has not upon it a ten cent law 
stamp. 

The Prothonotary, answering the rule, says 
that by Sec. 32 of Chap. 109, Con. Stat, of 
Lower Canada, it is ordered that the Governor- 
in-Council may impose taxes on law papers and 
proceedings ; that by the 27-28 Yict. c. 5 it was 
ordered that stamps should stand instead of the 
money taxes of the Chap. 109 before referred to 
or that might he imposed by any order-in- 
council under it : that by the 31 Vic. c. 2 of 
Quebec, the word stamps or stamp is defined to 
mean all stamps issued under Chap. 5 of 27-28 
Vic, or under any order-in-council of the 
Governor of the late Province of Canada, 
or of the Lt-Govemor of Quebec, or under 
this Act (of 31 Vic.) or any act of this 
Legislature; that by sec. 12 of 27-28 Vic, 
c 5, it is ordered that no paper or ex- 
hibit on which tax or duty to the Crown is pay- 
able shall be received by any court or officer 
until stamped; that by sec. 10 of 31 Vice. 2 
also, it is ordered that no paper upon which 
stamp ought to be, shall be received by any 
public officer: that by the Act of Quebec, 
passed in the 39th year of Vict. cap. 8, it was 
and is ordered that a tax of ten cents shall be 
payable to the Crown for the use of the Pro- 



102 



THB LEGAL NBWS. 



yinee upon each exhibit, produced or offered in 
the Superior Court, Ac, and that all dispod- 
tions of law applicable to former duties or taxes 
such as this should apply to the tax or duties 
imposed by this act of 39 Vic. ; that by the Act 
of Quebec, 44 Vict. c. 9, all these stamp acts 
have been amended and recast, and a tax of ten 
cents imposed upon each exhibit offered to the 
Superior Court, and order made that no exhibit 
shall be received unless stamped. 

Then a proclamation by the Lieutenant. 
Governor of Quebec is vaguely sot forth, by 
which it was ordered by him and the Council 
that all exhibits should be stamped (when this 
was published is not stated ; nor is it stated from 
what day the order was to take effect.) That they 
(the Prothonotary) are only doing their duty in 
asking a ten cent stamp to be put upon the pro- 
missory note offered as an exhibit by the plain- 
tiff ; that the plaintiff has no right to get the 
order he seeks against them, and they conclude 
for the discharge of the rule. 

There is answer by the plaintiff that the 
Quebec Legislature statute law, by which the 
Prothonotary would justify the claim of a ten 
cent stamp from plaintiff, was and is ultra virei 
of the Legislature, not warranted, seeing the B. 
N. A. Act of 1867, that the ten cent tax 
or stamp duty is not authorized by that Act, 
and is not direct but indirect taxation, and there- 
fore, illegal, and so the rule taken must be made 
absolute. 

The Attorney General of Quebec has inter- 
vened in the caae to support the Prothonotary, 
and his claim to have that ten cent stamp before 
filing the promissory note referred to. For rea- 
sons of intervention he repeats very much the 
arguments of the Prothonotary, but commences 
by alleging formally that the administmtion of 
justice is left to the charge and under the con- 
trol of the Provincial Legislatures ; that this 
administration causes great expense, and neces. 
sitates the employment of officers and servants, 
all of whom have to be paid by the Provincial 
Governments ; that particularly the Government 
is obliged to employ persons to have care of all 
documents produced before the different courts 
of law, and that by law these persons are paid 
out of the consolidated revenue fund of the 
Province. 

The plaintiff answers the Attorney-General 
very much as he does the Prothonotary \ he adds 



some allegations, for instance, this one, that the 
ten cent tax upon exhibits demanded from plain- 
tiff has no connection with the fees or salaries 
of the Prothono^ries or others employed in the 
courts. 

Having thus ftilly stated the pleadings, I ob- 
serve that the tax of ten cents on exhibits wis 
first imposed by the 39th Yict. cap. 8 of Quebec, 
entitled " An Act to aid the grant for the pur- 
poses of the administration of justice.'* Its first 
section imposes a duty of ten cents, payable to 
the Crown, for the uses of the Province, to be 
levied on each receipt, bill of particulars, and 
exhibits whatsoever, prodticed before the courts. 
By its second section the duty is ordered to form 
part of the consolidated revenue fund of the 
province. These two sections of the 39 Vic. have 
been repealed by the 43-44 Vic. c. 9 of Quebecr 
entitled, <* An Act to amend and consolidate the 
different acts therein mentioned, in refierence to 
stamps." Its section 9 again enacts the duty of 
ten cents on bills of particulars, and exhibit^ 
produced before the courts. The moneys levied 
fall by the 31 Vic. cap 9, to the consolidated 
revenue fund. The 43-44 Vic. c. 9 orders that it 
and the 27-28 Vic. c. 6 of the late Province of 
Canada as thereby amended shall be read toge- 
ther as one act. This 27-28 Vic. authorised 
stamps to be issued by order of the Governor- 
in-Council, and the provisions of it are ordered 
to extend to taxes and duty imposed by the 33 
sect, of chap. 109 Cons. Stat. L. Ca., <<so long ac 
such fees continue to form part of the building 
and jury fund, or the officers of justice fee fund.*' 
Under the Constitutional Act, the British North 
America Act of 1867, the provinces may not tax, 
or raise revenue, just as they please. Subsection 
two of sect. 92 of it only permits direct taxation 
in order to the raising of a revenue for prorin- 
cial purposes ; a later subsection allows also shop, 
saloon, tavern, auctioneer, and other licences in 
order to the raising of a revenue for provincial, 
local, or municipal purposes. The Imperial Psr- 
liament has designedly laid specific restrictions 
upon the taxing power of the local legislatures. 
It has not abandoned the taxing power to their 
mere will. So the question: what is lawful 
taxation? may always be brought before the 
courts and will fall to be decided nltimately by 
the judiciary. It has been argued that the ten 
cents stamp duty is « direct taxa^on." If it be 
that it has been well enough imposed. What is 
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direct taxation? Its prominent feature is that it 
is exigible from, and is to be borne by, him who 
immediately pays it ; a tax which the person first 
paying it may charge over to or against any other 
is an indirect tax. Stamp duties on law papers 
and proceedings are expressly called indirect 
taxes by almost all the writers on political 
economy, by all, in fiict, except one, Mr. Craig, 
in so far as I have been able to discover. He 
wrote seventy odd years ago. Had plaintiff paid 
this ten cents tax he could tax it against defen- 
dant on getting judgment. It has been said for 
the Attorney-General that the local legislature 
charged with the administration of justice can 
impose any tax in order to provide for that ad- 
ministration. But it is not so ; for, as said before, 
the local legislatures can only tax as by the Brit- 
ish North America Act. The framers of that 
act knew the import of words. They knew 
what the power of taxation was and means. 
They give power to tax <' by any mode or 
system," to the Dominion Parliament. Our 
condition would have been intolemble had like 
power been conferred upon the local legislatures. 
So the power of these is limited designedly, as 
I have said before. It has also been said that 
this stamp tax might have been imposed by an 
order-in-council under Cons. Stat. L.C.,ch. 109, 
sec. 32, entitled, <^ An Act respecting Houses of 
Correction, Court Houses and Gaols.'' But it has 
been imposed, not by the Lieutenant-Governor. 
in-CouLciI,but by another body, the Legislature, 
and its proceeds are to go, not to the Building 
and Jury Fund, but to the Consolidated Revenue 
Fund I The question before me is as to the power 
of the Legislature, not of the Govemor-in-Coun- 
ctl. I hold the stamp duty in question to in- 
volve, not direct, hut indirect taxation, and that 
the Legislature of Quebec in imposing it has 
exceeded its powers. This stamp duty does not 
answer the description given of "direct taxa- 
tion," and is no more such than was the one 
on policies of insurance under 39 Vic. ch. 7 of 
Quebec ; so the rule taken by the plaintiff must 
be marie absolute, and the intervention is dis- 
missed. 

Maelaren 4* ^eet for plaintiff. 

LaeoBte^ Oloberuky ^ BUaillon for mis en eaute. 

Laranffetf AUamey-Oeneralf for Quebec Gov- 
ernment. 



SUPERIOR COURT. 

Montreal, March 15, 1882. 

Before ToRRANCB, J. 

Bbactdrt v. Lepine, and Dora Cowan, 
garnishee. 

Pawnbroker — Attachment. 

A pawnbroker it entitled to security that the 
pledge seized in his hands shally if sold, 
produce enough to indemnify him. 

The plaintiff had lodged an attachment in 
the hands of the garnishee, a pawnbroker, who 
declared that she had certain articles in her 
possession belonging to the defendant, and 
these she held as security for the payment of 
$124 and interest, and would give them up on 
payment of the debt due her. The plaintiff 
inscribed for judgment on this declaration. 

PiR Curiam. The garnishee must have secu- 
rity that the articles if sold shall produce 
enough to indemnify the garnishee. Roger, 
Saisie-arrdt— No. 243. 

The judgment was recorded as follows : 
"LaCour • • • • • 

" Attendu qu'il n'etait aucunement piouv6 que 
le gage en quesMon fut d'une valeur superieure 
au montant de la creance de la tiers-saisle, 
attendu que le dcmandeur n'a pas offert de d6s- 
int^resser la tiers-saisie ; renvoie la demande 
du demandenr pour jugement sur la declaration 
de la tiers-saisie h moins que le demandeur 
ne donne caution & la Tiers-Saisie dans Tespace 
de 15 jours que ce dernier sera pay^e par la 
vente le montant de sa creance en principal, 
intdrSts et f rais." 

Dalbee j* Madore for plaintiff. 



INSANITY AS A CAUSE FOR DIVORCE, 

The Lancet remarks that, In the Divorce 
Court on Friday, the 16th Dec, a very im- 
portant case was settled in reference to insanity. 
The case was Hunter v. Edney. In this case a 
woman was married, but refused on the wed^ 
ding night to allow the marriage to be con- 
summated. The husband sent for the mother 
of the woman, who took her home after she 
had been seen by Dr. Miskin, a general practi- 
tioner in the neighborhood. Dr. Miskin was 
of the opinion that she was insane. Some few 
weeks later, Dr. Savage, of Bethlem, saw the 
case, and decided that the woman was suffering 
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from melancholia, and not fit to enter into a 
contract, and that in his opinion she had so 
anfifered for some time. The whole case took 
but a short part of one day, and there was 
really no opposition, for though the wife was in 
court, and elected to go into the witness box, 
she did not deny any of the statements made, 
but said that she had no knowledge of some of 
the things which were proved to have taken 
place during the time soon following her wed- 
ding. Thus, she did not remember, so she said, 
making an attempt to strangle herself. The 
judge, Sir J. Hannen, summed up clearly and 
iairly, and pointed out that the woman did not 
seem capable of understanding actions free 
ll-om the influence of delusions, and was there- 
fore incapable of entering into a contract like 
that of marriage, and he decreed the marriage 
null. This is the first case of the kind which 
has been decided, and is not by any means a 
solitary one, so fiir as the insanity and marriage 
are concerned. During the past year several 
cases have, we believe, been in Bethlem in 
which marriage was not consummated in con- 
sequence of insanity. In one, a man heard a 
voice telling him he must not touch his wife, 
and the same patient later heard a voice telling 
him not to eat. The case decided is a first one, 
and is incomplete. What line would have 
been followed if the marriage had been con- 
summated, and, still more, if a child had been 
begotten? The inability to contract would 
have been the same, but we fear there might 
have been greater difficulty to persuade a jury — 
if a Jury had been deciding — that a divorce was 
justifiable. In murder cases the feeling of 
many is moved against taking human life, but 
the lifo-long misery caused by an unjust mar- 
riage, in which one of the contracting parties 
was insane, is a sufifering of the innocent which 
is unhappily overlooked. Such cases make it 
all-important that something should be done, 
and every step such as the one reached in the 
above decision carefully watched. — Law TitneSf 
London. 



ADVERTISEMENTS AS NUISANCES. 

The law of nuisance is sometimes put into 
operation with very beneficial results to the 
public; in Uci, were it not for the resources 
which that law affords, the public would be left 
helpless in the fiict of great inconvenience and 



annoyance. Take, for instance, the case of 
Bsff. V. Lnritf heard last month before Justices 
Grove and Lopes. In these days competitiGii 
is so brisk, and tradesmen find it a work of so 
much difficulty to gain a leading position, or to 
maintain it when gained, that resort is had to 
the most curious expedients to attxmct the 
notice of the public. The scene of the events 
which gave rise to the case to which we are re- 
ferring, was laid in Manchester, where the de- 
fendants were the members of a firm of general 
dealers, or, as it has become the fashion to style 
them, universal providers, who were destrons of 
attracting custom to an extent which the more 
ordinary features of their establisbment had 
fiiiled to secure. To this end they filled their 
windows with photographs of well-known 
characters, so far following a common practice ; 
but thH peculiarity of the defendants' photo- 
graphs was, that they represented the characters 
they portrayed in a variety of absurd and un- 
dignified attitudes, as posturing with Chinese 
lanterns, and so on. The result was, that they 
not only attracted the attention of possible pur- 
chasers to fully as great an extent as they coold 
have desired, but that considerable crowds, con- 
sisting in a large part of idlers and bad charac- 
ters, who obstructed the pavement and molested 
the passers-by, were collected. Remonstrances 
having been made without producing any re- 
sult, and one of the employes of the firm having 
been prosecuted to conviction with as little 
effect, the firm themselves were prosecuted at 
the instance of the city corponition. A convic- 
tion was obtained, and the defendants were 
sentenced to pay a nominal fine, but were re- 
quired to enter into their recognisances in a 
substiuitial sum not to repeat the nuisance. 
Healthy competition in trade is laudable in the 
competitors and calculated to conduce to the 
general good ; but the benefits derivable from 
such competition are more than counter- 
balanced when free passage through the public 
streets is impeded, and persons lawfully 
traversing them are exposed to annoyance snd 
injury. In taking the steps they did, the Cor- 
poration of Manchester set an example which 
might be imitated with advauta^e nearer home. 
The fiasco connected with the notorious Znla 
photographs will occur to every one ; but that 
is long since out of date, though not yet for- 
gotten. There are, however, not wanting 
numerous opportunities for the display of seal 
in behalf of the public. No one who has ven- 
tured down Fleet street on some summer after- 
noon, when the news of the result of somfe one 
of the great races was expected, can have lUled 
to wonder how it was that such scenes were 
permitted to occur with impunity. This isooe 
example, but only one of many, in which re- 
course might be had to the law of nuisance, 80 
beneficially put in force in the Manchester esse, 
for the suppression of hindrances to tcsffic, and 
the promotion of the general convenience. — 
Lctw TimeSf London. 
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Vol. V. 



APRIL 8, 1882. 



No. 14. 



DOPUY # DVCONDV. 

If the holding of the Supreme Court in this 
case, as it appeared in the Legal Nemty No. 10, 
be correct, the judgment is not as erroneous as 
« N. W. T." would have us believe. It does not 
declare that the sale of a Crown timber licence 
carries with it a warranty as to there being no 
preceding concession. It does hold that the 
warranty of the second deed in this particular 
case is binding. Nor does it seem the Court 
was misled by any reference to Art. 1576, C. C. 

If ^ N. W. T." be correct that there was a 
new consideration for the warranty of the 
second deed, then he is perfectly justified in 
saying that the Court of Queen's Bench, and for 
that matter of it the Superior and the Supreme 
Courts too were mistaken ; and we must applaud 
the happy accident that by a majority of one 
judge in the last Court of Appeal, an « injustice' ' 
was not committed, although the motive of the 
judgment wa^ bad. One may be permitted, how- 
eyer, to doubt that so important a fiEu;t should 
have escaped the attention of eleven judges in 
a case argued by numerous and able counsel. 

B. 



THB SUPREME COURT BILL, 

We assume that the Bill concerning the 
Supreme Court is in a great measure tentative : 
that the subject not being an easy one, a draft 
has been submitted for the purpose of elicitiilg 
an expression of opinion, rather than with the 
idea of making it law. 

A preliminary objection to the Bill is that 
it threatens to obstruct the business of the two 
provincial Courts. A sixth judge was lately 
deemed i^ecessary in the Court of Queen's 
Bench, in order that there might be a spare 
judge to hold the criminal terms wichout inter- 
fering with the sittings in appeal. Take one 
judge away to Ottawa, and you will imme- 
diately have a cry for a seventh judge in the 
Courtof Queen's Bench. So, too, in the Superior 
Conrt. A seventh judge was considered neces- 
lary in Montreal, and if one be taken away for 
Supreme Court cases, an eighth judge will soon 



be asked for. This method of eking out 
Supreme Court deficiencies suggests the Hiber- 
nian's plan of lengthening his blanket— he pro- 
posed to cut a piece off the bottom and sew it 
on at the top. To mend the administration of 
justice in the Supreme Court, judges who have 
been declared by Parliament to be necessary 
are to be taken away fipom the inferior tri- 
bunals. It were surely more economical to 
add at once a third permanent judge from this 
Province to the Supreme Co|irt. A question 
may also arise, whether the Dominion Parlia- 
ment has a right to interfere in this manner 
with the organization of our Courts, and to 
take our judges away from their districts and 
from the Province. 

But there are also two grave objections to 
the scheme considered with reference to the 
woik of the Supreme Court itself. First, it 
brings judges from a court of first instance to 
pronounce upon the correctness of judgments 
rendered in appeal from that very court of 
first instance. This is swinging round the 
circle. The ^judge-in^d" may have the 
casting voice to reverse the unanimous judg- 
ment of the Provincial Court of Appeal, and to 
restore the original judgment of the court of 
which he is a member. The second objection 
is still more serious. As the <* judges-in-aid " 
would be constantly changing, the door would 
be opened to dissonant interpretations of the 
law by the court whose function it is to fix the 
jurisprudence. We do not assume that prece- 
dents would deliberately be disregarded; but 
every one knows how easy it is to make dis- 
tinctions in order to get round a decision which 
is believed to be wrong. 

The Montreal bar, it may be added, at a 
meeting on Tuesday, passed a resolution, with- 
out a dissentient voice, expressing disapproval 
of the bill, as tending to impair confidence in 
the Court, and to destroy the certainty of its 
jurisprudence. 



MORE UNSATISFACTORY RESULTS. 

On page 74 of Vol. 4, we noticed a decision 
of the Supreme Court, in McKay v. Crysler (3 
Sup. Ct. Rep. 436), overruling by a majority of 
one the opinion of six judges of the Ontario 
Courts, as well as of the two dissentients in the 
Supreme Conrt. Three prevailed over eight. 
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other cases from this point of view have had 
almost equally unsatisfsctory endings. In 
Dupuy V. DueondUf the judgment of the Superior 
Court, unanimously confirmed in the Court of 
Queen's Bench (Tessier, J., not sitting), was 
reversed in the Supreme Court (Henry k 
Q Wynne, J J. diss., Taschereau, J., not sitting) ; 
so that the opinion of five Judges from our Pro- 
vince, supported by two afterwards, was over, 
thrown by three of whom only one belonged to 
this Province. In Darling ^ Banalou (4 L.N. 37) 
the unanimous judgment of the Court of Queen's 
Bench of this province has been reversed by the 
Supreme Court, Henry, J., dissenting. Upon a 
mere appreciation of evidence a divided Court 
reverses an unauimous Court. 



HOTES OF CASES. 



SUPERIOR COURT. 

MoNTRBAL, December 29, 1881. 

Lefaivbe v. Bills, k £. contba. 

Adultery — Evidsnee, 

The fact qf adultery may be ir\ferred fiom eireun^ 
stances that lead to it, by /air if^ference^ as a ne- 
cessary conclusion, SOf where it was proved 
that the wife (defendant) under an assumed 
namcy had occupied the same stateroom with 
one B. during a voyage to Europe^ and had 
subsequently lived with B. as his housekeeper 
or guestj together with other facts not rebutted 
in any way, pointing to a criminal relation, 
adultery was inferred, without direct evidence 
qf the fact. 

This was an action for separation from bed 
and board, on the ground of adultery of the 
wife, alleged to have been committed subse- 
quent to January, 1879. There was a cross de- 
mand by the wife against the husband for a 
similar separation, based on the charge of drunk- 
enness and abandonment by him of his wife. 
The demands were consolidated by order of 
court. 

Pbb Curiam. This trial has occupied upwards 
of a week of the public time, fifty-one witnesses 
have been examined, aod the facts relied upon 
by tbe parties have been amply discussed by 
the able and experienced counsel retained in 
the case. 

A short review of the fiicts in chronological 
order will servs to explain the conclusions at 



which the court arrives, and the coort may here 
say that it has had no difficulty in reaching 
these conclusions. 

Mme. Lefaivre appears to have been a woman 
of some attractions, to judge by the number of 
gentlemen who have thought it worth their 
while to pay her attention. How fisr these at- 
tentions had a criminal intent and result will 
shortly appt^ar. 

The parties were married in July, 1869, and 
have three living children, who were away from 
their parents at a boarding school at tbe dates 
in question. One of the friends of Mme. Lefaivre 
was Louis Alphonse Lesage, who was a single 
man, had met her at parties, was a visitor at 
the house, and on the 3rd April, 1879, sent her 
a bouquet, accompanying it by a visiting card, 
with these words and figures : — " Louis k Hel* 
mina, 3 Avril, '79." Asked in the witness box 
to explain this little act of attention, be asso- 
ciated it with her birthday, her birthday being 
May 6th, 1851. 

We have next in the order of events the voy- 
age of Mr. Lefisivre to Barbadoes for the purpose 
of bettering his fortunes, if an opening offered. 
He kept his wife in their joint domicile, and 
arranged with the landlord that he should not 
trouble Mme. Lefaivre about the rent in his 
absence. Mme. Lefaivre continued to occupy 
the house during three or four weeks after the 
departure of her husband. Two doors from her 
lived a Mr. Edmond McMahon, who was re> 
quested by Lefaivre to do any service he could 
to his wife in his absence. Mr. McMahon says 
that as he went out in the momiDg to bis 
duties, he observed frequently the arrival or 
departure from Mr. Lefaivre's house, about 9 
a.m., of Mr. W. A. Charlebois or Mr. G. W. 
Parent It struck him as singular — *<un pen 
dr61e." He also mentions the receipt by his 
wife of a large envelope, containing another 
envelope for Mme. Le&ivre with a number of 
envelopes inside addressed to Alma Macpher- 
son. He complained to Mme. Lefaivre of this 
incident, and requested that his wife should 
not be asked to act as an intermediary in this 
matter. About the same date, namely, on the 
9th July, 1879, John Lewis deposes that he was 
in the train bound to Toronto, and, passing 
through the Pullman car, noticed Mme. Le^ 
fiUvre in a seat by herself. He also noticed on 
the train, but not with Mme. Lefaivre, James 
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Baxter, a gentleman who occnpies a prominent 
place in this family hiBtozy. We have next 
the statement of Joseph Emmannel Lamto, 
an employe in the Customs. He knew Mme. 
Lefi&iyre, and nimembered her arriyal at the 
hotel at Lachine, kept hy his hrother-in-law, 
O'Brien. He was boarding there with his wife. 
Mme. Lefaivre arriyed there on Saturday even- 
ing with James Baxter, and remained there 
with him till Monday morning, when they re- 
turned together by the train to Montreal, 
occupying the same seat in the car. Lam^re 
says that Mme. Lefiuvre told him that Baxter 
was an American from California, to whom she 
was showing the sights of Montreal and its 
environs. On Monday she mentioned to Mr. 
Lam^re that Baxter complained of the hotel 
bill. Lam^re spoke to O'Brien about it^ and 
the hotel-keeper told him that he charged them 
high purposely, as he did not wish to see them 
there again, meaning Mme. LefEuvre and Baxter. 
We have next a trip by Mme. Lefaivre to 
Quebec, in the same month, or in August. 
When she left her house to go, she was called 
for by a gentleman in a cab, according to the 
testimony of Mme. Pelletier, n^ Justine Qer- 
vais, then her servant, but Mme. Pelletier could 
not say who it was. But another witness, 
Moncel, says Baxter was on board the same 
steamer, they were in the hotel at Quebec 
together, their names followed one another in 
the hotel register, and Moncel saw them walk- 
ing arm-tU'^urm together in the streets of 
Quebec. They also occupied rooms in the 
hotel in the same corridor, and these rooms 
were opposite one another. The trip to Quebec 
was continued up the Saguenay in the same 
steamer. 

We have next in order the story of John 
Fnllnm, hotel-keeper, of Coteau Landing. Mme. 
Le&ivre arrived there one day in October with 
one Harry Grange, purser on a steamer, and a 
single man. He remained in company with 
Mme. Le&ivre there an hour or more, and then 
took his departure. Mme. Lefaivre remained 
there till the following morning. Fullum saw 
nothing that he could find fiiult with in the 
relations of the two visitors, but he did not 
like the conversation between the two, and he 
advised Mme. Le&ivre that it would be more 
prudent in her to be with her relatives. In 
the month of October, Lefaivre, the husband. 



returned to Montreal, and sent a telegram to Mr. 
Charlebois inquiring after his wife, but they 
did not see one another. About the same timey 
Lefaivre addressed a letter to Mr. C. E. Belle, 
fiither of his wife, announcing that he returned 
his daughter to him. This letter bears date 
14th October, 1879. 

We have next a voyage taken by Mme. 
Le&ivre to Europe in November, 1879, by the 
steamer Sardinian. James Baxter was on board, 
and plaintiff avers that he has proved that his 
wife occupied the same stateroom, Nos. 23, 
24, with Baxter under the name of Mr. and 
Mrs. Boyce. The evidence given by plaintifif 
is that of Susan Adams, stewardess^ and Peter 
Roberts, stateroom steward. These persons 
were examined before the trial on the visit of 
the steamer Sardinian to Montreal in Septem- 
ber. They were examined and cross-examined 
in presence of defendant's counsel, but they 
claimed that they should be examined at the 
trial. As it was, Mme. Le&ivre was not pre- 
sent at their examination. At the trial ac- 
cordingly, the plaintiff moved that they be 
examined de novo and confronted with the 
defendant, and her identity with Mrs. Boyce 
established more surely. This motion was 
strenuously opposed by the counsel for 
Madame Le&ivre. The defendant is therefore 
agreed that the evidence should stand for what 
it is worth. The stewardess has no distinct 
recollection of the lady or gentleman called 
Mr. and Mrs. Boyce, but Peter Boberts was 
shown a number of photog^phs, and among 
them was one of Mme. Le&ivre, now in the 
record. He singled out the photograph of 
Mme. Le&ivre as that of Mrs. Boyce, and he 
had no doubt of it. He was asked why he was 
so certain. He gave two reasons : one was that 
there was in the stateroom another photograph 
of the same lady in what he called a burlesque 
— in tights — and he was so amused that he 
exhibited it to some of his fellow-stewards, had 
a laugh over it, and returned it to the state- 
room. Another reason was that the inmates of 
the stateroom generally had their meals in the 
room, and Boberts was in the course of his duty 
required to carry them, their meals several 
times a day. He could not identify the photo- 
graph of Mr. Baxter as the person then known 
as Mr. Boyce. John A. Robertson was a pas- 
senger by the Sardinian, and remembers that 
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Mme. Lefidyre and Mr. Baxter were paasengerB, 
and he nw them together on board, but 
nothing more. It is a (act that in London and 
Paris, Baxter and Mme. Lefidyre went to the 
theatre and places of amusement together, and 
were at the same hotel in Paris. They also 
returned to this country together. During the 
next ten months, from the end ot 1879 to 
August, 1880, Mme. Lefiuvre was a boarder 
with Mrs. Heavysedge. Baxter visited her 
there at any rate once a week, and if he called 
in the evening he was shown to her bedroom, 
because the drawing-room was occupied by the 
fiunily. Mme. LeAdyie was next « boarder at 
Mrs. RickensP, in St. Alexander street, for 
several weeks. James Baxter had a bedroom 
there at the same time, and his room was on 
the same flat as hers, and no other bedroom was 
on the samu flat. 

We have next Mme. Lefaivre living through 
the winter of 1880-1 at No. 62 St Urbain 
street, as the housekeeper or guest of James 
Baxter, the occupant. They went out driving 
together and went to the theatre together. He 
was a married man, but separated from his 
wife. His two minor children, aged respectively 
seven and eleven years, were with him. They 
played about the rooms in which were Mr. 
Baxter and Mme. Lefidvre, and retired about 
8 or 9, after which Baxter and Mme. Leiaivre 
were alone. His bedroom was the common 
sitting room. Servants have given their testi- 
mony who were in the house at this time. 
They were Francois Oharette, Mme. Charette, 
Sophie Charette, and Emilie Moore. Their 
testimony is to the same effect, that 
they did not like the appearance of 
things as regarded the relations of Mr. 
Baxter and Mme. Lefidvre, though no testimony 
has been given showing acts of fiuniliarity be- 
tween them. Sophie Charette left at the end of 
a month because she did not wish to serve in a 
house in which there was no mistress, and in 
which the lady was separated from her hus- 
band. Mme. Lefidvre had an auction sale of 
her own furniture ; Baxter was present) and cer- 
tain portraits were moved up to his house to 
hang on his walls. During this winter she 
was absent for some weeks at Detroit, wrote him 
letters of which several are produced by him, 
signed « Mina" or « H.L." meaning the defen^ 
dant. One of them is signed "Your friend 



Mina ;" another, « Tour absent friend, Mina f a 
third, « Afifectionate friend, Mina.** It is alao in 
evidence that Baxter has lent her money fioBi 
time to time, and two notes in his fiivor are 
shown for over $100 each. It is right here to 
note that on the return of Lefiuvre fix>m Bar.- 
btfdoes, he received ttirough the post office two 
anonymous letters charging adultery against 
his wife. This may explain why the husband 
and wife did not meet at that time. A promin- 
ent witness in the case is Geoige W. Parent 
He speaks of having seen a letter from Mme. 
Lafaivre to Baxter about the date of her hus- 
band's return, expressing contrition and peni- 
tence, and a desire to retire to a convent. He 
says more than this. He had seen divers let. 
ters from her to Baxter, and they were of a de- 
cidedly amorous character. Parent in answer 
to a question put by the Court said that Mme. 
Lefidvre was Baxter's mistress. He says also 
that he had himself received from her letters of 
a similar tone, and he would not have his own 
wife associate with her. Mme. C. E. Belle, the 
stepmother of Mme. LeGiivre, mentions that she 
went on one occasion to the bedroom of Mme. 
Lefidvre at the St Lawrence Hall, and found 
there a gentleman whom Mme. Leiiaivxe in- 
troduced to her as Mr. James. She does not 
know who he was, but thought at the time 
that it was a curious circumstance to find a 
gentleman in Mme. Le&ivre's bedroouL 

Looking at the entirety of the above evi- 
dence, the only evidence very plainly establish- 
ing adultery on the part of the defendant, is 
that of the steward and stewardess of the Sar- 
dinian. Is it to be believed 7 The character 
of the witness is not attacked, and if there was 
any possibility of his being mistaken as to 
Mme. Le&ivre being the same person who was 
in stateroom Nos. 23, 24, the plaintiff has 
asked that Peter Boberts, the witness, be brought 
up again and confix>nted with Mme. Lefaivre. 
Why was it resisted by the counsel for the 
defence 7 The only rational conclusion is that 
they had nothing to gain by the confronting 
of the witness with the defendant— that it 
would only make matters worse. Again, the 
evidence here pointing to a criminal relation 
between Baxter and Mme. Lefidvre, if the evi- 
dence of Peter Boberts be untrue, why has it 
not been contradicted by the evidence of other 
stewards, or ladies or gentlemen tfllo were pas- 
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sengoTB on this occasion by the Sardinian, and 
aMociated with Mme. Lefidvre for eight days of 
the passage ? On an Atlantic passage, passen- 
gers have little else to do than to watch one 
another and make acquaintances. If ICme. 
Lefiiiyre had another room-mate, or was alone 
in a state-room, she had a stewardess who 
attended to her room. Where is she? The 
&cts were peculiarly within her knowledge as 
to her associations on board the Sardinian, and 
the plain and positiye testimony of Peter 
Roberts made it incumbent upon her to rebut 
this testimony. Upon her was the burden of 
proof. This rule was fully applied in OrarU y. 
Teatel and MeShane, garnishee, 17 L. C. Jur. 
163, and in MeNamee v. Jonet et al.^ 3 Legal 
News, p. 371. Starkie on Evidence, yol. 3, 
p. 937, says, " In general, where a party has the 
means in his jKiwer of rebutting and explaining 
the eyidence adduced against him, if it does not 
tend to the truth, the omission to do so fur- 
nishes a forcible inference against him.'' The 
criminality of the relations of James Baxter 
and Mme. Leiaiyre during the yoyage to Europe 
is abundantly proyed, and this once established, 
the character of their relations at Mrs. Heayy- 
sedge's, Mrs. Rickens', and at No. 52 St. Urbain 
street, in Baxter's own residence, may easily be 
diyined. As to the kind of eyidence and the 
latitude required and allowed in these cases, the 
Court refers to 2 Bishop on Marriage, pp. 613, 
614, § 613, 614, and Fraser, Husband and 
Wife, pp. 1 152-62. 2 Qreenleaf, £y. yo. Adul- 
tery, §§ 40, 1, 2, 7. 2 Qreenleaf, § 40 : <" The 
proof of this crime (adultery) is the same, 
whether the issue arises in an indictment, a 
libel for diyorce, or ao. action on the case. The 
nature of the eyidence which is considered 
sufficient to establish the charge before any 
tribunal, has been clearly expounded by Lord 
Stowell, and is best stated in his own language. 
" It is a fundamental rule,'* he obseryes, " that 
it is not necessary to proye the direct &ct of 
adultery ; because, if it were otherwise, there is 
not one case in a hundred in whioh that proof 
would be attainable ; it is yery rarely indeed, 
that the parties are surprised in the direct fiict 
of adultery. In eyery case almost, the fiu;t is in- 
ferred from circumstances^ that lead to it^ 
by fair inference, as a necessary conclu- 
sion ; and unless this were the case, and unless 
this were so held, no protection what- 



eyer could be giyen to marital rights." 
Bishop says (§ 613) : " Adultery is peculiarly a 
crime of darkness and secresy ; partieaare rare- 
ly surprised in it ; and so it not only may, but 
ordinarily must, be established by circumstan- 
tial eyidence. Tfie testimony must conyince 
the judicial mind affirma^iydly that actual adul- 
tery was commiMed, since nothing short of the 
carnal act can lay a foundation for diyorce." 
Again (§ 614) : *' Courts of justice,' said Lord 
Howell, <*must not be duped. They will 
judge of fkcts as other men of discernment, 
exercising a sound and sober judgment on cir- 
cumstances that are duly proyed, judge of them." 

Judgment for plaintiff. 

There remains to be disposed of, the demand 
by the defendant that she be declared separated 
de corps from the plaintifi^ on the ground of his 
abandonment of her, of his Waste of her estate, 
of his idleness and drunkenness. There is no 
proof of his abandonment of her tUl the letter 
addressed to her father of date I4th October, 
1879. The motiye of the letter has been ftilly 
explained by the eyidence before th« Court. 
There is no proof of his wasting her patrimony. 
His idleness, if that be a well founded accusa- 
tion, does not justify a demand en s^ration de 
eorpt. There remains the charge of drunken- 
ness. The eyidence on this head is contradictory. 
That he has been frequently under the influ- 
ence of liquor may readily be belieyed, and 
such indiscretions are hi remoyed from a con- 
dition of notorious and habitual drunkenness, 
which Is not prpyed. The defendant has been 
quite rsady to be reconciled with her husband, 
which does not proye a conylction on her patt 
that eoruartium ommt vUtg would be intolerable 
to her. The incidental demand is therefore 
dismissed. 

Judah It Bfanekaud for the plaintiff. 

B^qu$j counsel. 

B. C. McLean for the defendant. 

PiehS^ Q.C^ and Oreenshieldif counsel. 



SUPERIOR COURT. 

MoNTRBAL, December 30, 1881. 

Before Torrance, J. 

Chapman y. Bsnallace. 

Malieioue eemre^^ProhabU eauee — Partner leav^ 
fhff /or Joreij^ country. 
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A partner f leaving the bueineet qf the firm uneetUedj 
departed to the United Statet^ taking with him 
eeveral hundred doUare belonging to the part' 
nerehip. ITeld^ thai there ta<u probable cauee 
for an attaehmentj at the imtanee (fthe remain- 
ing partner J qf the partnership effeetSf and an 
action of damages for siieh seizure should not 
be maintained. 

This was an action of damages charging that 
defendant had maliciouslj and without jast 
cansei instigated two suits and seizures by one 
Louis Bolduc, against him, plaintiff, one in the 
Circuit Court and the other in the Superior 
Court. 

Benallack pleaded that Bolduc had been in- 
duced to take these proceedings in consequence 
of the representations of plaintiff's wife on one 
occasion in presence of defendant, and on the 
other in presence of one Louis Demers ; that 
plaintiff had gone to the United States, and was 
not likely to return, and that he had left nothing 
to pay his debts; that plaintiff, on the 16th 
February, had caused the effects of the partner- 
ship between plaintiff and defendant to be sold 
by public auction, and the sale realized, with 
other moneys collected by plaintiff belonging 
to the partnership, the sum of $1,000 ; that said 
sale was made with the ylew of paying off the 
debts of said partnership ; that the day after 
the sale, plaintiff went away » to Chicago with^ 
out informing defendant, and carried away with 
him all the money received by him excepting 
a small sum of money which* he left with his 
wife ; that these &cts fully justified defendant 
in belieying that plaintiff had left the country 
with an intent to defraud his creditors. 

Pbr Curiam. The parties here had been 
partners in the business of lirery-stable keepers, 
and it terminated by agreement in February 
last, when Chapman, in whose name the busi- 
ness was carried on, had an auction sale of 
their effects. Bclduc was a creditor for $160, 
secured by a note indorsed by Benallack, but 
it was not due for two months. He also had a 
claim for $38.50 for work done as carriage- 
maker. He says that he was promised payment 
out of the proceeds of the sale. There was 
enough realized out of the sale and collection 
of debts to put into Chapman's pocket $760 
to $900. He immediately went off to Chicago 
and Minneapolis with the money, but left $150 
with his wife for household expenses. Both 



Benallack and Bolduc were angiy, and Bolduc 
made two risits to Mrs. Chapman, one with 
Benallack and the second Ume with one Bemera. 
Demers says that ICrs. Chapman told them in 
answer to inquiries made by them, that she did 
not know where he was, if he remembered 
rightly. Demers went with Bolduc as interpre- 
ter, and after the interview advised Bolduc to 
take a seizure against Chapman. The admis- 
sions and statements of Mrs. Chapman have 
been objected to as illegal, but the court has no 
difficulty in saying that here the wife was agent 
of her husband and representing him, in such a 
simple matter as his whereabouts ; — Taylor; £v. 
p. 676 ; see also Stephens' Digest of Evidence, 
Art. 17, note (b). Michael Laverty, another 
witness, says that Chapman met him in March, 
and told him that he went away to get out of 
Beoallack's way, as he did not want to give htm 
any money just then. Bolduc says the reason 
why he took the seizure against Chapman was 
not because of what Benallack told him, bat he 
did so acting on his own judgment and know- 
ledge of the facta. He said " when a man pro- 
mises to pay his debts after a sale and sells his 
goods, and runs away, we take precautions, with 
such a man, without delay." It is not surpris- 
ing that Bolduc and Benallack should have been 
incensed. Men generally are when they have 
recourse to coercive measures against their 
debtors, such as attachments founded upon affi- 
davit. 

Now, the question here is as to the pro- 
bable cause for the representations of Benallack 
and the action of Bolduc. C. 0. P. 796 says : 
That the provisional proceedings, like tho^e 
under consideration, are *< subject to a right of 
action by the latter ( the debtor ) to recover 
damages, upon establishing by proof against 
the creditor a want of probable cause." Here 
Benallack was debtor of Bolduc as well as 
Chapman, and the business had not been profi- 
table. It was not wise— on the contrary, it 
was imprudent in Chapman, to leave for a tor- 
eign country, leaving the business unsettled, 
and carrving away several hundred dollars of 
the partnership money. These facets do not 
prove want of probable cause on the part of the 
creditor or partner. On the facts proved, there- 
fore, the Court does not give damages, but holds 
the second plea of probable cause to have been 
proved, and the action is dismissed. 
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L. H, Davidum for plaintiff. 
Crtiieiuhank j* Cruiekskank for defendant. 



SUPERIOR COURT. 
Montreal, December 30, 1881 . 
B^ore Torrance, J. 
Bbkallack y. Chapman. 
Action against partner^^UrUiquidated butinesB. 

This was an action to recover $80 alleged to 
haTe been advanced by plaintiff to defendant to 
ba J a piece of land, and $30 value of harness 
belonging to plaintiff and taken by defendant. 
The defendant pleaded that these items fell in. 
to a partnership then existing between them 
and still unliquidated, and the Court was of 
opinion that the plea was made out. 

Action dismissed. 

Crtdekthank ^ Cruiekskank for plaintiff. 

Zp. M. Davidson for defendant. 



COURT OF REVIEW. 

Montreal, December 31, 1881. 
Johnson, Rainville, Jette, JJ. 

[From S. C, MontreaL 
Brown et al. v. Gut et vir, k Proulx, plff. par 

reprise ^instance, 

Wi/e^-^Neeessaries supplied Jor use qf/amily. 

The wife^ sous puissance ds mari el siparSe de biensj 
in buying necessaries /or the family, m pre- 
mimed to act on behalf of her hushand^ the head 
qfthsfamUy, and unless such presumption be 
rebutted in some way, as, /or ezamplcy by 
evidence showing thai the husband is insol- 
vent and that the duty of providing for the 
Jamily devolves exclusively on the wife, ehe 
will not be held liable /or the eoet o/ such 
necessaries. 
The inscription was from a Judgment rend- 
ered by the Superior Court, Montreal, July 7, 
1881 (Mackay,J.) 

Johnson, J. There are three cases now in re- 
view before us, all of them involving questions 
of the liability of married women for debts con- 
tzBcted with tradespeople. The learned Chief 
Justice of the Queen's Bench, in Hudon v. 
Mareeau (23 L.C.J., p. 46), observed that though 
these questions are not in themselves difficult, 
yet there iMu been some confusion, owing to the 
difference of fieu^s in the different cases, and 
also, I might add, under our system, owing to 
the different ways in which the same facts 



sometimes present themselves to differeat 
minds. Accordingly we see that all the three 
cases before the Court now ar*^ dissimilar. In 
the case of Brown v. Quy, the question is whether 
a married woman siparie de bient can validly 
contract without the authority of her husoand, 
except within the strict limits of administration 
of her separate estate. In the case of Benard 
V. Bruneau the question is whether, the husband 
being admittedly insolvent when the meat was 
furnished to the family by the plaintiff, who is 
a butcher, the wife is liable for a note she gave 
in payment. In the third case {Claggett v. 
Lomer et vir,) in which judgment has been given, 
I did not sit. 

Now, with regard to Brown v. Ouy, the first 
thing V at strikes me in this case is that, if the 
plaintiff had not amended his declaration, by 
saying that the goods furnished were necessaries 
for the family, he might have had a stronger 
case, for the language of the plea might seem 
to import that this lady defendant bought on 
her own credit. She does not, however, say 
that she bought under her own right of separate 
administration. She says the contrary. The 
language used is that << credit was given to her 
by plaintiffs, in her own name, they well know, 
ing that she was s4par€e de biensJ* 

This plea was filed before the plaintiff 
amended his declaration, and there is no de- 
nial of the fact alleged in the amendment that 
these things were sold for the use of the family. 

The fBict, then, is admitted on all hands, and 
there is not a word about the husband being 
unable to pay, but the very contrary as a mat- 
ter of fact ; and not only so, but there is also 
the express stipulation of the contract of mar- 
riage, that the husband is to supply everything 
— provisions for the feunily and apparel for his 
wife, etc. The Chief Justice lays down, in 
Hudon V. Mareeau, that « d de/aut de convention, 
lajemme mime siparSe de biens qui achUe pour les 
betoins de la/amHU, est eenUe le /aire pour et au 
nom du mari J ^ 

The only remaining consideration, then, 
would be as to the particular circumstances of 
the dealing between the wife and the trades- 
man. Is there anything to take it out of the 
rule — the presumption, that she is acting as 
mandaiaire of her husband? There is abso- 
lutely nothing that I can see. The language 
of the plea taken in the ordinary sense of lan^ 
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gnage meaaB only, ^ these things were bought for 
me — for my nse and conramption that ia, — and 
the plaintiff debited them to me f but the ques- 
tion is still, who wms, by law, the purchaser ? The 
law says it is the hnsbaad, unless that presump- 
tion is rebutted. As to " credit having been 
given, " that is not only a very misleading ex- 
pression, but a thing to which the other party 
has surely something to say, before she can be 
bound. If I have emphasized the reason, or 
one of the reasons for the apparent discrepancy 
between difierent decisions, as arising in some 
cases from the dififcrent appreciation of iacts, I 
am convinced that a great deal of difficulty in 
our courts arises from that cause ; for there are 
£Eu;ts and &ct8: some fitcts simple in their 
nature are of course not susceptible of being 
differently understood ; but* to take the fact 
that arises hero— a compound fetct— made up 
not only of the thing alleged, t. e. the giving 
credit ; but comprising all the effects of that 
thing— -the eofwetUion, to use the expression in 
Sudan v. Mareeau ; if it is only meant that the 
tradesman gave the credit in his books — that is 
surely a very different thing from saying that 
there was a contract between both the parties, 
and with their consent, that the goods were not 
to be chargeable to the husband. 

I quite admit of course that the geneml 
principle being that the husband contracts 
through the wifo, that must suffer exception 
when the wife, within the limit of her separate 
right, stipulates that it is not to be his debt but 
her own ; or when the law makes her liable 
without stipulation for necessaries which the 
husband is unable to pay for. But neither of 
those cases is the one before us. The eamftnUon^ 
if there was one, must be held to have been 
made for the husband. The Judgment is there- 
fore reversed. 

The Judgment is as follows : — 

«< The Court etc. 

« Considering that there is error in the said 
Judgment, doth reverse the same, and proceed- 
ing to render the Judgment that ought to have 
been rendered in the premises ; 

<< Considering that the action is brought to 
recover from the defendant Dame Marie Louise 
Guy, who is a married woman under coverture 
and separated as to property ( /emme mariSe sous 
puistanee de man #< tipairU de bietUf) the sum of 
$246.74, the price and value of merchandise 



being necessary for the domestic uses of the 
family of said female defendant and of her hus- 
band, to which she has pleaded that she is not 
liable as alleged ; 

« Considering that as a^r^ de bieiu from her 
said husband, the said defendant is only liable 
for debts contracted by her within the strict 
limits of her rights of administering her sepa- 
rate property ; 

(< Considering that the necessary supplies for 
the family do not come within the limits 
aforesaid of her exclusive and separate rights 
and that unless there be evidence to rebut the 
presumption, the wife tSparie de bient is by law 
held to have acted for and on behalf of her 
husband who is the head of the family ; 

*« Considering that there is nothing in this 
case to rebut the said presumption of law, but 
the contrary appears by the evidence ; 

<< Considering that there is nothing in the 
evidence to show that the husband is insolventf 
or that the duty of providing for the Ismily 
devolved exclusively on the wife, doth dismiis 
the present action with costs as well of the 
said Superior Court as of this Court of Beview 
against the plaintiff jMr reprim d^inttane^^* 

T, Bertrand for plaintiff. 

Barnard^ Be<iuehawp ^ CreighUm for defendants. 



COUBT OF BEVIEW. 

MoHTBiAL, December 31, 1881. 
Johnson. Mackat, Bainvuxs, JJ. 

[From 8. C, VontieaL 
Benard v. Beunbad et Tir. 

Wife — Liability fin neceeaoriee Jw family. 

The inscription was from a judgment of the 
Superior Court, Montreal, March 31, 1881, 
(Sicotte, J.) 

Johnson, J. In this case the liability of the 
wife for her own debt legally contracted is the 
only thing before the court. She paid for 
necessaries for her children — food, meat — the 
plaintiff being a butcher; and, of course, as 
her husband is admittedly insolvent, the reason 
of Art 1317 C. C. applies, for it says she most 
bear the expense alone, if the husband ha< 
nothing, as somebody must be bound to fe* d 
the children. In this case, therefore, the jii'ig- 
ment which condemned the wife is right, and 
it is confirmed. 

Judgment confirmed.* 

O, Augi for plaintiff. 

Pr^fotUaine ^ Co. for defendant. 

* A similar jadsment was rendered on the same d»>' 
in Claggetts. Aom«r<7(tHr.Mack»y.BaiDvilIe,BaehaiMn, 
JJ.y confirming thejudcment of the Superior Coort. 
Montreal, July 8, 1881, Jett^. J. 
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THE JUDICIAL OATH IN DANGER, 

In a recent article of the Jjegal Newt atten- 
tion was drawn to two bills proposing to alter 
the law of evidence in criminal matters. At 
Qaebec a bill of a similar natnre has been in- 
tiodaced regarding civil matters. It is very 
short and its single disposition is as follows : 

'* 1. In all cases in the Circuit Court, and in the 
Superior Court, the parties to the issue may be 
examined as witnesses on their own behalf, and 
shall be subject to cross-examination and amen- 
able to all the rules which govern the examina- 
tion of other witnesses, notwithstanding articles 
1232 of the civil code, and 251 of the code of 
civil procedure to the contrary ; provided that 
the said parties shall be so examined in the 
presence of a presiding judge.'' 

This clause, should it become law, would 
allow a party to testify in his own favour. The 
experience of the whole world, in all ages, shows 
that people are not to be trusted in matters 
where they are interested, and particularly when 
they are engaged in a contest where their 
amiour propre is engaged as well. Candid people 
will be convinced of the truth of this observa- 
tion, by careful self-«xamination. But, say the 
innovators, <<the judge need not believe the 
party." Then why expose him to the tempta- 
tion of forswearing himself if he is not to be 
believed ? But it is said again, ^ the judge may 
discriminate, he may tajie part and reject part." 
True, but only on the same ground that he may 
reject the evidence of any other witness, for 
the bill says, that parties are to be ^ amenable 
to all the rules which govern the examination 
of other witnesses." 

It is a mere waste of time to show that the aveu 
of the party can never really be assimilated to 
the evidence of a witness, for this is the lesser 
evil of the proposed law. Its great evil is that 
it leads to Biadlaughism. The oath is based on 
religion ; but its utility depends on meurt. We 
use the French word, for there is no English one 
which expresses the conventional, or rather the 
accepted rale of morality in a given community. 
The oath is not a protection from its sanctity 



alone, nor by the punishment for perjury, but 
by the infiuny which attaches to the perjurer. 
If we accustom the mind to the contemplation 
of perjury, the horror of it decreases, and fre- 
quently disappears altogether. The evil effects 
of the admission of parties to testify for them- 
selves have been already remarked in English 
Courts, and the extraordinary persistence of the 
majority of the electors of Northampton to re- 
elect a man, who had the indecency to declare 
one day that he did not believe in the sanctity 
of an oath, and the next gave proof of his dis- 
belief, by saying that he was ready to take it, 
should make as yet undemoralized communities 
pause, ere they follow the example of countries, 
which have arrived at such fearful results. 

B. 



SPECTATORS AT PRIZE FIOHTS, 

The English judges have had serious difficulty 
in determining whether a spectator at a prize 
fight is guilty of siding and abetting. One 
Coney looked on at a prize fight, and was con- 
victed as an aider and abetter. The case was 
first argued before five judges, who could not 
agree, and has been re-argued at great length 
before eleven judges, of whom eight have de- 
clared in &vor of the innocence of the spectator 
The dissentients are Lord Coleridge, Baron Pol- 
lock and Mr. Justice Mathew. The first named 
puts the argument in favor of the conviction 
very forcibly : << When a person goes to a prize 
fight and stays there, with no other object than 
seeing one of these disgusting exhibitions, then 
he is equally guilty with the principals of an 
assault, for no two men, with no angry feelings 
against each other, would meet in perfect soli- 
tude to knock each other about for an hour or 
two, if f^^here were no spectators." At the argu- 
ment Mr. Justice Penham supposed the case of 
a philanthropist attending a prize fight for the 
purpose of writing a stinging article on the 
brutality of the exhibition. Mr. Justice Lopes 
put the case of a man who approached the 
throng, under the impression that some 
one was going to preach. Another learned 
judge wanted to know what would be the 
position of one too short to see over the 
heads of those who formed the inner ring. We 
suspect that a secret tolerance for the game 
of fisticufb lingers in the minds of the learned 
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occupants of the English bench, and that Mr. 
Justice Mathew, who is in the minority, takes 
the more correct yiew when he says that the 
chief incentive to a prize fight, from which 
death or injury may result to one of the com- 
batants, is the presence of a body of spectators. 



CHIEF JUSTICE HOLT AND THE HOUSE 

OF LORDS. 

The incident referred to by the Prime Minis-* 
ter in the House of Commons on Monday last 
forms one of the most notable instances in 
which the independence of the Bench has been 
vindicated by one of its own members in the 
fisce of Parliament, and is worthy of a fuller 
notice than it seems to have hitherto received 
from writers on constitutional law. 

In 1694, an indictment for murder having 
been found against Charles Knowles, Esq^ and 
removed by certiorari into the court of Kingis 
Bench, he pleaded In abatement that, being Earl 
of Banbury, he was a peer of the realm, and as 
such ought to be tried by his peers in Parlia- 
ment. The replication stated that the prisoner 
had presented a petition to the Lords, praying 
that he might be tried by them, and that 
Parliament had thereupon resolved that he had 
no right to the Earldom of Banbuiy. After 
protracted aigument| Lord Chief Justice Holt 
gave judgment that the plea was good and the 
replication bad, the Lords having no authority 
to decide a question of peerage, except on a 
reference from the Crown. Their resolution, 
therefore, was a nullity, and the prisoner was 
accordingly discharged. 

Two or three years later, Knowles petitioned 
the Crown for a writ of summons as a peer, and 
the claim was regularly referred to the House 
of Lords. The House then found itself in an 
awkward position, for, although they now clear- 
ly had jurisdiction to examine the claim, they 
were unwilling to confess their former resolu- 
tion invalid. They resolved, therefore, to 
wreak their vengeance on the Chief Justice, 
and ordered him to attend before the Committee 
of Privileges. Being then asked to assign the 
reasons for his judgment, he declined to do so. 
" I gave my Judgment," he said, « according to 
my conscience. We are trusted with the law ; 
we are to be protected and not arraigned, and 
are not to give reasons for our judgment." 



Being again summoned, he persisted in the 
same answer. The Committee then reported 
the proceedings to the House, and a reoolation 
liaving been passed that the Chief Ju«tioe should 
be heard as to whether he did right in refnsiiig 
to assign his reasons, he attended acoordingly. 
« My Lords," he answered to the queatioa pat 
to him, <* I have only respectfully to adhere to 
what I addressed to the Committee. • • • 
I never heard of any such thing demanded of 
a Judge as that, where there is no writ of error 
depending, he should be required to give rea- 
sons for his Judgment I did think myself not 
bound by law to answer the questions pat to me. 
What a Judge does honestly in open court he is 
not to be arraigned for." 

The debate was subsequently adjourned to 
the following Monday, and the House having 
prudently omitted to meet on that day, the 
matter was dropped, and never revived. It 
was from this case and the better known one of 
AMy T. WkiU that the popularity of Locd 
Chief Justice Holt principally arose. — a 
Time»t ( London.) 



HaT£8 OF CASES. 



COUBT OF QUEEN'S BENCH. 

MoNTRBAL, Dec. 16, 1881. 
Monk, Ramsat, Tbssibr, Cross, Babt, J J. 

Dawson et al. (defts. below). Appellants, and 
Trxstlbb (plff. below), Respondent. 

Damagei eauted by fall qf tnow /rom roof. 

The appeal was from a judgment of the 
Court of Review, Montreal, (See 3 Legal News, 
p. 76,) reversing a judgment of the Superior 
Court, Montreal, (See 2 Legal News, p. 344.) 

The facts were alleged to be that a mass of 
snow fell from the roof of St. Bartholomew's 
Church into the street ; the respondent, Trestler, 
was in a carter's sleigh, proceeding up Bad^ 
gonde street, when a horse and sleigh coming 
down the hill, (the horse being frightened by 
the fi&ll of snow above mentioned), came vio- 
lently against the sleigh in which Trestler was 
seated, and threw him out, causing serious 
injuries. 

The question was whether there was negli- 
gence on the part of the appellants, the trustees 
of the church. Mr. Justice Torrance, in the 
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Superior Court) considered that the accident 
was one of the class of ineyitable accidents for 
which no responsibility attached to the trustees. 
The case was then taken to the Court of Review, 
and there the judgment was reversed, on the 
ground that the injury was proved to have pro- 
ceeded from, a cause prima facie within the con- 
trol of the appellants, and the latter had not 
proved inevitable accident to exonerate them. 
The sum of $150 damages was allowed. 

The majority of the Judges were of opinion 
that the judgment should be confirmed, on the 
ground that there was clear and positive testi- 
mony by eye witnesses that the accident was 
caused by a fiill of snow from the roof of the 
church of which the appellants are trustees. 

Monk, J., and Ramsay, J., dissented. The 
observations of the latter were to the following 
effect : — ^This case gives rise to no difficulty in 
law. Our article is clear, that where there is 
faute there is responsibility. It seems to me 
that this is the logical limit of responsibility, 
and the question for the Court to decide in each 
case is what constitutes Jaute. On this point 
there has been much exaggeration, and many 
commentators of the Code Napoleon have 
written as if Art 1832 was a discovery in juris- 
prudence. It is the old doctrine of responsi- 
bility which stood alongside of and not in con- 
tradiction to this other doctrine, that there 
was no injury where the party com- 
plained of was only exercising his right. 

I venture to recall these elementary rules be- 
cause, at the aigument, appellant seemed to 
maintain that if snow fell from the roof of a , 
house slanting to the street there was neces- 
sarily /iu<0, because if the proprietor had built 
no house there, or put no roof on it, there could 
have been no snow to &11, and consequently 
that the owner of the house was liable. This 
appears to me to be a good illustration of the 
exaggeration to which I have referred. The 
true doctrine is that there can be no Jaute where 
a person uses his property in the ordinary man- 
ner, although his use of it clashes with the 
rights of others. If there is no wrong-doing or 
negligence there is no fault. Of course it will 
be at once admitted that there are occurrences 
which, when proved, establish negligence in an 
unanswerable form, and one of these I admit 
would be the fall of an avalanche of snow from 
the roof of a building into the street. But it 



is in the proof of this fact that all the difficulty 
in this case arises. 

On the part of the plaintiff we have evidence 
wonderfully formal and positive that on the 4th 
of January, 1878, an avalanche of snow fell 
from the root of a building belonging to appel- 
lants, that it fell on a horse and sleigh passing 
on the street, that the driver lost control of his 
horse, which became unmanageable and started 
off down hill, and ran into the plaintiff's sleigh, 
doing him great personal injury. But when we 
come to examine the narrative thup told by the 
light of the facts proved by the defence, the 
first thing that strikes one is the improbability, 
if not the impossibility, of the story. I may 
at once say I do not doubt the perfect good faith 
of plaintiff's witnesses. The position of plain- 
tiff's friends, whom he has called to testify in 
support of his demand, is a perfect guarantee of 
their truthfulness ; and their testimony is sup- 
ported by independent witnesses, to whom the 
result of the suit is a matter of perfect indiffer- 
ence. But it is proved in an equally satisfactory 
manner, Ist, that the building was nearly thirty 
feet from the nearest place where Mr. Robertson's 
sleigh could be to the church ; 2nd, that the roof 
is very steep, and that no quantity of snow can 
lodge on it ; and 3rd, there was no snow lying 
on the spot after the accident. On the last 
point, there is no evidence by plaintiff's wit- 
nesses of any quantity of heaped snow on the 
ground where the accident happened ; and one 
of defendant's witnesses distinctly swears there 
was none. Mitchell says : — " No, I did not no- 
tice it (an avalanche of snow). If there had 
been I would have seen it, and I would have to 
shovel it off the sidewalk, and such was not the 
case." It is not difficult to understand how 
plaintiff's witnesses were deceived. The day 
was cold and blustering. There was no snow 
filing, but it had snowed on the two previous 
days, and doubtless there was at times a consi- 
derable quantity of snow blowing about, which 
is very readily mistaken for snow falling. This 
accounts for several of the witnesses saying it 
snowed that day ; but Mr. King and Mr. McLeod, 
two scientific gentlemen, who, independently of 
one another, keep registers of the temperature 
and the weather, distinctly state that no appre- 
ciable snow fell on the 4th. Now, what evident- 
ly happened was that at this corner there was a 
great drift of snow from all directions and it 
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enveloped Ifr. Johnson's sleigh and blinded Mr. 
Dore, who let his horse run off. It is impossible 
to account for the accident otherwise, and this 
proposition is supported very materially by one 
of plaintiff's witnesses, Mr. Larocque, who tells 
us that the avalanche was *^de la nsige foUe et ee 
produit ttfitf nuie terrible.'* Other witnesses speak 
of it as a cloud. This evidence is treated as if 
it were mere speculation, and it is argued that 
such evidence must yield to positive testimony, 
as one of plaintiff's witnesses adroitly said : << I 
don't know whether it could happen or not, it 
did happen." This is, of course, unless he were 
mistaken either in his impression or as to what 
he saw. As a general rule proof of a physical 
impossibility is the most satisfactory of all evi- 
dence. 

Judgment confirmed, Monk k Ramsay, JJ., 
dissenting. 

Kerff Carter j* MeOibhon for appellant. 

Oeoffrion^ Ritifret j* Dorion for respondent. 



COUBT OF QUEEN'S BENCH. 

Montreal, March 24, 1882. 
DoBioN, C. J., Monk, Tsssibb, Cross and Baby, JJ. 

Hon. L. O. LoRANGRR, Atty.-Gen. (petr. below), 
Appellant, and Tus Colonial Building A In- 
vestment Association (defts. below), Bes- 
pondents. 
' Poioen qf Dominion Parliament — Building 
and Investment Ateodation — 37 VicL 
{Can,) Cap. 103. 

T%e Dominion Parliament haa no power to incorpo- 
rate an association for the purpose qf buying, 
leasing and selling landed property and 
buildingSf the operations of a society for such 
purpose affecting exclusively property and eivil 
rights within the province where they are car^ 
ried on ; and therefore the Act 37 VicL (Can.) 
cap. 103, incorporating the Colonial Building 
and Investment Association for such obijectSf 
W€U ultra vireSf though power was given by said 
Act to carry on operations throughout the 
Dominion. 

This was an appeal from a judgment rendered 
by the Superior Court at Montreal (Carou, J.), 
on the 9th July, 1881, dismissing the petition 
of the appellant. (See 4 Legal News, p. 374, lor 
judgment by Torrance, J., on the same point.) 

The question was whether the Federal Par- 
liament exceeded its powers in granting a 



charter to the company respondent, wlioK 
operations and business, it was alleged, were 
limited to the Province of Quebec, and were of 
a purely local or private nature. 

Oirouard, Q. C, for the appellant, submit- 
ted that the Colonial Building and Investment 
Association, the respondents, acted as a 
corporation within the Province of Quebec 
exclusively, and that their business was boild- 
ing, bujring, leasing and selling landed property 
and buildings, and lending money on tlie 
security of mortgage on real estate in the 
Province ; that the operations of the Company 
had been limited to the Province of Quebec, 
and were of a local or private nature, affecting 
property and civil rights in the Province, and 
therefore the Association could not be legally 
incorporated except by the Legislature of the 
Province of Quebec. The incorporation, how- 
ever, had been effected not by provincial Act^ 
but by an Act of the Parliament of Canada, in 
1874 (37 Vict. c. 103), which, it was submitted, 
was ultra viresy and null and void. The present 
petition had been presented at the solicitation 
of John Fletcher, of Bigaud, a holder of 4? 
shares in the capital stock of the AssodatioQ, 
of $1,000 each, transferred to him by William 
Bodden, one of the promoters of the Association. 
The prayer of the appellant was that the Asso- 
ciation be adjudged and declared to have been 
illegally incorporated, and that it be declared 
dissolved. The only witness examined was the 
Secretary of the Association, W. L Maltby, 
whose evidence showed that the operatioiiB of 
the Association had been confined to Montreal 
and its vicinity, and that, owing to the depres- 
sion of business, no steps had been taken for 
the extension of the business in other parts of 
the Dominion. Mr. Girouard cited BeUde k 
L' Union St, Jacques (20 L. C. J. 29) *, McClanofikan 
k St. Ann's Mutual Buildiruf Soeietyj (3 Leg^ 
News, 61 ; 24 L. C. J. 162) ; Reg, v. Mokr, (4 L. N. 
328 ; 6 L. N. 43), and the recent decision of the 
Privy Council in The Queen Insurance Compemy 
V. Parsons (5 L. N. 25). He cited the following 
passage from the judgment in the last mentioned 
case : — << But, in the first place, it is not neoes- 
sary to rest the authority of the Dominion 
Parliament to incorporate companies on this 
specific and enumerated power. The authority 
would belong to it by its general power over ail 
matters not coming within the classes of subjects 
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assigned exclusively to the Legislatures of the 
ProTinceSy and the only subject on this head 
assigned to the Provincial legislature being 
* the incorporation of companies with provincial 
objects/ it follows that the incorporation of com- 
panies for objects other than provincial fiills with- 
in the general powers of the Parliament of 
Canada. But it by no means follows (unless in- 
deed the view of the learned Judge is right as to 
the scope of the words < the regulation of trade 
and commerce^) that because the Dominion Par- 
liament had alone the right to create a corpora- 
tion to carry on business throughout the 
Dominion that it alone has the right to regulate 
its contracts in each of the Provinces. Suppose 
the Dominion Parliament were to incorporate a 
company, with power, among other things, to 
purchase and hold land throughout Canada in 
mortmain, it could scarcely be contended, if 
such a company were to carry on business in a 
Province where a law against holding land in 
mortmain prevailed (each province having ex- 
clusive legislative power over << property and 
civil rights in the Province"), that it could hold 
land in that Province in contravention of the 
provincial legislation ; and, if a company were 
incorporated for the sole purpose of purchasing 
and holding land in the Dominion, it might 
happen that it could do no business in any part 
of it, by reason of all the Provinces having 
passed mortmain acts, though the Corporation 
would still exist and preserve its status as a 
corporate body." 

RoberUon, for the respondent^ said the 
petition did not allege that the Dominiou Par- 
liament had not power to grant the charter, but 
merely set out that the business had so fiu* 
been of a local nature, and that the Association 
should therefore be restrained and dissolved. The 
real question, however, was whether the Federal 
Parliament had power to grant the charter, for, 
if it had been legally chartered, tbe mere fiact 
that it had not so far availed itself of all its 
powers would offer no ground for declaring it 
illegally incorporated. Now, it would be seen 
I that the powers conferred by this charter were 
not such as could be asked fr^^m or granted by 
the local legislature. Power was given to deal in 
all kinds of securities, stocks, bonds or deben- 
tures, to act as an agency and trust company ; to 
issue and negotiate bonds, &c. ; and by section 
11, the Association was authorise4 to establish 



offices or agencies In London, England, New 
York and any city or town in the Dominion. 
The Act authorized operations which would in- 
volve commercial relations with persons in all 
the Dominion, and gave the Association the 
right to carry on commercial business. The 
Judge in the Court below was therefore right in 
declaring that the Act in question referred to 
trade and commerce, and was within the juris- 
diction of the Federal Parliament. Reference 
was made to two Acts passed recently by the 
Dominion Parliament after full discussion in 
Committee— one to enlarge and extend the 
powers of the <*Cr6dit Foncier Franco-Cana- 
dien," a company incorporated by the Provincial 
Legislature, and the other an Act to incorporate 
the " CrMit Foncier of the Dominion of Canada," 
the objects of which wero almost identical with 
those of the corporation respondents. It was 
also pointed out that this action was really 
in the private interest of a sharoholder, Mr. 
Fletcher, who was endeavoring to evade pay- 
ment for the stock subscribed by him. 

Monk, J., (<i»M.) was of opinion that the judg- 
ment slipuld be confirmed. The fad that the 
society had not yet used all its powers, was not 
a reason for its dissolution. 

The judgment of the Court is as follows : — 
H Considering that the operations which ap- 
pear to have been carried on by the company, 
respondents, have been so carried on exclusively 
within the Province of Quebec, and have been 
of the nature and description following, to wit : 
the buying, leasing and selling of landed pro- 
perty, buildings and appurtenances thereof the 
purchase of building materials to construct 
villas, homesteads, cottages and other buildings 
and premises, and the selling and letting the 
same, and the establishment of a building or 
subscription fund for investment or building 
purposes, and acting as agents, which operations 
have been confined to the city of Montreal and 
its vicinity, within the said Province of Quebec ; 
« Considering that said operations have been 
in their nature local and provincial, and for pro- 
vincial objects, affecting exclusively property 
and civil rights within the said Province, there- 
fore not within the control or jurisdiction of the 
Dominion Legislature, but such as the legisla- 
ture of the Province of Quebec alone could, 
under sub-sections 11, 13 and 16 of section 92 
of the B. N. A. Act of 1867, deal with, and such 
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legislature of the ProTince of Quebec only had 
the right to incorporate a company to cany said 
objects into effect, and that to the exclusion of 
the Dominion legislature ; 

u Considering that said company respondeuts, 
have not been incorporated by the legislature of 
the Proyince of Quebec, nor under or by Tirtue 
of any law in force in the said Province, but 
have assumed and carried on operations in the 
said Province under an Act of incorporation of 
the Dominion Parliament passed in the 37th 
year of Her Majesty's Beign, being cap. 103, the 
said Dominion Parliament having no right to 
incorporate a company with power to carry out 
such objects ; 

<< Considering that by the laws in force in the 
Province of Quebec, corporations are not enti- 
tled to acquire or hold immovable property 
unless thereto authorised by some special law 
emanating from a legally constituted authority 
having power to make such law, and the res- 
pondents have not shown that any special law 
or authority sanctioned by law exists to entitle 
them to hold or possess real or immovable pro- 
perty within the Province of Quebec ; 

** And considering that there is eiror in the 
judgment rendered in this cause by the Superior 
Court sitting at Montreal on the 9th day of July, 
1881, doth reverse, annul and set aside the said 
judgment, and proceeding to render the judg- 
ment which the said Superior Court ought to 
have rendered, doth adjudge and declare that the 
said company, respondents, had and have no 
right to act as a corporation for or in respect of 
any of the said opemtions of buying, leaMng or 
selling of landed property, buildings and appur- 
tenances thereof, or the purchase of building 
materials to construct villas, homesteads, cot- 
tages or other buildings and premises, or the 
selling or letting of the same, or the establish- 
ment of a building or subscription ftmd for in- 
vestment or building purposes, or the acting as 
agents in connection with such operations as 
the aforesaid or any like affiurs, or any matter of 
property or civil rights, or any objects of a purely 
local or provincial nature, in any manner or way 
within the said Province of Quebec, and doth 
prohibit the said company respondents from 
acting as a corporation within the said Province 
of Quebec for any of the ends and purposes afore- 
said, and this Court doth further condemn the 



said company to pay the appellant the cosli m 
well of the Court below as of the present appeal, 
(Monk, J., dissenting.)" 

Oirouard It WwieU for the Appellant 
RoUriton j* Fleet fox the Bespondent. 
Doutrt, Q.C., CounseL 



SUPERIOR COURT. 

Montreal, March 31, 1882. 
JB^ore Mackat, J. 
Nkld v. VnrsBKafl. 
Principal and Agent — Batifieaiion. 
During the plaintiff e abeenee fnm, Montreal^ hit 
hook-keeper and principal clerk tigncd in hit 
behalf an agreement of compaeiUon with a 
debtor, and in pureuanee thereqf eoUeeted from 
the auignee the dividend realized /rom the et- 
tate. The plaintiff was it^ormed by hie derk 
by letter qf what he had done, and did net object 
at the time \ but on hie return to Montreal m the 
following month he claimed the whole debt from 
the debtor, crediting the dividend at a payment 
on account. Held, that under the drcumManeet, 
there wae a ratification of the elerldt ad. 

PiB Curiam. The plaintiff sues upon a note of 
April, 1881, for $287.88. The plaintiff says 
that about the 26th of July, 1881, he *< received 
from the defendant for and on account of the 
said note, $76.84, leaving a balance of $212.04.'' 
This is what is concluded for. 

There are several pleas ; their substance may 
be stated thus : — " What I owed you I paid yos 
in July, 1881. In July I assigned my estate to 
one Lindsay for the benefit of you ( plaintiff), 
and my creditors, by an agreement, and yon, in 
consideration of it, discharged me, and joxl 
ought to return me this note now. Lindsay 
sold the estate and you received from him in 
July last $173.48, your share of the proceeds, 
in payment of what claims you had, including 
this note now sued upon.** There is a replica- 
tion by which the plaintiff admits to have 
received the $173.48 in July, but he says ftom 
the defendant, and that no agreement wa^ ever 
signed by him to discharge the defendant, as 
now claimed by the defendant ; if any docn- 
ment purports to discharge defendant from 
plaintiff's claim, it must have been signed with- 
out plaintiff's authority and against his will. 

I consider this action an unfair and oppressire 
one, seeing what has passed. It is proved that 
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the defendant assigned as alleged, and that bis 
assignee converted his estate, and paid all his 
creditors, including plaintiff, at equal rate. It 
was the defendant's brother who bought from 
the assignee, but all was above board, and man- 
aged well by the assignee for the creditors, who 
have received, I believe, as much as could liave 
been expected out of such a banlcrupt estate. 
The sale was after a meeting of creditors, but 
the plaintiff was not at the meeting. He builds 
up upon this a little. A discharge was signed 
by the creditors and by plaintiff's clerk in Mon« 
treal in the plaintifi's absence from the city- 
The clerk was the highest servant in the plain- 
tiff's oflSce; his book-keeper, attending to the 
general business, he says. He did not sign before 
consulting Mr. McLachlan, a friend of the plain- 
tiff, who advised him to sign. Afterwards this 
clerk, Mr. Bryan, was urgent for his master's 
dividend and got it, by a cheque to the order of 
the plaintiff. The composition sum was forty- 
five cents in the dollar. The clerk promptly 
wrote his master's name on the cheque, drew 
the money, and advised his master in Ontario 
on the 11th of July. The plaintiff^ examined 
by me, admits this, but says " he was travelling 
night and day, and lost and forgot It." Ho is 
asked by his own counsel : <* Did the letter from 
Bryan make any mention of money ?" to which 
he answers: << Nothing whatever. There was 
nothing in the letter except that he said he was 
trying to compromise." Immediately after- 
wards he is asked by defendant : << In the letter 
did he say that he had signed this composition 7" 
to which he answers, *<Yes. fie said he had 
signed the composition for forty-five cents." 
According to all that is usual, was not that in- 
forming the plaintiff that he, Bryan, had 
received the composition sum and signed ? I 
think it was. What was plaintiff's conduct? 
Did he blame his clerk ? No ; yet several times 
wrote to him afterwards from Ontario, and he 
has bad the benefit of the money that the clerk 
got at the signing of the composition deed. 
Upon his return to Montreal in August, the 
plaintiff writes to defendant expressing surprise 
to hear that the latter has " compromised, or 
endeavored to compromise " with his credit- 
ors. That is plaintifi^s expression. He charges 
the defendant in the same letter with having 
paid his ( plaintiff's ) book-keeper at that rate, 
but I cannot agree to any such arrangement," 



says the plaintiff, and <<you must pay the 
balance at once, or I shall place the matter In 
the hands of my lawyers." Observe, he does 
not say that things must be put back into the 
position in which thoy were before. I cannot 
consider this &ir treatment of the defendant. 
The plaintiff ought promptly to have repudiated 
in Mo his clerk's agency if disapproving of it; 
but he would shape a course peculiar ; express 
surprise at defendant's treaty with his clerk, re- 
pudiate in part, but not for the whole ; accept 
all benefit, but repudiate all burden, return no 
money and shape an account between plaintiff 
and defendant, mere arbitrary, crediting defend- 
ant as with a payment on aeeouni^ payment never 
made by defendant, and debiting him the diffe- 
rence. This treatment of defendant cannot be 
approved. I see the acts of plaintiff's clerk 
sufficiently ratified by the plaintiff. There are 
divers kinds of ratification. 

The action is dismissed. 

E, McKinnon for plaintiff. 

MacmaUtTf HiUehinaon ^ Knapp for defendant. 



8UPBRI0R COURT. 

MoNTRKAL, April 1, 1881. 
B^ore ToBRANOK, J. 
In re Patrick Gracb, party expropriated, and 
Thi Govebnmbnt of thi Peovimgb of Que- 
BBC, expropriating, and Josbph Duhambl, 
dutrayanL. 

CoeU^Exjpropriaium — 13-44 Vie. c. 43, s. 20. 

In this matter, Patrick Grace had been expro- 
priated, and an award of $2,470 made in bis 
favour for land taken. His attorney now made 
application that his bill against the party ex- 
propriating be taxed under 43-44 Vic. c. 43, s. 20. 

ToRRAifCB, J., before whom the petition came 
in chambers, conferred with his brethren 
Mackay and Jett£, J J., and decided to allow 
the fees of a contested bill of costs in a first 
class suit, including cross-examination (if any) of 
witnesses over five (44 of Tariff), besides dis- 
bursements and costs of the petition. The 
award had given $600 more than was offered. 

J. Duhamely petitioner. 

DeBeU<ifeuUU^ for government. 



ErrtUufiu—ln Lefaivre v. Bdle (p. 106) the head- 
line, **Before ToRBANCR, J«," was inadvertently 
omitted. 
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RECENT DECISIONS AT QUEBEC, 

ProhibUifm to alienate. — Even under the Uw 
before the Code, a prohibition to alienate im- 
posed under penalty of a forfeiture of the 
property given, cannot be deemed a nudum 
prteseripium, and effect muBt be given to it ac- 
cording to the will of the testator. — Bijurget v. 
Blanehard et al., 7 Q L. B. 322. 

Railway. — Railways subsidised by the Pro- 
vince, under the Quebec Railway Act, 1869, are 
liable to seizure and sale by ordinary process of 
law. — Waeon MJg, Co. v. Levie j* Kennehee RaiU 
way Co., 7 Q.L.R. 330. 

Local Legielaiure^ Powere qf—lA clause du 
statut provincial, 42-43 Vict. ch. 4, ordonnant la 
fermetnre le dimanche de la maison dans 
laquelle 11 se vend des liqueurs spiritueuses, est 
une mesure disciplinaire et de police, et n'est 
pas ultra viree de la legislature provinciale. 
Poulin V. La Corporation de Quibte^ 7 Q. L. R. 337. 



RECENT ONTARIO DECISIONS. 

Indecent Auauli— Evidence. — ^Evidence of sub- 
sequent conduct of a prisoner on trial for in- 
decent assault was held admissible, as showing 
the character of the assault, and as, in fisct, part 
of the same offence with which the accused 
stood charged. — Regina v. Chute, Queen's Bench 
Div., March 9th, 1882. 

Principal and Surety. — ^The contract of surety- 
ship is avoided by a representation which is 
false in fi^t, and by which the surety has been 
induced to become surety, though he who made 
it believed in its truth. — Oananoque v. SUmden, 
Q. B. Div. March 9, 1882. 

Negligence, Contributory — Evidence. — In tan 
action against a railway company for negligence 
whereby the plaintiff's lumber caught fire from 
one of the defendant's locomotives, and a large 
quantity thereof was burnt, the jury found that 
the flrp which caused the damage came from 
the defendant's locomotive, from imperfection 
or structural defect in the smoke-stack, by rea- 
son of the cone being too close to the netting, 
and the bonnet rim not fitting to the bed so 
completely as it should have done. They fiir- 
ther found that the plaintiff was not guilty of 
contributory negligence by reason of his piling 
his lumber on the defendants' ground, with their 
consent, within a short distance of the track, 
and not haying sufficient means at hand for 



extinguishing fires should they occur. Bold, 
that the evidenoe set out in the case, folly sup- 
ported the findings of the jury ; that as to find. 
ing that the cone was too close to the netting, 
it could not be supported by the evidence if it 
meant that it in consequence acted pre. 
judicially to the netting, but that the finding 
meant that the cone was too high above the 
bonnet rim, and so too close to the netting, and 
in consequence the sparks defiected from it in* 
stead of being sent above the bonnet bed or be. 
low it, and thus escaped from the stack ; and 
also that although the finding that the bonnet 
rim did not fit so completely as it should, was 
in a sense indefinite in not stating thereby 
sparks could or did escape, this was coTered by 
the other findings. — The question as to] the 
bonnet rim fitting the bed was not pnt to the 
jury until after they had rendered their Terdict 
and answered the other questions, and after the 
judge had been moved for judgment upon those 
answers, but it was done while all the parties 
and their counsel were present) and before the 
jury had left the court room : Held, that the 
question was properly put to the jury. — McLaren 
V. Canada Central Ry. Co., Com. Pleas Div., 
March 10, 1882. 



GENERAL NOTES. 



Chief Jitftice FoIger» in leaving the benoh of the 
New York Court of Appealsi says: *'The forty 
volames of New York Reports, they do indeed testify 
(I may say it now) to an nnremittins judielal labor 
that has seldom been outstripped ; and the sad 
memorials that appear in four of them tell, too« how 
often vigor of body yielded under strain of mind. 
The many opinions of all the seven are there* a» 
finished they left their hands. But as no one may 
know, by looking on a work of art, the manifold deft 
touches that brought it to completeness, so no one ean 
tell the thought, the care, the toilsome paaMge 
through perplexities, the laborious search for prece- 
dents, the doubt, the deliberation, the conference 
with fellows, the nice poising of reasons, tint lead ep 
to the laconic, yet weighty conclusions, * judsmeot 
should be affirmed,' or 'judgment should be reversed.' 
But the dearest of my recollections of the Court of 
Appeals will be of the harmony of intercourse, the 
uniform courtesy, the mutual confidence, the unvmry- 
ing respect for one another, the cordial appreciation, 
the brotherly love, that held us in happy, personal 
and official relations. When I reflect on all these 
things, I wonder almost to sobbing, that I could hare 
been led to give up the place of formal head of mch a 
ooort, the nominal chief of suob a body of ji 
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§he §fgHt S^ws. 



Vol. V. 



APRIL 22, 1882. 



No. 16. 



CRIMINAL STATISTICS. 

We haTe just received an appendix to the 
Report of the Minister of Agriculture for the 
year 1881, containing the Criminal Statistics 
of the Dominion for the year 1880. The return 
filU 179 pageSi divided into four tables which 
give the following information : 

Tablb No. I. — Crimes committed in Canada, 
their classification, etc., by Judicial Districts and 
Provinces. 

Table No. II. — ^A Summary of Table No. I 
by Classes and Provinces. 

The respective designations of the six classes 
of crimes into which these two tables are di- 
vided are as follows : 

Class I. Offences against the person. 

"II. " " property with violence. 

" III. " " property without vio- 

lence. 

<' lY. Malicions offences against property. 

" v. Forgery and offences against the 
currency. 

^ VI. Other offences not included in any 
of the above classes. 



Table No. III. — ^Divided by Judicial Districts 
and Provinces into three classes, viz : Offences 
tried by Jury. — Offences tried Summarily (by 
coQBent.)^Summary Convictions and Prelim- 
inary Examinations. 

Table No. IV. — Cases in which the Preroga- 
tive of Mercy has been exercised during the year, 
(short Title " Pardons and Commutations.") 

If the author of this labour of fifteen months 
has not laid the foundations of premature 
softening of the brain, he may be congratulated 
on the result of his tedious, if not uninteresting 
toil. But there remains much room for im- 
provement, both in the material furnished and 
in the mode of presenting it. Improvements 
in the material can only be attained by exten- 
sive administrative reform, of a minute but 
not very difficult kind. The fashion of the 
material will readily be altered for the better 
by those who have the experience and intelli- 
gence to prepare the appendix now before us. 



There is a radical defect in the classification. 
The general subject <* Offences," though strictly 
speaking correct, is so wide as to be practically 
worthless. No two facts are really more on- 
like than a murder and a cabman loitering 
away from his stand, still both are offences. 
This has always been recognized. Formerly 
the classification was Treason, Felony and 
Misdemeanor ; but these divisions were always 
very arbitrary, their ancient merit depending 
on the positive law, now much changed, as to 
felony and misdemeanor fix>m which they re- 
sulted. Some reporters in England have adopted 
a useful classification of magistrates' cases. 
That would not do here, for many crimes are 
tried by magistrates. The compiler of these 
statistics is not unaware of the difficulty, and 
he has attempted to deal with it by means of 
Table III. Useful though that Table is, it is not 
the proper mode of classifying the matter. 
Starting with << offences ^ it is obvious that of 
this mmma dioino there is greater and less, and 
as a fact of positive law the former are subject 
to trial by jury, the latter are not. Here then we 
have material for a first sub-division. This 
should be brought out in Table I, which would 
give: 

Judicial District. 
. Persons charged. 

Persons dealt with summarily by magistrate. 
See for details Table II. 

Persons committed for trial. 

Table II should deal with summary convic- 
tions and orders, classifying the offence as far 
as may be deemed advisable. It is evident that 
a biographical sketch of each of these delin- 
quents, or a detailed history of his delinquency 
is unnecessary. This table might therefore be 
very short. 

Table III. would deal with cases subject to 
trial by jury, and should stop with the fiict of 
conviction. It should set forth : 
Judicial District. 
Trial : Summary by consent. 
Not guilty. 

Acquitted for insanity. 
Convicted. 
Tried by jury. 
Not guilty. 

Acquitted for insanity. 
Convicted. 
Totals: Tried. 
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Not guilty. 

Acquitted. 

Conyicted. 

Table lY. should deal with convicts, and it is 
in their previoiu life and punishment social 
science is interested. With regard to them 
every available fact that leads to a safe conclu- 
sion is of importance. The report before us 
seems to be adequate, so far as regards extent, 
but it is totally insufficient as to its figures. For 
example, we have 3,030 convictions in Ontario 
under Class I. Of these we learn that 696 make 
a moderate use of liquor, and 609 an immoderate 
use ; but what are the habits of the remaining 
1,726 ? Are they absolute abstainers ? The 
other figures are equally inconclusive. Educa- 
tion only accounts for 1,316. Age leaves 1,730 
unaccounted for. Nationality only accounts 
for 2,656. Again, we have been unable to dis- 
cover on what data the report is founded for 
previous convictions. 

Three of these tables would not exceed in 
width the ftill sheet of a blue block in the form 
used. This is an advantage not altogether to 
be despised in statistical returns. Another 
small improvement might be made with little 
expense— that is not mixing the two languid 
ges. It is a poor device to use them alter- 
nately, as is sometimes done. The proper 
mode is to have two editions. 

Without undue exultation the people of 
Quebec may compare with satisfiEU^tion the 
record of crime in their province with that of 
Ontario : 

comncTiovB. 

Ontario. Quebec. 

Class 1 3,030 907 

u II 85 65 

" III 1,414 686 

"IV 474 94 

« V 30 3 

" VI 13,278 4,111 



18,311 6,866 

This is more than in proportion to the re- 
presentation of Ontario, in every class but 
No. II., and in that class, it seems, that 34 are 
committed for trial and not disposed of in On- 
tario, while all are disposed of in Quebec. 

B. 



LIBJBL. 

Mr. Irvine has introduced a bill into the 
legislature at Quebec to amend the law respect- 
ing the civil remedy for libel. The object of 
the measure is to admit the libeller sued ia 
damages, to plead that the facts are true and 
that it was for the public benefit that the said 
matters should be published. There is abnnd 
in the world at the present moment a great 
desire to bring the libeller into repute. Ici» 
rather up-hill work to get men to view the pro- 
fessional slanderer with other feelings than 
those of disgust, and therefore delusive argu- 
ments are made use of to overcome the natural 
repugnance. To those who cannot be induced 
to think that slander is a virtue, it is said : this 
bill will only give the same answer to the civil 
remedy that may now be given to the criminal 
charge,-— to those who can be wheedled bj 
sophistry, it is suggested that there can be no 
barm in saying what is true, if it be for the 
public good. 

There was a paramount reason for passing 
the Statute of 1874, because it was anomaloos 
to have the criminal law different in the various 
provinces. There is no kind of reason for saj- 
ing that the civil remedy shall be similar in 
them all. Notoriously it is not in many cases 
besides libel. We are therefore perfS&ctly free 
in the Province of Quebec to approach the con- 
sideration of Mr. Irvine's bill unfettered, and 
to accept or reject it on its intrinsic merits. 

The argument alluded to as being uaed in its 
fsvour is full of &lse assumptions. Whether 
there is harm in saying what is true for the 
public good, depends greatly on the amount of 
mischief to the person of whom it is said, and 
the degree of good that will accrue to the 
public from saying it. Again, as the law now 
stands, no one is precluded from saying what 
is true for the public good. What the law pro- 
hibits is the raking up of injurious stories 
against your neighbour, even though true, to 
gratify malice. Becently, it has been held in 
Montreal, probably correctly, that the malice 
of the publisher did not affect the qnestioo; 
and it is not improbable that In practice it will 
come to be considered that exaggeration does 
not impair the truth. Such a law is anti- 
Christian; but though we have plenty of 
ecclesiastical squabbles, this reason does not 
count nowadays. Bobbing a church is more 



THE LEGAL NEWS. 



123 



amuaing than defending a principle. We have 

beard it said, that no change in the law can 

make mattera worse than they are. There is 

mnch trath in the obseryation, so far as politics 

are concerned ; bnt the legislature is scarcely 

justified in accepting as a moral level what 

exists, and working down to it. Besides the 

law goes beyond politics. 

The practical result will be either that libel 

will be unconsidered, and therefore the public 

will not enjoy the promised good ; or, honest 

people will be discredited by the &TOured 

calumniator, they being unable to fiice the 

ordeal of the endless litigation which may be 

raised on this infiunous plea. 

B. 

THE MARRIAGE BILL, 

The bill concerning marriage with a de- 
ceased wife's sister was passed without any 
amendment by the Senate on Friday, April 14. 
The question of interference with provincial 
rightfl was earnestly pressed in the Senate, and 
an effort was made to restrict the bill to a 
simple declaration that a marriage valid in the 
province where it is contracted shall be valid 
throughout the Dominion. It was contended 
that the Federal Parliament has no right 
to declare that a marriage contracted within a 
Province the laws of which forbid such mar- 
riage, shall be valid within such Province. 
This contention will perhaps be raised here- 
after before the Courts. In the meantime it 
may be remarked that the disability sought 
to be imposed on the Federal Parliament 
is rather a narrow one, and the point seems 
hardly worth contending for, because the 
same writers admit unreservedly that the 
Federal Parliament has power to declare that 
a marriage which is validly celebrated in one 
Province siiall be considered valid in any other 
part of the Dominion to which the consorts go 
to reside. We take the following statement 
firom La Mintrve, a journal which has con- 
sistently supported provincial authority :— 

" L'hoDorable M. Ferrier, en proposant I'adoption du 

bill da mariacre des beaox-frdres et belles-BoenzSi an 

afoat, a rapportd le fait suivant : 

n u'y a pas tr^s longtempa, I'ua de mes intimes amis 
perdit aa f emme, k Montreal. Ia aoear de celle-ci avait 
aemettr6 longtempfl ches lui, prenant aoin dea enfanta. 
Deux aoa aprte le d^c^, plat6t qae d'introduire one 
^traosdre dana la maiaon, le veuf alia ^pouaeraabelle- 
neur, k Kingston. Mais il dnt rercnir demearer i 
Uontr^ , ot ^talent aes affaires. Et 11 ae trouva dans 
la position d'nn homme qui 4taU UgaUvtetU marii tut- 



vant let Utis d'Ontario et non euivant cellea de QiUbec**" 
Voilil des cas aazquels la loi devrait pounroir. 

Le parlement F^d^ral a inoontestablement le moyen 

de '* pounroir auz cas " de ce genre. Ce sont m^me les 

seals oa8» en matidre de lois sur le mariage, aaxquels 

il puisse " poarvoir." On voit. en effet, par lea ezpli- 

cations officielles donn^es en 1865 sur le mot mariaffet 

plao6 parmi les sojets de legislation f^^rale, qfie ce 

mot avait prfeistfment et aniqaement ces oas ponr ohiet. 

M. Lanoevin— Le fait est qae tout oonsiste en ceoi : 
Que, le parlement fM^ral poarra decider que toat 
manage contracti dan» le ffatU Caaadaj ou dans toate 
autre province oonfdd^r^, d'aprte la loi de oette pro- 
vince, guand bien mime oette (oi wrait diffirefide de la 
n6tre, eera eofuid^r^ oomme txUide done le Bae-Chnada 
au ecu ou let eonjointe viendraient y demevurer, et vice 
vena, Le mot mariage a ^t^ plac6 Ik pour attribuer k 
la legislature f^d^rale le droit de declarer qaels seront 
les mariages qui devront dtre cofMidirie eomme vcUidet 
done touJte P^tendue de la Conf4dlration, sans toucher 

Sour cela le moins du monde aux dogmes ni aux rites 
es religions auxquelles appartiennent les parties oon- 
tractantes. 

Ainsi, leseul objet pour lequel on a place le mot 
mariaoe dans la clause 92, est celui-ci : pour qw le par- 
lement fidind puieee Miifer lee autorit^e eiviletf done 
chttque province, ft donner let ^ett civHt aux wtoriaget 
corUracUt dant une autre province etn^orm^ment aux loit 
de ceUe-au Le parlement federal n'a pas encore decrete 
cela. Que ne I'a-t il fait ? II est en son pouvoir de 
declarer que les mariages de beaux-fr^res et beUes- 
soeurs, ou autres, contractes 4 Kingston, ou dans toute 
autre localite, conformement aux loia du lieu, devront 
avoir les effets civils dans la province de Quebec. C'est 
incontestable. Mais ce qui ne depend pas de lui, c'est 
de declarer que les beaux-frdres pourront epouser lean 
belles-soeurs dans toute la Ck>nfederation, et de rappe- 
ler les lois au contraire qui existent dans la plupart 
des provinces, sinon dans toutes, et dans le Bas-CSanada 
en particulier." 

If persons residing in Hull, who cannot 

intermarry there, can be validly married by 

crossing the river to Ottawa, and, returning 

the same day, can secure all the civil effects 

of a marriage valid according to the laws 

of Quebec, they might as well be married at 

home. Yet this is precisely the cade put by 

Mr. Ferrier, and which La Minerve concedes 

that the Dominion Parliament has power to 

regulate. We much prefer Hir John Macdonald's 

interpretation of the B. N. A. Act : « To say 

what marriage is,— whom a person may marry, 

— belongs to the Federal Parliament : the mode 

of making them man and wife belongs to the 

local legislature." (Hatuard Report^ March 13| 

1882.) 

To illustrate farther the contention of the 
advocates of provincial rights, we may cite a case 
which occurred lately in Wyoming Territory. In 
April, 1881, Mrs. Lee, a white widow, and Lee 
Jim, a Chinaman, were arrested in the city of 
Cheyenne, Wyoming Territory, on the charge 
of « living in an open state of fornication.'' 
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Upon being arraigned before the examining 
magistrate, their plea of " not guilty " was 
entered. Mrs. Lee, who is described as a 
woman of &ir education and of a good 
Mississippi ftmilj, desired to take advantage of 
a certain provision of the statute under which 
she stood charged, by wedding the Chinaman, 
and thus prevent further prosecution. The pro- 
vision referred to is as follows : " That it shall 
be in the power of the parties offending, to pre- 
vent or suspend the prosecution, by their inter- 
marriage, if such marriage can be legally 
solemnized." But the proposed marriage could 
not be legally solemnised, because the statutes 
of Wyoming prohibit the intermarriage of white 
persons and persons of << one-eighth or more 
negro, Asiatic or Mongolian blood." Counsel 
soon saw a way of escape from the dilemma. 
They found the following section in the Wyo- 
ming statutes : *< All marriage contracts without 
this territory, which would be valid by the laws 
of the country in which the same were contract- 
ed, shall be valid in all courtn and places in this 
territory.'' The State of Colorado, lying just 
south of Wyoming, does not prohibit the inter- 
marriage of white and black, or yellow persons, 
and upon the advice of counsel, Lee Jim and 
Mary Lee went to Denver, and were married 
according to the rites of the Christian Church. 
At the May term of the District Court of Laramie 
County, Wyoming Territory, " Mrs. Mary Lee 
and Lee "Uim " were duly presented for living 
in an open state of fornication. A plea in bar 
was entered, the record of the marriage pro- 
duced, and the indictment was quashed. But an 
argument intervened, on the motion to quash, 
the query being whether persons charged with 
crime can flee the territory and take advantage 
of the laws of another jurisdiction, to avoid the 
penalty of a pending prosecution ? The Court 
held that the marriage having been *Uegally 
solemnized," though " without the territory," 
the offence of fornication was atoned for, in har- 
mony with the statute which authorises the 
prevention ot prosecution in such cases by 
intermarriafre. 



has been unanimously adopted at the meeting 
held on the 15th instant. 

« Moved by S. Bethune, Esq., Q. C, seconded 
by C. A. Geoffrion, Esq. : 

« That all arrears of annual subscriptions due 
prior to the first May, 1869, be abandoned and 
remitted to the members of the Bar owing such 
arrears. It being understood that where suits 
for such arrears have been instituted, the pay- 
ment of the costs of such suits shall be a con- 
dition precedent to the parties sued having anr 
benefit under this resolution." 
Yours, &c., 

L. FORGET, 

See. ofikeBarc^M, 
Montreal, 19 April, 1882. 



ARREARS OF BAR DUES, 

To the Editor of the Legal News : 

bm, — I am directed by the Council of the 
Bar of Montreal to ask you to publish in the 
'* Legal News " the following resolution which 
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COURT OF QUEEN'S BENCH. 

MoNTBXAL, March 21, 1882. 
Monk, Ramsat, Cross, Babt, J J. 

Lord et al. (dfts. below), Appellants, and 

Elliott et al. (plffs. below). Respondents. 

Charter-party — Demurrage — ^^ Prompt despatch." 

A charter party teas entered intOj by which a eUamer 
woe to take on board a cargo oj eoalj at tie 
port {^Sydney J Cape Breton, In the charter 
party vhu this Hipulaiion : <* Taking her tern 
with other eteamere^ and taking precedence of 
. sailing vesselty and receive prompt de^ateh in 
loading and unloading J* Sydney is a coaling 
port, and the coal ts brought straight from 
the pit to the vessels loading. There were 
a number of vessels waiting to loadj and the 
steamer did not get her cargo until seventeen 
days after the captain protested the freighters. 
Held, that it was for the shipowner to establish 
want of diligencej and that there being no delay 
attributable to the master orerew^ or except whet 
was occasioned by the custom <f the port, the 
shipowner was not entitled to damages by w^ 
qf demurrage. 
The appeal was from a judgment condemn- 
ing the appellants to pay the sum of £850 stg^ 
for seventeen days' demurrage, at the rate of 
£60 stg. per day. See Dunkerly v. Lord et ai^ 
3 Legal News, p. 1 70, for judgment of the Cooit 
below in a similar case. 

The circumstances which led to the action 
were as follows: — The respondents, in June, 
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1873, by their agent J. O. Sidey, entered 
into a charter party with the appellants for 
the chartering of the steamship Oresham, then 
in Lirerpool. The vessel was to proceed to 
Sydney, Cape Breton, and there load from the 
Actors of the appellants a full and complete 
cargo of coal, (taking her tnm with other 
steamers and taking precedence of sailing ves- 
sels, and receive prompt despatch in loading 
and unloading), and being so loaded the vessel 
was to proceed to Montreal and deliver the 
cargo to appellants. The steamship arrived at 
Sydney on the 19th July, 1873, and the captain 
gave notice that the vessel was ready to re- 
ceive cargo. On the 28th of the same month 
the captain protested the appellants, but the 
latter (it was alleged) neglected to load the 
vessel and give her prompt despatch for more 
than seventeen days after this notification. It 
was for this detention that demurrage was 
claimed. 

The defence was that the conditions of the 
charter party had been complied with ; that the 
steamship Qresham had her turn with other 
steamers, taking precedence of sailing vessels, 
according to the custom and usage of the 
port of Sydney, and had prompt despatch in 
loading. 

KerTj Q.C^ for the appellants : The evidence 
in support of the action consists of the deposi- 
tions of the captain and the chief officer. The 
former states that the Gresham arrived on the 
morning of the 19th July, and that he notified 
Mr. Archibald that the vessel was ready to re- 
ceive and load her cargo ; that the appellants 
did not proceed to load the steamship in her 
torn with other steamers, but that other steam- 
ers which were berthed after the Oresham, and 
some small craft, were loaded at the same time 
as the Oresham. And he stated that the de- 
tention an^oun ted to 17 days, and that in his 
^^plIiion i)850 sterlings would be the amount of 
damage suffered. The chief officer gives evi- 
dence to the same effect, alleging that prompt 
despatch was not afforded, and that the cause of 
detention was the loading of other steamers and 
the want of facilities for loading and trimming. 
On the part of the appellants (defendants) Mr. 
Oisbome was examined. This witness was in 
Sydney in 1873 as engineer to two or three coal 
companies, and he stated that vessels were 
loaded in the order in which they were booked. 



except that bunker coal vessels, in accordance 
with the custom of all coal ports, had the pre- 
ference. He asserted that no steamers that 
were berthed after the Oresham were loaded 
before her. This evidence, it is submitted, re- 
buts that of the captain and first officer. As a 
principle of law, the custom of the port has to 
be taken into consideration, though no refer- 
ence be made to the custom in the charter 
party. In the case of PostUthwaUe v. Freelandyli.'Bi. 
6 App. Cases, Lord Chan. Selbome laid down 
the principle in these terms: — << There is no 
doubt that in general the duty of providing 
and making use of sufficient means for dis- 
charging cargo when a ship arrives at its des- 
tination, and is ready to discharge, lies upon 
the charterer. If by the terms of the charter 
party, he has agreed to discharge it within a 
fixed period of time, that is an absolute and 
unconditional engagement, for the non per- 
formance of which he is answerable, whatever 
the nature of the impediments which prevent 
him from performing it, and which cause the 
ship to be detained in his service, beyond the 
stipulated time. If, on the other hand, there 
is no time fixed, the law implies an agreement 
to discharge the cargo within a reasonable time 
under the circumstances. Difficult questions 
may sometimes arise as to the circumstances 
which ought to be taken into consideration in 
determining what time is reasonable. If an 
obligation, indefinite as to time, is qualified or 
practically defined by express or implied refer- 
ence to the custom or practice of a particular 
port, every impediment arising from or out of 
that practice, which the charterers could not 
have overcome by the use ofyany reasonable 
diligence, ought, in my opinion, to be taken 
into consideration." It is contended by the 
appellant that whether the loading or unloading 
is expressed in the charter party, as to be done 
according to the custom of the port, or no men- 
tion of the custom is made, is a matter of 
indifference — in the latter case such loading or 
unloading according to the custom, is implied. 
The pretensions of the appellants, then, are, first, 
that although there was no reference to the 
custom of the port of Sydney in the charter 
party in this case, yet that it formed, impliedly, 
a portion of the conditions thereof ; secondly, 
that the right to turn, the order of precedence, 
&c., are regulated by the custom of the port, 
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and every impediment arising from that practice 
which the charterers could not have overcome 
hj the nse of any reasonahie diligence, ought 
to be taken into consideration. Thirdly, that 
the respondents must be presumed to have 
known the custom of the port of Sydney relat- 
ing to precedence, &c. Fourthly, that if the 
delay was caused by any deficiency of the appli* 
ances in use at the port, the appellants could 
not be held liable. 

Dunlopf for the respondents: By the terms 
of the charter party it was agreed that the 
Gresham was to proceed to Sydney, and there 
load from the agents of the appellants a 
full cargo. She did proceed there, but no cargo 
was ready for her. This was not owing to a 
crowd of steamships loading before her in turn, 
but, as sworn by Qisborne, owing to the produc- 
tion of the mines not being sufficient to provide 
a cargo for the vessel with prompt despatch, 
and owing to the coal companies not having 
sufficient cars to forward what was produced to 
the pier. There is no proof whatever that 
owing to a crowd of steamships, each loaded in 
turn, it was impossible to load the Qresham in 
less than twenty-six days, and that this was a 
reasonable time. On the other hand, the res- 
pondents have proved that the Qresham could 
easily have been loaded at Sydney in five or six 
days under ordinary circumstances. Other 
steamers were loaded in much less time. The 
Hibernia received 1,901 tons in six days ; the 
Alpha 1,959 tons in nine days ; the Kangaroo 
761 tons in five days, while it took twenty days 
to give the Gresham 1,830 tons. The usages of 
the port apply, but not the rules of a particular 
colliery. It is unreasonable to extend the cus- 
tom of the port to the mine whence the supplies 
are drawn. The appellants, in &ct) entered 
into an improvident contract. They brought 
large and expensive steamers from England 
and the cargoes were not ready for them. The 
coal had to be dug out of the mines. 

Ramsat, J. This is an action for damages by 
way of demurrage. There is no stipulation 
for a limited number of lay days,— what the 
freighter undertook to do was to give << prompt 
despatch.** It seems to be well established that 
when the charter-party fixes certain lay days, 
all delays beyond those days until the ship is 
loaded and ready to sail, are at the charge of the 
freighter, unless directly attributable to the act 



of the owner. Smith's Merc. Law, 371. Abbott, 
310. But when prompt despatch is alone pro- 
mised, the freighter only warrants dllig^ooe, 
(Abbott, 312-3,) and diUgence evidently meuis 
such proceedings as are usual in the porl (lb. 
313.) Kow whether that diligence has been 
used here is almost purely a question of &ct. 
Want of diligence— that is negligence, has to be 
established by the plaintiff. In this case I do 
not see that any negligence has been proved. 
It is pretended that the coal had to be procured 
atter the vessel was ready to load, and that this 
was a cause of delay; but it is evident that 
Sydney is a coaling port, and that the coal is 
brought straight from the pit and is entered on 
board. Again, it does not appear that the 
steamer lost her turn, and certainly it does not 
appear she lost it by the &ult of appellants or 
their agents. I am to reverse with costs, and 
that is the judgment of the majority of the 
Court. 

The judgment is as follows : — 

" The Court, etc. 

*< Considering there is no sufficient evidence 
to establish that the appellants did not use 
prompt despatch in procuring cargo for and 
loading the steamship *< Gresham **; 

<< Considering that there is error in the judg- 
ment appealed frt>m, to wit, the judgment 
rendered by the Superior Court at Montreal on 
the 21st day of May, 1880 ; doth reverse the 
said judgment, and proceeding to render the 
judgment which the said Court below onght to 
have rendered, doth dismiss the action of the 
plaintiflb now rHspondents in this canae with 
costs as well in the Court below as in appeal, 
(The Hon. Mr. Justice Cross dissenting.) 

Judgment reveraed. 

KetTf Carter j* MeOihbcn for Appellants. 

John Jhmlopf for Bespondents. 



SUPERIOR COURT. 

MoNTBiAL, March 31, 1882. 

Btfore Mackat, J. 

Macdonald v. Thi Mbrchants Bank or Canada 

CwUraetr^WoUjorial deed. 

The plaintiffs being indebted to a Bank, wrote to 
the manager propoeing a compromise. Tht 
Bank etaUd that theg had agreed to accept the 
propotal " with iome tUght modifieatiome." A 
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notarial deed wu tubeequently executed, eor^ 
taimnff eontiderable modifieaUone <^ the origi- 
nal prapoeal. Held, thai the terme qf the deed 
must prevail, had faith not being proved 

Per Cubiam. This is a suit for $4,000 against 
the Bank. It is claimed that this money was 
by the Bank in bad fiuth compelled to be paid 
to it by the plaintiff, who did not really 
owe il 

The defendants had a claim against the 
plaintiff for $62,000 in August, 1878, and he 
wrote to the manager offering a compromise, 
$30,200, to be paid in the course of two years, 
with interest at seven per cent. ; " if accepted I 
agree to carry out the offer at once." The letter 
mentions how the $30,200 was composed, 
$8,200 of it being stock in the defendants' 
bank. The declaration says that on the 2l8t of 
September the Bank accepted the offer, and as 
evidence wrote to plaintiff that the board had 
agreed to "accept plaintiff's proposal, with 
some slight modifications." These (said the 
letter) yon can learn from Mr. Marler, and on 
their being acceded to we shall be prepared to 
have the proposal carried out, following upon 
which a discharge will be granted. The 
plaintiff never agreed to pay more, says his 
declaration, and in October a notarial deed was 
executed by which the plaintiff transferred the 
bank stock and a certain claim against George 
Whitfield, referred to in plaintiff's letter of the 
14th of August, and also the plaintiff promised 
to pay in three years from the 12th of August 
the sum of $1 2,000, with interest on $8,000 at 
7 per cent., and for security of the $13,000 and 
interest plaintiff mortgaged the real estate in 
the notarial deed mentioned. Notwithstanding 
this obligation it was not the intention of either 
party (says the declaration) that plaintiff should 
be bound to pay the $4,000 in addition to the 
amount of composition agreed upon by the com- 
promise effected by the said letters, of which 
the $4,000 formed no part. The declaration 
says that in June, 1881, the plaintiff offered 
$8,000 and interest, and asked discharge from 
the bank, but it insisted on $12,000 with the in- 
terest due on the $8,000 ; that plaintiff had to 
submit, but paid the $4,000 under protest. This 
is the money that plaintiff now claims back. 

There are two pleas : one, very long, goes into 
the history of the whole transaction ; it denies 



that the plaintiff's offer of the 14th of August 
was accepted, insists that there were modifica- 
tions of it, that these were submitted to by 
plaintiff, and that the notarial deed was based 
upon them; it insists that $4,000 were due 
and paid in the performance of plaintiff's ob- 
ligations towards the bank under the deed of 
October. 

Only two witnesses have been examined, 
namely, the general manager of the bank and 
the St. Johns agent. From what appears, it is 
manifest that plaintiff's first offers of com- 
promise were not accepted purely and simply, 
but accepted with some modifications, called 
<< slight modifications," in the letter from the 
bf&nk, acknowledging receipt of plaintiffs first 
proposals. What were these modifications? 
The bank says : look at the deed of final agree- 
ment and you will see them. 

The plaintiff has shown no others. The 
bank manager proves that the final agree- 
ment contains them, as agreed to. It is 
not suggested that the notary wrote down, 
by an error of his, something that the parties 
did not before him agree to. It is in vain 
for Macdonald to build upon the argument 
that here in the deed are modifications not 
slight, but large. No diplomatist receiving 
an offer of compromise which he did not intend 
to accept purely and simply, but only with 
modifications, would write to the proposer re- 
ferring to modifications as eine qua non, and 
styling them serious modifications or large ones. 
As said before, whether the modifications finally 
insisted upon by the bank be large or slight, 
the deed finally settled was agreed to by Mac- 
donald, and he shows no right nor just claim to 
have it disturbed. I believe that the notarial 
deed of October expresses the very last agree- 
ment of the parties. Macdonald did not sign 
it until his own lawyer had altered the first pro- 
ject and finally approved the deed as it now 
reads. Unless we reverse our rules of evidence, 
Macdonald cannot succeed. Look, for instance, 
at what Pothier says, and Bonnier, Trait6 des 
Freuves, No. 88, p. 84. Pour parlere whatsoever 
are not to modify and control solemn notarial 
later agreement. 

Action dismissed with costs. 

Ritchie # RUchie fbr plaintiff. 

Abbott, Tail # AbboU for defendants. 
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SUPERIOR COURT. 

MoNTRKAL, April 5| 1883. 
Before Mathibu, J. 
Thb Canadian Bank of Commekcb v. McGadyram 
et al., and Barnbtt et al., intervenants. 

Security for Costt — Delay. 

Where eeeurity for costs is cisked for by motion^ the 
motion must be made within four days after the 
return qfthe writj or the production qf grounds 
of intervention. 

The plaintiffs moved that the intervenants 
resident abroad be held to give security for costs. 

The judgment is as follows : — 

« La couri aprds avoir entendu les parties par 
leurs avocats et procureurs respectifs sar le 
m6rite de la motion de la demandercsse deman- 
dant 2k ce que les intervenants qui resident dans 
la Province d'Ontario, soient tenus de donncr 
cautionnement pour les frais & €tre encourus 
en cette cause sur la dite intervention et les 
mojrens d^interyeutlon, et sur le tout miirement 
d61ib6r6 ; 

<< Considdrant que la requite des reque rants 
demandant qu'il leur soit permis d'intervenir, a 
6t6 re^ue et produite le 3 mars dernier, et que 
) 'intervention et les moyens d'intervention ont 
M produits le 18 mars dernier ; 

^ Consid6rant que la motion de la dite deman- 
dercsse a ^t6 signifiee le 22 mars dernier, mais 
n'a 6t^ produite devant cette cour que le 3 avril 
courant ; 

« Consid6rant que par Particle 107 du C. P. C, 
les exceptions dilatoires doivent Stre produites 
sous quatre jours k compter du rapport du bref, 
et que la motion de la dite demanderesse rem- 
place dans I'esp^ce resorption dilatoire, et que 
conform6ment au dit article 107, elle aurait dd 
6tre produite dans les quatres jours k compter 
de la production des moyens d'intervention ; 

*< Consid6rant que par I'article 129 du C. P. C, 
tel qu'actuellemeat en force, et en vertu de la 
section 3 du chap. 1 7 des statuts de Qu6bec, 33 
Vict., la demande pour cautionnement pour 
siiret6 des frais, peut dtre faite devant la couri 
ou devant un juge, ou le protonotairo durant la 
vacance, et que la demanderesse aurait pu pro- 
, duire cette motion et la fiiire adjuger par nn 
juge en chambre dans les d^lais voulus par la loi ; 

" A renvoy§ et renvoie la dite motion, avec 
d^pens," kc. 

Carter j* Co., for plaintlffi. 

Abbott^ Tail j- AbbottSj for intervenants. 



DUPUIS V. DUCONDU. 

To the Editor of the Legal News : 

SiK, — ^ R." by his last letter, havinf^ &PP^ 

rently admitted that his criticism on the 

judgment of the Supreme Conrt is not well 

founded, and that the judgment is correct, 

provided the important foct be true, that the 
seller of the timber rights sold and took pay- 
ment for limits for which he had not even 
licences, the task of completely satisfying^ <*R/ 
and your readers as to this point is not difficnlL 
As " R." does not appear to be acquainted with 
the record, I give the following references. At 
page 105 of the Supreme Court Case, line 34, 
will be found the evidence of C. E. Belle, the 
crown lands agent, who had to do with the 
two limits in question viz : Nos. 97 and 98. 

Belle says : Ces licences <'ont htk discontinaees 
" par Mr. Scallon " (now represented by Kes- 
<< pondent) << au mois de novembre 1857, et elles 
<<ont M alors abandonnees par lui, et ces 
<( licences n'ont pas ete renouvellees dcpois. * * 
" Ces deux limites ^taient connues sons les 
((numeros 97 et 98." 

At page 16 of the said Case will be found the 
original promise of sale by Scallon of the 10th 
July 1858 (eight months afrer he had abandoned 
these two limits), whereby he agrees to sell all 
rights obtained by him from the Crown, under 
licences there enumerated, to these two limits 
(97 and 98) and to others, together with a Mill, 
for the sum of $20,000, whereof $5,000 is there 
acknowledged paid in cash and the balance in 
promissory notes, which balance was paid in 
full as formally acknowledged in the notarial 
deed at page 30 of said Case. 

In face of such proof of the seller having 
sold and taken payment for rights to limits for 
which he at the time had not even the licences, 
the presumption to the contr«ry invoked by 
* R." arising from the case havi ug been argued 
in two courts., must fail. Oversights will occur, 
especially in cases of such enormous propor- 
tions as that in question. Further, the point 
as to the warranty was not discussed or men. 
tioned in the present Appellant's Factum in 
appeal, but was apparently raised only in the 
factum of his opponent, and answered orally ; 
and as the case was argued before the long vaca- 
tion and judgment onlj giren after, the over- 
sight is not inconceivable. 

As to R.'s statement, that the Supreme Court 
does not appear to have been misled by art. 
1576 cited by me in my last, I btill think that 
by the principle of that article the seller was 
obliged to warrant that he at least held Jicence:< 
for the limits, which he professed to transfer, 
and that such misleading would save some 
judges in some cases from giving judgments 
that cost much time and expense to set right. 



Montreal, 20th April, 1882. 
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MARITIME COURT. 

The following is the text of the resolutions 
introdaced by the Minister of Justice on the 
subject of a Maritime Court for Canada : — 

That an humble Address be presented to Her 
Majesty, representing that the Parliament and 
Government of Canada have all the powers 
necessary or proper for establishing within Can- 
ada a Court with jurisdiction similar to the 
jurisdiction of the British Vice Adminilty 
Courts, now existing in Canada^ with respect to 
all matters arising out of or connected with 
navigation, shipping, trade or commerce. 

That by Act of the Parliament of Canada^ 
passed in the Fortieth year of Her Majesty's 
Reign, Chapter 21, intituled : ^ An Act to estab- 
lish a Court of Maritime Jurisdiction in the 
Province of Ontario^ the Maritime Court of On- 
tario was established, which Court has, as to ail 
matters arising out of or connected with navi- 
gation, shipping, trade or commerce on any 
river, lake, canal or inland water, of which the 
whole or part is in the Province of Ontario^ all 
such Jurisdiction as belongs in similar matters 
within reach of its process to any existing 
British Vice Admiralty Court. 

That it is expedient to make provision by an 
Act of the Canadian Parliament for the estab- 
lishment of one Maritime Court for Canada, to 
take the place of the Maritime Court of Onto- 
riOf and of the British Vice Admiralty Courts 
now existing in Canada. 

And praying that Her Majesty may be gracL 
ously pleased to take the Address into consider- 
ation, and to signify Her Boyal pleasure as to 
withdrawing from Canada the existing British 
Vice Admiralty Courts, in case the Parliament 
of Canada legislate for the establishment of one 
Maritime Court for Canada. 

And also, that Her Majesty may be graci- 
ously pleased to invite Her Imperial Parlia- 
ment to grant to the Parliament of Canada, the 
necessary legislative authority to confer upon 
such Court so much of that part of the jurisdic- 
tion of the existing British Vice Admiralty 



Courts over which the Parliament of Canada has 
not now legislative authority, as Her Majesty 
may be pleased to think necessary or expedient. 



COMPANIES INCORPORATED UNDER 
IMPERIAL LEGISLATION. 

On the 24th of March, a bill to incorporate 
the << Quebec Timber Company (Limited)*' hav- 
ing been referred to the Supreme Court, to ex- 
amine and report thereon, the following report 
was made, March 29 : — 

The Bill intituled << An Act to incorporate 
the Qwbee IHmber Company (Limited), a copy of 
which said Bill is hereunto annexed, having 
been referred to the Supreme Court of Canada 
by the Honourable the Senate of the Dominion 
of Canada in Parliament assembled, under sec- 
tion 63 of the Supreme and Exchequer Court 
Act, to examine and report thereon, and more 
particularly : — 

" 1st. Whether a Company, already incorpor- 
ated under ^ The Companies Act of 1862 to 
1880," of the Imperial Parliament for the pur- 
poses mentioned in the Bill, has a legal corpor- 
ate existence in Canada, and, if so, whether a 
second corporate existence can, upon its own 
application as a Company, be given to it by the 
Canadian Parliament,*' and 

" 2nd. Whether the objects for which incor- 
poration is sought are such as take the Bill out 
of the exclusive Jurisdiction of the Legislature 
of the Province of Quebec." 

The said Supreme Court of Canada having 
examined and taken into consideration the said 
Bill, have to report thereon to the Honourable 
the Senate as follows : — 

As to the first part of the first question sub- 
mitted, namely : *< Whether a Company already 
incorporated under < The Companies Act of 
1862 to 1880,' of the Imperial Parliament for 
the purposes mentioned in the Bill, has a legal 
corporate existence in Canada f ' The Court 
pray to be excused from answering this ques- 
tion, on the ground that the question afiiscts 
private rights which may come before it judici- 
ally, and which ought not to be passed upon 
without trial. 

As to the second part of the question: 
"Whether a second corporate existence can, 
upon its own application as a Company, be 
given to it by the Canadian Parliament?" This 
the Court presume means, " Whether the 
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Dominion Parliament can giye the Company a 
corporate existence in Canada f' The Court 
are of opinion that the Dominion Parliament 
can incorporate such a company for objects 
coming within the jurisdiction of the Parliament 
of the Dominion. 

And as to the second question, namely : 
^ Whether the objects for which incorporation 
is sought are such as take the Bill out of the 
ezclusiye jurisdiction of the Legislature of the 
Province of Quebec ?" The Court are of opin- 
ion that the objects mentioned in this Bill are 
within the jurisdiction of the Dominion Parlia- 
ment and are out of the exclusive jurisdiction 
of the Legislature of the Province of Quebec. 



DUPVT v. DVCONDU, 

We note three things in the letter of « N. W.T.' ' 
Ist. That he, knowing the record, has been 
unable to find any evidence of a new considera- 
tion for the special warranty in the second deed ; 

2nd. That as a substitute, he has produced 
some evidence as to the non-existence of licenses 
under the first deed, which has nothing to do 
with the point ; 

3rd. That he has not questioned the correct- 
ness of the report, (Legal News, p. 72), nor 
attempted to show by it that our criticism is 
incorrect ( Legal News, p. 84). 

This alon^ is important. B. 



NOTES OF GASES. 



8UPEBI0R COURT. 

MoMTBBAL, April 15, 1882. 
Before Torbancb, J. 

DORION V. DORION. 

Cheque given for price qf lanc^Compentatum, 

The action was to recover the amount of a 
cheque given by the defendant to plaintiff for 
$3,333.34, of date 4th February, 1880, for part of 
the price of a piece of land. 

The demand was met by a plea of compensa- 
tion to the amount of $5,790.96, consisting of 
the following items : I. $414.16 for commuta- 
tion money in &vorof the Seminary of Montreal ; 
2. Corporation assessments paid by defendant for 
plaintiff, $979.90 ; 3. $1,000, being amount of a 
promissory note paid by defendant on the 31st 



of March, 1880, in discharge of the pUintifT; 4. 
$1,632, being £408 contained in a dischsrge and 
subrogation of date, 25th April, 1866, by Severe 
Dorion to defendant, who paid him this sum as 
surety for plaintiff. 

By a special answer the plaintiff set up and 
averred divers larger amounts due by defendant 
to him. 

The pretensions of the plaintiff were : 1. That 
defendant could not oppose in compensation any 
of his claims, because the action was founded 
upon a cheque given in payment of the price 
of a piece of land, and anterior claims could not 
be set up in compensation, nor subsequent claims 
not clear and liquidated. 2. That all the pay. 
ments that he could make for plaintiff, were made 
with the moneys of plaintiff which he bad in 
hand to the amount of more than $100,000. 3. 
That he owes to plaintiff and owed at the date of 
these pretended payments the three written ac> 
knowledgmentsof 1873, 1874, for $2,881, $1,050, 
$1000, with interest, further, $1,000, breweiy, kc. 

Per Curiam. What the defendant may have 
paid for the plaintiff will enter into the account 
which he owes him. What is now claimed is 
beyond the particulars of this account. It was 
part of the price of land considered as paid cash 
by a cheque. The Court is of opinion that the 
sum of $414 for commutation and the sum of 
$979.90 for taxes should go in deducti(m of the 
cheque sued upon, but no others. These amounts 
were immediately connected with the sale. It 
might also be reasonable tliat the payment of the 
note for $1,000 made on the 31st March, 1880. 
should go in deduction of the demand. It 
was a payment by the defendant immediately 
after the giving of the cheque. But I do not find 
the payment of the note suificiently proved. It 
ought to have been produced. But the old items 
should not apply against the cheque. It was in- 
tended to be paid at once. 1 Pardessus, Droit 
Commercial, p. 454. The plea of compensation 
as to $414 and $972.90 is made out, and it is not 
destroyed by the matters of the si>ecial answer: 
Gilbert V. Lionaie, 7 Rev. Leg. 339. Plaintiff will, 
therefore, have judgment for the amount of the 
cheque, less $1,393 and interest, reserving plain- 
tiff and defendant their recourse if any they have 
for the other items brought up against each 
other. 

S, Pagnuelo^ Q.C, for plaintiff. 
Madore for defendant 
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SUPERIOR COURT. 

MoNTBBAL, April 15, 1882. 

Btfwt TORRANCB, J. 

Sbigsrt et al. ▼. Cordikoliy et al. 

Ir^unetion — Interim order, 

ThJB case came up on the merits of an excep- 
tion d la forme to a writ of injunction and con- 
senratoiy seiznre obtained and made by plaintiffs 
as an incident in their action of damages against 
the defendants for the infringement of a regis- 
tered trade mark. 

The action was instituted on the 18th of June, 
1 881 1 and on the 9th of July, plaintiffiB presented 
to a judge in chambers a petition representing 
that they had instituted the above action with 
a prayer for injunction against defendants. Thai 
defendants notwithstanding the action were con- 
tinuing to sell the spurious article complained 
of by plaintiffs, and had sold a case of spurious 
Angostura bitters (the article in question) to a 
firm of George A. Bums k Co., in Toronto, 
and that said case was then in the hands of the 
Grand Trunk Railway Company of Canada as 
carriers for delivery. They therefore prayed for 
an order whereby the said case of spurious An- 
gostura bitters might be seized and attached in 
the hands of said company, and so to remain 
seised and attached to await the final judgment, 
and that on the final judgment to be rendered 
in this cause, the said case of spurious Angos- 
tura Bitters, the packing case, bottles, wrappers 
or labels enclosing the said bottles, and the 
contents of the bottles be delivered up to be 
destroyed, Ac. 

Upon this petition supported by affidavit, the 
chamber judge gave a temix)rary order as asked 
for, subject to security being given to answer 
costs to the amount of $100. The injunction 
was then issued, and the case seized. Thereupon 
the defendants filed an exception to the form, 
to the writ of injunction, and prayed that the 
same might be quashed inter alia^ " because by 
the law of this Province, no remedy by way of 
writ of injunction is allowed in the case sot forth 
in the petition in this cause, and because the 
issuing of the said injunction was and is illegal 
and contrary to law.'' 

Pbe Cubiax. This case is not covered by 42 
Vic, c. 22, of Quebec. Plaintiff has cited 35 Vic. 
c. 32, ss. 21, 22, as in favor of his proceeding. 
Section 21 sajrs the court may, upon giving judg- 
ment for the plaintiff, award a writ of injunction 



or injunctions to the defendant commanding 
him to forbear from committing, kc. This gives 
authority to the court on the final judgment. 

It appears to the court that as it has power by 
the final judgment to dispose of the case in 
question, the plaintiffiB are entitled to an interim 
order to prevent its disappearance. The pro- 
ceedings of theplaintiff8,therefore, should not be 
regarded as irregular. Exception dismissed. 

D. R. McCord for plaintiffs. 

Kerr^ Carter j* McOibbon for defendants. 



SUPERIOR COURT. 

Montreal, April 15, 1883. 
Be/ore Tobbancb, J. 

Mathbwson et vir v. Flbtohbr. 

Lease — Hiuband and Wife. 

This was a case between landlord and tenant. 
The action began with a demand for rent due 
the 1st November, $160 for the quarter payable 
in advance, and $30 damages for the unlawful 
removal of straw and manure and fences belong- 
ing to the &rm. Then followed a petition for 
an injunction against the defendant, prohibiting 
him from removing any more manure. Lastly, 
there was an incidental demand for $400 for the 
removal of more manure which belonged to the 
farm. 

Pbr Curiam. The Court has to dispose of a 
preliminary objection made by the defendant. 
The action is by the proprietor of the leased 
fiirm, and the lease purports to be between her 
husband and the defendant. Clearly the wife 
was principal here and had a right to step in 
and claim the rent as her-*, and she does so with 
the authority of her husband. It would only 
be a question of costs if the defendant were 
taken by surprise. The important question is 
whether there was any breach of contract by 
the defendant under his lease. There is no 
doubt in the mind of the Court that the defend- 
ant here has violated his contract The Court 
assesses the damages as follows : — $10 for re- 
moval of fences and $120 for removal of 120 
loads of manure. The evidence here is very 
conflicting, but the evidence of Mr. Sinnamon 
for the defence is more satisfactory than that of 
witnesses produced by the plaintiff. Judgment 
will therefore go for the rent claimed which has 
been tendered, $140, and for $130 of damages. 

Robertson i Fleet for plaintiff. 

Duhamel j* Rainville for defendant. 
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SUPEBIOB COUBT. 

MoKTBBAL, April 18, 1882. 

Brfort Torrance, J. 

Thi Montrsal, Ottawa k Oocidkntal Bailway 
Co. V. Thb Corporation of thr County of 
Ottawa. 

StUtteriptian to RaUwaf — Damages other than in- 
terett for neglect to deliver debentures. 

This was ao action of damages. The plain- 
tiffs said that they were incorporated by 32 
Vic, c. 55 (Quebec) under the name of the 
Northern Colonization Bailroad of Montreal ; 
that by 36 Vic, c. 82 (Canada), the said com- 
pany was authorised to continue the road out- 
side of Quebec, and was declared to be a road 
for the general benefit of Canada, and fell 
under the control of the Dominion of Canada. 
By the Act of Canada, 38 Vic, c. 68, the name 
was changed to the Montreal, Ottawa k West- 
ern Bailway Company. On the 12th June, 
1872, the defendants passed a by-law. No. 2, au- 
thorizing them to tike stock in the railway to 
the amount of $200,000, and pay the same in 
bonds or debentures. On the 9th July, 1872, 
the by-law was adopted by the electors, and by 
36 Vic, c. 49 was declared valid. By this by- 
law the Mayor of the Council subscribed the 
stock on the following conditions : — 1 . The 
amount should be payable in debentures of $100 
eacli, payable in 25 years ; 2. The subscription 
was only exigible as the work progressed, not 
to exceed 50 per cent of the value of the work 
done, and not to exceed $3,000 on any one 
mile thereof, such payments to be made 
monthly, as the work progressed, on the certifi- 
cate of the company's engineer. The remainder 
of the subscription^ $50,000, payable upon the 
completion of the road in running order, with 
rolling stock and appurtenances sufficient for 
the effectual working thereof, said line to be in 
running order on or before the first December, 
1875. 4. Bridges to be built with substantial 
stone piers. The rails, if of iron, not less than 
60 pounds weight per lineal yard ; and if of 
steel, not less than 48 lbs per lineal yard, ko. 
That plaintifiiB, conformably to law and the by- 
law, began the works, and in March, 1875, they 
had constructed to the value of more than 
$300,000 on a length of 50 miles in the County 
of Ottawa; that this gave the company the 
right to claim $150,000, payable in debentures *, 



that plaintifiiB (19th June, 1875, date of action), 
were ready to terminate the works on condition 
that defendants should fulfil the conditions of 
the by-law; that defendants fiuled to pay to 
plaintiffs said debentures, and cansed damage to 
plaintiffs not only in putting in peril the pay- 
ment of the $50,000, but also in shaking the 
credit of plaintiffs and depriving them of con- 
siderable sums of money, which plaintiffs would 
have had a right to, as well firom the city of Mon- 
treal as from the Quebec Qovemment. Damages 
were claimed to the amount of $500,000, includ- 
ing interest from 1 7th January, 1875| on 
$112,000 of debentures then deliverable. 

The defendants set up the by-law No. 2 and 
its conditions, and said that they were not 
boand to deliver the bonds or debentures nnless 
the conditions were duly executed. That the 
road should be completed and in running order 
on the 1st December, 1875 ; that the road conld 
not be completed within the said time ; that 
plaintiffs were utterly insolvent. They have 
not paid for the land and there were judgments 
against them. They had no title. That by the 
charter, plaintiffs were authorized to begin c^r- 
ations when $100,000 were subscribed, and no 
bona fide Bubscriptions were made. That no 
calls were ever made upon the subscribers. 
That tbe subscription by defendants was with 
the Northern Colonization road, established by 
33 Vic. c. 55, and by the Dominion Act the 
road WAS changed into the Montreal, Ottawa k 
Western Bailway. That the subscription of 
stock could not be held to have been transferred 
to the new company without the consent of the 
subscribers. That they never consented. That 
plaintiffs claimed damages for loss of credit and 
injury by them, suffered by the non-delivery of 
the debentures ; that the only claim plain tifb 
could legally make was for the issuing of the 
debentures or their value in money. 

Pbr Curiam. I do not see that the transmu- 
tation of the Quebec Bailroad Company into a 
Dominion company by 38 Vic, c. 68, is any dis- 
charge of the defendants from their obligations 
under the bye-law. There is no doubt that on 
the 16th November, 1875, date of the agreement 
with the Quebec Qovernment, the plaintifb were 
unable to meet their engagements, and therefore 
on the 1st of December, 1875, the road was not 
in running order according to condition sec. 3, 
(c) of the bye-law. As to the objections of 
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d^fendanto that the subficriptions of stock were 
not bwn&fide, and that the land over which the 
road ran had not been pafd/or, these grievances 
do not appear to be established and cannot avail 
defendants. As to the clidm of damages for loss 
of credit, shaking their credit, and depriving 
them of the moneys they should have had from 
the city of Montreal and the Government, these 
are claims the Court cannot entertain except in 
a very general way. The defendants are not 
responsible for the de&ults of others. On the 
17th of JaQoary, 1876, the defendants were put 
in de&ult to deliver $112,000 of debentures or 
the money itself, which they could have substi- 
tuted. A proper demand against them could 
have been made at that date tor the debentures, 
or for this sum of money. Looking further into 
the facts and the circumstances of the case, it is 
impossible for me to believe that the road would 
have been completed by the Ist of December, 
1875, if these debentures now under considera- 
tion had been delivered in January, 1875. There 
were other large corporations in default, rightly 
or wrongly. Duncan Macdonald was asked on 
th«> 16th November, 1878 :— 

" Q. Do you state positively that you could 
have completed it (the road) at your contract 
prices and with the terms of payment which 
were stipulated in the contract ? A. If the bonds 
could have been negotiated I believe it could 
have been done. 

Q. Would you not have had to negotiate the 
bonds in England 7 A. Of course ; what I mean 
is, if I had the proceeds of the bonds at my 
credit, if the bonds had been negotiated and the 
money proceeds thereof put in my hands. 

Q. Was the thing either practicable or possi- 
ble ? A. We could not negotiate the bonds. 

Q. Is it not a fiict that the road is not actually 
and absolutely completed 7 A. Yes, it is not fully 
completed.'' 

A.S a general rule, in the obligations limited 
to the payment of a sum of money, damages 
arising from delay in their fulfilment consist in 
a condemnation to pay interest. But we must 
not conclude that in the obligation of a sum of 
money there cannot be other damages besides 
the inUriU moraUrires. C. C. 1077 does not say 
that. It only provides for the loss resulting 
from the delay, and for this loss establishes a 
penalty consisting in the legal interest. But 
there may be other causes of damages besides 



simple delay. C. C. 1077 does not provide for 
them. They &11 under the general rule which 
allows the Court to assess the amount of dam- 
ages according to the loss really sustained by 
the claimant. See Journal du Palais for 1879, 
p. 274) note (4), and authorities there cited. 

The conclusion at which the Court arrives is 
that any damages which the plaintiffs have suf- 
fered by the default of 1 7th January, 1875, so far 
as proved, are only general, and these are as- 
sessed at the sum of $100, with costs as in a 
first-class action of the Superior Court This 
sum does not include any interest, as I do not 
see that any interest has accrued. These dam- 
ages are given for the wrong or prejudice suffered 
by plaintiffs by the non-delivery of the deben- 
tures in or after January, 1875. 

DtBeWeuUU j* Bonin for plaintiff. 

R. j* L, Laflamme for defendant. 



COUR DE CIRCUIT. 

MoNTalsAL, 19 avril 1882. 

DevarU Hathiku, J. 
Dansbrbau v. Qoulbt. 

Juoi. — lo. Que le mSdecin ne peutjpar $onpropre 
tSmoignage^ prouver la riquitition et FexisUnee 
des ioifu que see patiente nkwt avoir r«ftM de 
lui. 
2o. Que ^U ne prouvej par un Umoin eompSieiU, la 
rSquiiUion de eee eervieee et quHeeuz otU rielle- 
merU SU rendut, eon action eera dShoutSe. 
3o. Que lareque lee eervieee du mideein eont admie 
au t^il eet prouviy d^apris lee r^lee ordinairee 
de la preuve, qt^ilt orU €tS rendue^ il eera^ en ee 
cae teulementf eru d eon eermentj quant d la 
nature et d la dwtie dee dite eervieee, (C. C. 
Art. 2260, No. 7.) 
Le demandeur, m6decin, r6clamait par son 
action la somme de $16.50. P^irtie de cette 
somme 6tait pour soins donnas ii I'^pouse du 
d6fendeur avant son mariage, et dont le deman- 
deur pr6tendait le d6fendeur respousable. 

Par son plaidoyer le d^fendeur repoussa non- 
seulement la responsabilit6 de la dette telle que 
r6clam6e, mais en niait de plus formellement 
^existence. 

Le demandeur asserment^ d^clara cependant 
que la somme r^clam^e lui 6tait legitimement 
due i que non-seulement il avait rendu les ser- 
vices en question, k la requisition du d6fendeur} 
lui-mdme, mais que celui-ci avait de plus for- 
mellement promis lui en payer le prix. 
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8ar objection k la Ugalito de cette preare, le 
demandeur fit dn d6fendear son t^moin ; mais 
ce dernier nia positiyement la dette et Pexis- 
tence mdme des Bervices. 

Per Curiam. Je ne crolB pas le midecin pri- 
yU6gi6 Jusqa'aa point de prouver par son propre 
t6moignage, la rdqaisition et I'existence de scb 
Bervices, lorsque ceux-ci sont nies, mdme sous 
serment, comme dans le cas actnel. Au con- 
traire, il doit prouver sa demande d'apr^s les 
regies ordinaires, apr^ quo! seulement il est 
cru k son serment quant k la nature et k la 
dur6e de sea services. S'il en 6tait autrement, 
le public serait k la mere! des xnMecins qui 
n*auraient qu'^k rtelamer pour obtenir. Je ne 
pense pas qu'il soit pins permis au m6decin de 
prouver par son propre t6moignage la requisi- 
tion de ses services qu*il n'est permis au mar- 
chand de prouver lui-mdme la vente et Uvraison 
de ses marchandises. Je n*h6site done pas k 
dire que le demandeur n'a pas prouv^ sa de- 
mande et que son action doit dtre renvoyde. 

Action ren?oy6e. 

Prtfontaine j" Mqjw, procureurs du deman- 
deur. 

J, Q. D^ Amour, procureur du d^fendeur. 



COURT OF QUEEN'S BENCH. 

MoNTRiAL, January 24, 1882. 
DoRiON, C. J., Ramsat, Tbssikr, Cross k Baby, JJ. 
SAuvi, Appellant, and Boilkau, Respondent. 
School CommiMionsr — Municipal Offiec, 

Motion to reject appeal, the case not being 
appealable under art. 1033 C.C.P. The action 
was as to the election of a School Commissioner ; 
it was contended he was a municipal officer. 

The Court held that a School Commiftioner- 
ship was not a municipal office within the mean- 
ing of Art. 1033. 

Motion rejected. 

COURT OF QUEEN'S BENCH. 

MoNTRXAL, January 26, 1882. 

Monk, Ramsat, Tissiir, Cross and Babt, J J. 

Evans, Appellant, and LARAMtB et al., Respon. 

dents. 

Appeal-^ Interlocutory Judgment. 

In this case an application was made for leave 

to appeal from an interlocutory judgment of 

24th December last, referring the present cause 

and the parties to the Roman Catholic Bishop 



of Montreal, in order that he may decide 
whether the marriage tie between appellant 
and her husband should be broken, and also 
from a previous judgment of 3lBt March, 1880, 
dismissing her demurrer and that part of the 
conclusions which prayed that the present 
cause should be so sent to the Bishop for ad- 
judication. f6 Legal News, p. 51.] 

J, J. Maelaren and Doutrt^ Q. C, appeared in 
support of the application for leave to appeal, 
and Bonin to oppose the application. 

The fiicts were that an action had been 
brought on behalf of Laramte, who is an inter- 
dict, by the father and curator to annul hia nar- 
riage with Evans, on the ground that the par- 
ties had been married by a Protestant clergy- 
man, and that such marriage was invalid as 
both man and woman were Roman Catholics. 
The Court below held that it had been proved 
that both parties were Roman Catholics, 
and ordered that the cause be sent before the 
Roman Catholic Bishop as being the proper 
authority to pronounce as to the nullity of the 
marriage tie under such circamstances. It was 
from this judgment that the woman asked 
leave to appeal. The grounds assigned in 
support of the application were, first, because 
the judgment in part decided the issues between 
the parties. Second, because the Coort had no 
authority to send the appellant for trial to an- 
other so-called tribunal which has and can 
have no jurisdiction over the appellant Lastly, 
because the husband of the appellant is an in- 
terdict. It was contended that the right of ap- 
peal was clear, that the material question in the 
case had been decided, and that the Court below 
had virtually refused to pass judgment 

Leave to appeal was granted. 

McLaren j* Leet for appellant. 

Doutre, Q. 0^ counsel. 

l^cBeUrfeuiUe f Bonin for respondents. 



COURT OF QUEEN'S BENCH. 

MoNTRSAL, January 24, 1882. 

DoRioN, C. J., Ramsat, Tbssirr, Cross and 

Babt, J J. 

Ross et vir, Appellants, and Ross et vir, Res- 
pondents. 

Sequettrator to eHate qfter judgment rewumng 

executor, 

Alice L. Ross, (Mrs. Thayer) oo-h^ with 
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Jesile Bo88^ (Mrs. Kerby) and sole executrix of 
the will of the late John Robs, is appellant 
from the judgment of the Superior Court re- 
moving her as executrix owing to mal-admini»- 
tmtion. The Bespondent moves to have a se- 
questrator to the estate appointed. She relies 
entirely on the judgment of the Court below. 

The CocRT refused the Respondent's petition. 
A sequestrator is only appointed on special 
cause. The judgment is not oaube, even if the 
Court of Appeals has original jurisdiction in 
the matter, when the application is grounded 
on facts within the knowledge of the moving 
party prior to the judgment in the Court below. 

Motion refused. 

Ritchie, Q. Ciand Carter, Q. a, for appellant. 

Kerr, Garter 4) McOihbon for respondent. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, January 27, 1882. 
Mom, Bamsat, Tsssna, Cross k Baby, JJ. 

Tbaobt et vir et al., Appellants, and Liqoitt et 
al., Respondents. 

Appeal — Interlocutory Judgment. 

Motioa for leave to appeal fh)m interlocutory 
judgment. The action is to set aside a donation 
by a father to his daughter and her future hus- 
band by marriage contract, as being in fraud of 
cnditors. The husband, Killoian, is sued to 
authorixe his wife, and not in his own name. 
He appeared and pleaded with his wife. The case 
being inscribed on the merits, the judge dis- 
charged the MibM in order that the husband 
should be called in personally, as he had an in- 
dividual interest, and that time should be given 
to sell the real estate of the donor, then under 
seisure. 

The CotTRT was of opinion that the order to 
call in Killoran was proper, but that the order to 
discuss the donor befjre giving judgment, or to 
refuse to give judgment until something was 
done which was not within the control of either 
of the parties, was irregular. 

Leave to appeal gmnted. 



ErrahiM,—la Lord etoLA Elliott et al., ante, p. 124, 
15th line of head note, for " delay attributable to the 
master or crew " read " delay attributable to the ap- 
pellants." (Ad appeal has been taken in this case to 
the Priry OooneU.] 



RECENT DECISIONS AT QUEBEC 

Foreign vessel — SuU for waga. — In a suit for 
wages brought in the Vice-Admiralty Court at 
Quebec, by seamen of a United States ship, the 
U. S. consul, upon receiving notice of suit, made 
a representation in writing to the Judge, Hccom- 
panied by accounts showing tho promoters to be 
indebted to the ship, and requested that the case 
should not be entertained. Held, that the juris- 
diction of the Court over actions of this nature 
being discretionary, the court, would under the 
circumstances, decline to proceed with the 8uit. 
^The BridgewatcTj 7 Q. L. R. 346. 

Mutual Ineuranee Company — Action againtt 
policy-holder after cancellation of policy. — The 
cancellation of a policy by a Mutual Insurance 
Company is sufficient ground to defeat an action 
brought against the policy-holder for a call made 
one month after the cancellation, unless it be 
shown that the call was made to meet losses 
anterior to the cancellation.— ^oeA«^^a Mutual 
Insurance Co. v. Oirouard et al. (Courts of 
Review), 7 Q.L.R. 348. 

contract for towage.— ^An agreement was made 
on the Lower St. Lawrence with the owners of 
three powerful tugs, to tow a vessel to Quebec, 
and thence to Montreal, and back to Quebec. — 
Held, that the promoters, having towed the ship 
to Quebec and Montreal, could not substitute an 
inferior tug ^which had two other vessels in 
tow), for the completion of the contract. — The 
EucUd (Vice-Admiralty Court), 7 Q. L. R 351. 

Water-course — MiU. — Le propri6taire d'un mou- 
lin qui fait marcher les eaux d'une rividre non 
flottable, a une action pour les dommages que lui 
cause la retenne des eaux, par 6clusces, pour les 
besoins d'un moulin de construction plus rccente 
en amont de la mdme rividre.^ Prou/z v. Trem- 
blay (C.R.), 7 Q.L.R. 353. 

Procedures—Service. — A witness who, in obe- 
dience to a writ of subpoena, comes into a dis- 
trict in which he is not domiciled, may be 
validly served therein with a writ of summons 
in a suit in such district. — Bruneau v. McCaffrey 
(In Appeal), 7 Q. L. R. 364. 

Appeal. — A party obtaining leave to appeal 
from an interlocutory judgment forfeits such 
right if security be not given within the delay 
fixed by the Court. — lb. 
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ExeeuUon—ExgmpUofuyrom tMiure.— Celai qui 
a une autre occupation, et qui n'exerce qa'acci- 
dentellement un metier, n'a pas droit k la dis- 
traction de la saisie des ontils qn'il y emploie.— 
Noel y. LaverdUre^ (C.B.) 7 Q.L.B. 367. 

Untfruetuary, — ^A usufructuary who does not 
allege either that she is in possession of the es- 
tate subject to her usufruct, or that she has 
made an inyentory as required by C.C. 463, can- 
not collect by action a debt due to the estate. — 
Abercrombie v. Chahotj (C.R.) 7 Q.L.B. 371. 

Vtce^AdmifdUy Court. — The Dominion Parlia- 
ment may confer on the Vice- Admiralty Courts 
jurisdiction in any matter of shipping and nav- 
igation within the territorial limits of the Do- 
minion.— 7*A« Farewell^ 7 Q.L.B. 380. 

Colonial Law9.~^yiheii an Act of the Parlia- 
ment of Canada is in part repugnant to the pro- 
visions of an Imperial Statute, effect will be 
given to the former so far only as it does not 
interfere with the latter. Jb, 

Surety. — Le jugement rendu sans frande con- 
tre le d^biteur principal, est chose jug6e contre 
la caution. La caution, k qui les poursuites 
contre le d^biteur principal n'ont pas 6t6 d6- 
nonc6es, n'est, comme le garant, responsable 
que des frais de I'exploit originaire jasqu'au 
rapport de Paction inclusivement, et non des 
iiais subs6quents.— Zamy v. DrapeaUf (Q.B.) 7 
Q. L. B. 383. 



GENERAL NOTES- 



Stranffe law indeed is that propounded by Judge 
Advocate General Swatm, who inatraoted the Presi- 
dent that Mason was not gnilty of an assanlt on 
Gniteaa, because Onitean ** being in a reclioiog posi- 
tion on his oot» a substantial brick wall intervened 
between him and the Hoe of fire, and he was there- 
fore in absolute security from any eftort liason might 
make to shoot him at the time." And he finds an 
authority in the following extract from Wharton: 
'* Where, however, there is wanting apparent and 
real ability to hurt in any way, there is generally no 
assault." We do not see how these words can in any 
way support the monstrous doctrine of the Judge 
Advocate General, because apparent ability to hurt 
was not wanting in this case ; Mason intended to hart* 
and Gniteau believed in his ability to hurt. Bishop 
says: '* There is no need for the party assailed to be 
put in actual peril, if only a well founded apprehen- 
sion is created. Therefore if within shooting distance, 
one menacingly points at another with a gun, ap- 
parently loaded, yet not loaded in fact, he commits an 
assault the same as if it were loaded." 



A curious case has lately been decided m Califonia. 
Nicholas Sepnlveda and Francisco Salasar were 
jointly indicted for the crime of grand Urceny, and 
tried together in the Santa Clara County Court The 
jury rendered a veidict in these words : " We, the 
jury, find the defendences gnilty as charged in the 
inditlsment" The clerk, m recording the veidkt, 
corrected orthography, and wrote the word " defend- 
ant " for defendences. Upon appeal by {^epulveda to 
the Supreme Court, it was determined that the record 
of the clerk must be taken as the verdict rendered : 
and as there were two defendants on trial, a verdiet 
finding the defendant guilty, without specifying which 
of the two defendants, was void for uncertainty- A 
motion was then made in the Superior Court, in behalf 
of Sepulveda, that he be disehaiged apon the ground?, 
first, that he was in jeopardy by the former trial, and 
as the discharge of the jury was nnanthoriaed acd 
illegal, he was released thereby ; secondlyf th^^t by 
the verdict and by the construction of it by the 
Supreme Court, one of the defendants was acquitted, 
and as it could not be made to appear which wai 
acquitted, either was entitled to the benefit of the 
presumption of acquittal. The Court decided that 
Sepulveda was entitled to his discharge. 

Cremation has got into the English onxte. In 
Wilitams V. WUluxmt, Chan. Div., March 8, 1SB2, a 
testator had directed that his body be given to the 
plaintiff*, and should be burned, and the aahes preserved 
in a Wedgwood vase. His body 'after having beoi 
buried a year was disinterred, conveyed to Milan and 
burned, and the ashes were returned to England in a 
Wedgwood vase. The action was brought against the 
executors to recover the expenses of this operatioo. 
Kay, J., dismissed the action, holding Q) that by the 
law of England there was no property in a dead body : 
(2) that after death, the executors had a prima faek 
right to the custody or possession of the body until it 
was properly buried ; and (3>) that a man could not by 
will dispose of his body, and that the direotioin in the 
codicil to the executors to deliver the body to the 
plaintiflr was void, and could not be enforced. The Lm 
Journal controverts the soundness of the decirion, 
pointing out that men have frequently beeu allowed to 
order Ithe disposal of their bodies, as for dissectieiB, 
under the Anatomy Act, etc, instancing Jeremy 
Bentham's cose, whose skeleton is to be seen to thif 
day in University College. In 1789 Mn. Pratt's body 
was burned according to her testamentary direction. 
The Joumtd instances old wills disposing of the testa- 
tor's remains ; as that of William Pelham, Kt, who in 
1552 bequeathed his body to be buried in the chancel of 
Laughton, and that of John of Gaunt, who in ISTT. 
directed his body to be buried in St. Paul's, and no: to 
be embalmed or cored for forty daji. The J^nnM 
pronounces the remark in Reg, v. Sharpe, 7 fox, tl4, 
that " our law recognises no property in a corpse," "a 
mere dictum ," and concludes : " For hundreds of yeai^. 
wills have been made and carried out upon the ar 
sumption that a testator has a power of disporitios 
over his own body, and the Anatomy Act seems to con- 
firm the assumption. If then a testator has power to 
dispose of his body at all, he must surely have power 
to direct it to be burnt instead of, or at all events be- 
fore, burial." 
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THE EARLY JURIDICAL HISTORY 
OF FRANCE. 

A paper of great intereDt to lawyers is to be 
found in the Transactions of the Literary and 
Historical Society of Queb*3C. It was read by 
the late Hon. J. Scwell, Chief Justice of Lower 
Canada, at a meeting of the Quebec Literary 
and Historical Society, held at the Castle of St. 
Lewis, in the City of Quebec, on Monday, the 
31st of May, 1824. This valuable essay, which 
is in the hands of very few of our readers, 
ooght to be better known, and we think it well 
worthy of reproduction. The learned Chief 
Justice was also the author of the well known 
dissertation on law pleading, which has been 
several times reprinted, and has been generally 
appreciated by the profession. The Address is 
as follows : — 

My Lord and OenUenuiiy 

Appointed to address a Society, distinguished, 
in its origin, by the rank and character of its 
noble Founder, and, in the first stage of its 
progress, by the respectability and talents of its 
numerous Members; whose high and merit- 
orious purpose is, to extend more amply the 
adrantsges of Science and Literature to a remote?, 
bat rising portion of the Great Empire to which 
we belong, and the beneficial effects of its dis- 
interested labours to future times, I am anxious 
to devote the period, in which I hope to be 
honored with your attention, to a subject which, 
corresponding with the views of your Institu- 
tion,and involving matter interesting to Science, 
may, in some degree, be worthy of your notice. 

Confining myself, therefore, to the more 
immediate object of the Society — Historical 
Research— I shall offer to ycnr consideration 
an Essay upon the Juridical History of France, 
antecedent to the erection of the Sovereign 
Council of Quebec, in the year 1663 ; the Law, 
as it was then administered in France, in the 
Tribunals in the Vicomt6 of Paris, being, in fact, 
the Common Law of the division of Canada 
which we now inhabit.* 

* Edits 6t Ordonnanoes, voL 1, p. 21. 



The study of the Municipal Law of every 
country requires some previous knowledge of its 
rise and progn^ess. The obsolete principles of 
former ages are, most commonly,the foundations 
of what we possess ; and, in many instances, the 
true object and intent of modern Institutions 
can only be known by reference to the history 
of their origin and gradual improvement. And 
as I feel assured; that, to persons of liberal 
education, knowledge of the Law which con- 
stitutes the rule of their civil conduct^ must at 
all times be desirable, I cannot but hope that 
what I am about to offer upon the peculiar 
Municipal Law by which we are governed, 
(though I am conscious, it will be found imper- 
fect,) will nevertheless be fovorably received, as 
an attempt to elucidate a subject which, in Lower 
Canada, cannot be thought to be uninteresting. 

The conquest of Gaul by the Roman power — 
the entire subversion of the Roman Government 
by the Franks — the nearly total annihilation of 
the power of the Crown at the close of the 
eleventh century, and the subsequent re-esta- 
blishment of that power, are the events which 
more immediately affected the Laws of France, 
and occasioned their successive mutations. To 
these events, therefore, and to the greater effects 
which they have respectively produced in her 
legal polity, our inquiries will at present be 
confined. 

Of the state of Gaul before the EU>man con- 
quest, (which was effected under the immediate 
command of Osesar, about fifty years before the 
birth of oar Saviour,) but little can be said with 
any degree of certainty. The inhabitants were 
then governed by a few unwritten customs and 
usages, peculiar to themselves, barbarous in the 
extreme and not meriting the appellation of 
Laws. Their manners were simple, and pro- 
duced but tew causes of contention, and such 
controversies as arose, were decided by their 
Druids, who, as among the ancient Britons, were 
both Priests and Judges-f 

A consequence of the Roman conquest was, 
the introduction of the Roman Law, and for five 
entire centuries, during which Gaul remained a 
Province of the Empire, her people were wholly 
governed by that system.^ The Roman Law, 



t Cassar de Bello Gal. Liber 5 and 6. 

1 Histoiro du Droit PranQoia. by I'Abb^ Pleury, pp- 
9 et 10. Vide also, at the beginning of Ist vol. of 
Henry's, a learned dissertation, by Bretonmer, which 
establishes this fact. 
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however, of that day was not the Justiniaii 
Code, for that was compiled near a hundred 
years after the expulsion of the Romans/ 
It consisted of the seveiHl Constitutions of the 
preceding Emperors and of the writings of cer- 
tain Civilians. The Constitutions bad been 
collected in three Codes — the Gregorian, Hcrmo- 
genian, and Theodosian^but the latter, published 
by the Emperor Theodosius, confirmed and 
adopted the two former, and as the writings of 
the Civilians consisted of such only as were 
sanctioned by the Code of Theodosius, there is 
reason to believe that it was the TheodoKian 
Code only which was called the Roman Law.f 

The power of the Roman Empire, in Gaul, 
was totally annihilated about the year 450 of 
the Christian era. Rome, weakened by the ex- 
tent of her dominion, and yet more by the de- 
generacy of her citizens, debased in sentiments, 
depressed in talents and enervated in courage,^ 
fell a sacrifice to the more hardy and enterpris- 
ing Nations of the North, and the Government 
of all that extent of Territory, which has since 
been denominated France, was transferred to 
Barbarians — to the Franks and their associate 
Tribes— the Goths and Burgundians,§ and from 
the accession of the first Chieftain of the Franks 
(Merovee) France dates the origin of her Mon- 
archy, divided into three Dynasties or races of 
Kings — ^the Merovingian — the Carlovingian — 
and the Capetian. The first comprehends 
Merov6e and his descendants, who possessed 
the Throne from the year 450 to the year 7Y0, 
when they were succeeded by Charles the son 
of Pepin, afterwards called Charlemagne, and 
his descendants, who constitute the Carlovingian 
race, in whose possession it remained until the 
year 987 when it passed to the Capetian race, 
who continued in possession, until the death of 
the late unfortunate Monarch, Louis the 16 th, 
a descendant ttom Hugh Capet, the first of the 
Capetian dynasty. |1 

There was not among the Barbarians, by 
whom the Romans were expelled, any general 
government, they were subject in their own Dis- 
trict to the Chieftain who could do them the 



• Flenry, p. 10. 

t Flenry, p. 12. 

t Gibbon's DooUne and Pall. vol. 1, p. 94, 1 L. C. 
B^niiart's Disooun Pr^liminjire, p. 59. 

§ Esprit dee Lois, Lib. 30, o. 6, vol. 2, p. 354. 

II See the Histories of France by Duhaillan, Meieray, 

tfO« 



most good or the most injury,* and when they 
conquered Gaul, they took possession of the 
country as a hand of independent clans.t Their 
first object was to secure their new acquidtioos, 
and with this view, the leaders distributed 
among the soldiery, the lands which they had 
conquered, with a condition of continued mili- 
itary service annexed to the grant, an idea 
which appears to have been suggested by the 
peculiar situation in which they were placed, and 
to have been put in practice as the best means 
of furnishing that immediate mutual assistanet, 
which was indispensably necessary for the de- 
fence and preservation of their conquest. Large 
districts or parcels of land were accordingly 
allotted to the chieftains and to the superior 
officers, who were called Leuds,^ (Lords or Seign- 
eurs), and their allotments, which were called 
fcuda (fiefs or fees) were subdivided among the 
inferior officers and soldiers upon the general 
condition that the possessor should do service 
faithfully, both at home and abroad, to him by 
whom they were given § Every feudatory was, 
therefore, bound, when called upon, to defend his 
immediate superior, from whom he had received, 
and of whom he held, his estate : that superior 
to defend Am superior, and so upwards to the 
Prince ; while, on the other hand, the Prince and 
every seigneur was equally bound to defend his 
vassals or dependants who held their estateis of 
him ; so that the duty of the whole was severally 
and reciprocally to defend the conquest they had 
made together, and every part of it.|| This sin. 
gular institution, which is now called the feudal 
system, by degrees became general in France, 
and by the new division of property which it 
occasioned, with the peculiar maxims and man- 
ners to which it gave rise, gradually introduced 
a species of laws before unknown. 

The whole of France, however, was not so 
distributed nor so holden — all was not seised by 
the conquerors. Such of the ancient inhabitants 
as were allowed to remain in the country kept 
their estates as they held them before ; many, 
also, of the invaders who were not yet attached 
to any particular chieftain, took possession of 
vacant lands and enjoyed them in the same 



* Dalrymple's Essay on the Feudal System, p. 5» 

t Ibid. p. 6. 

t Dalrvmple, p. 11. Lojrseau dee Seignenriest §S 60 ik 
6), cap. 1. 

§ Loy»eaa des Seignenries, cap. 1, §§ 62 to 6& 

II Wright on Tenures, p. 8. 
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manner/ and there were some even among the 
soldiery who, considering the portions which fell 
to their lot as recompences due to their valour, 
and as settlements acquired by their own swords, 
took and retained possession of them in full pro- 
perty as freemen.t From these causes, there were 
many estates which were allodial^which the poss- 
essors enjoyed in their own right and did not 
bold of any superior lord, to whom they were 
bound to do homage or perform service.| Every 
tenant of this description was called liber homOf 
in contradistinction to << vassaltu" or one who 
held of a superior,^ yet they were not by 
any means exempt from the service of the state 
— they were subject to the command of the 
Dukes, or Oovemcrs of Provinces, and the 
Counts,or Governors of Towns, who were officers 
of the King's appointment ; ana the duty of per- 
sonal service was considered so sacred, that they 
were prohibited from entering into holy orders 
unless they had obtained the consent of the 
Sovereign.!! 

At their first incursions, the Barbarians, like 
the aborigines of Gaul, were governed by tradi- 
tional customs. Their manners were uncivilized ; 
war and hunting were the only subjects of pur- 
suit in estimation, and, as they had no fixed 
habitations, no other property than cattle, their 
common disputes arose either from personal 
quarrels or acts of depredation. These were 
usually decided in public meetings of the people, 
held annually, at the close of winter, in general 
upon the information of witnesses, but in doubt- 
fal cases by the ordeal of fire or water, or by 
combatir 

The polished minds of Bomans, found nothing 
worthy of imitation in such conquerors, but the 
conquerors, savages as they were, perceived 
much in the Romans which they could not but 
admire. They particularly viewed a written Code 
of laws, as a novelty possessed of many advan- 
tages, and not only permitted the Roman juris- 
prudence to survive the destruction of the 
Roman Government, but, in imitation of what 
they approved, reduced their own usages to 

* DftliTmpIe p. 10 and 11* 

t Robertson's Charles V- vol. I.> p. 2U. Lefevre do 
U Pianche, Traits du Domaine, vol. 1., p. 117, et seq. 

t Robertson's ibid, vol. I, p. 214. 

_ § Robertson's ib., p. 216. DaliymplOf pp. 10 and 11. 
Coat ofParis, art. 182. 

U Cspitnlar's Liber l8t» sec. 114. 
VFleaxy, pp.12, 13. 



writing, particularly the Salique Law, which was 
the peculiar Law of the Franks.* The Theodo- 
sian Code, and the Laws, Customs and usages of 
the Barbarians, became therefore equally the 
Laws of France,! ^^^ ^ ^11 Laws were held to 
be purely personal, and were not for this reason 
confined in their operation to any certain Dis- 
trict, the Barbarian was tried by the law of his 
tribe, the Roman by the Roman Code, the 
children followed the Law of their Father, the 
wife that of her husband ; the widow came back 
to that to which she was originally subject, and 
the freedman was governed by the law of his 
Patron.^ Yet, notwithstanding these general 
provisions, every individual was permitted to 
make election of the law by which he chose to be 
governed, it was only required that he should 
make it publicly, and such elections were fre- 
quent.§ The clergy in particular, who were 
chiefly Romans, considered the privilege of be- 
ing governed by the Roman Law to be so val- 
uable, that when any person entered into holy 
orders it was usual for him to renounce the Law 
to which he had been formerly subject, and to 
declare that he would, from henceforth, be gov- 
erned by the Roman Code.H Many customs, also, 
peculiar to the victors, were continued after the 
conquest of Gaul. It had particularly been their 
practice to meet in council, at the close of every 
winter,upon the state of their respective nations ; 
and during the first and second DynastieSjSeveral 
meetings of the Sovereign and of the Chiefs, in 
church and state, with the addition of the com- 
mons, (from the reign of Charlemagne) were 
held, in the open air, annually in the month of 
of March or May, and from thence denominated 
champs de fnars, or ehan^a de tnai.^ 

In these Assemblies, Laws were passed for the 
government of the Kingdom at large, and 
Canons established for the regulation of the 
church. Taxes were imposed, Regencies were 
appointed, and the Sovereign elected until the 
Crown became hereditary, and then the succes- 
sor was proclaimed, if his right to the Throne 
was not controverted, and, if it was, it was 



• Henry, p. 21. 

t Esprit des Lois, Liber 28, cap. 4, vol. 2, p. 240. 

X Esprit des Lois, Liber 28, cap. 2. 

§ Esprit des Lois, Libor28, cap. 2. Fleaiy, p. 18. 

II Robertson's Charles V. Vol. 1, p- 315. 

IT Flearyt p- 39. 
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solemnly determined.* The question on each 
subject of discussion was generally propounded 
by the tong|Who, when it had been fully debated, 
pronounced the definitive resolution. The re- 
sult was then put into writing, the questions 
and resolutions which were passed upon them 
weie reduced under distinct heads, called 
chapters, and to collections of several chapters 
was given the name of Capitulars.f 

[To be oontiiiiiGd.1 



NOTES OF CASES. 



SUPERIOR COURT. 

MoNTRKAL, April 5, 1882. 

Before Mathusu, J. 

Ross et al. es qual. v. Worthington. 

Company — Tranrfer <if sharet, 

Heldf thai a tranter qf shares by a stockholder in 
a Joint Stock Company^ which is made with 
the object and has the effect of reducing the 
Capital Stock of the Company^ is void; and 
all resolutions of the Company and of the 
Directors^ authorising such transfer^ are illegal 
and uUra vires. 

The defendant was the holder of 70 shares in 
the Capital Stock of the Canada Agricultural 
Insurance Company, a body politic incorporated 
by chapter 104 of Canada, 35 Vict. ; the Capital 
Stock of the Company was $1,000,000, of which 
at the time that defendant subscribed for his 
stock 10 per cent had been paid up. 

In February, 1877, the Directors made a sub- 
sequent call of 10 p. c, but the Company being 
in difficulties, it was resolved to apply to Par- 
liament for an Act to reduce their Capital Stock 
from $1,000,000 to $250,000. As this would 
take some time, a resolution was passed that 
any shareholder having already paid 10 p. c. 
upon his stock, should have the option of pay- 
ing 1 5 p. c. more, and might then transfer the 
amount of the stock for which he had subscrib- 
ed to £. H. Gtoffy at that time Managing 
Director, who would transfer to the stockholder 
one fourth of the amount of stock, the same 



*Bnclyc1opedia Method de Jurisp. verbo " Champ 
deMan)," Vol. l,part 2, p. 443; Rooertson's Charles 
V. Vol. i, p. 167. 

t Fleury, p 40. 



being fully paid up. Money was raised suffi- 
cient to pay up a certain amount of stock 
which was placed in the hands of the Managing 
Director for this purpose, and nearly one half 
of the Capital Htock of the Company was re- 
duced in consequence. The plaintiffo wa% ap- 
pointed Assignees of the Company under chsf . 
38, 41 Vie, (Can.) and proceeded to notify the 
commuted stockholders that they would not 
recognise the transfers so made. The present 
action was brought as * iest u»^ ^he defiendaat 
pleading, — 

1st. That no regular calls were made or notices 
given. 

2nd. That Qoff who was the transferee of the 
shares foimerly held by defendant, had not 
been made a |>arty to the action, and that 
nothing appeared to relieve the plaintiffs from 
the necessity of so doing. 

3rd. That he was the holder of only $1800 
worth of stock fully paid up, for which be held 
the Company's certificate (which he produced 
and filed) as he had paid $1100 amounting to 
15 p. c. at the time, he commuted his stock in 
addition to the 10 p. c. first paid. 

The defendant's Counsel, at the EnquSte, ob- 
jected also to proof being made of the second 
and third calls, as the minute book of the Com- 
pany was lost ; the loss being proved parole 
evidence was admitted. 

The following is tlie judgment of the Court >~ 
^ Lh cour, apr^s avoir entendu les parties psr 
leurs procureurs et avocats respectifii snr le me- 
rite de la pr6sente cause, avoir examine tout le 
dossier de la procedure et les pieces produiteg, 
d&ment consid6r6 la preuve ; et snr le tout mftre- 
ment duliber6 ; 

<< Consid6rant que les demandeurs ftarent nom- 
m6s syndics k la dite Compagnie d' Assurance 
Agricole du Canada, par acte special da Parle- 
ment du Canada ; wvoir, le chap. 38 des Actes 
31 Vict. ; 

*' Considdrant qu*il est prouv^ que le defien- 
deur a souscrit soixante-diz actions dans le 
fonds capital de la dite Compagnie d' Assurance 
Agricole du Canada, du montant de cent pias- 
tres chacune, sur lesquelles 11 a pay6 nn premier 
versement de dix pour cent, s'61evant k la som- 
me de $700 coorant ; 

<< Consid^rant qu'il est 6tabli que les Diiec- 
teurs de la Compagnie d'Assurance Agricole da 
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Canada, avaient d6cid6 de permettre aux ac- 
tionnaires de redoire le montant dn capital par 
eux sonscris, de 75 poar cent, c'est&-dire le r6- 
duire & 25 pour cent du montant originaire- 
meni Bouacrit par chacnn d'eux, qoe le defen- 
deur dana le but de 8e prSvaloir de la decision 
des Directeurs k cet e£fet, transporta le 23 mars 
1877, le montant des actions par lui souscrites, 
a Edward H. Oof^ alors g^rant, et un des Direc- 
teurs de la dite Compagnie, et paya en mdme 
tempa une somme de $1100, formant $1800 
qu'il avait ant^eurement pay^s, pour laquelle 
flomme 11 re^iit en retour, du dit Edward H. Golf, 
des actions payees au montant de $1800 ; savoir, 
18 actions de la dite Compagnie ; 

" Consid^rant que ce transport fait par le dh- 
fendeor au dit Ifidward H. Gofif, a 6te entr6 dans 
Jes liyres de la Compagnie, et qu^il est prouv6 
que lea $1100 que le defendeur a payees au dit 
Edward H. Goff out b6n6fici6 & la Compagnie, 
en autant qu'elles ont scrvi k 6teindre une dette 
du dit Edward H. Goff, k la dite Compagnie par 
Ini contract^e, pour obtenir les actions dont il 
fit transport pour partie au defendeur en cette 
cause ; 

" Consid6rant quUl est prouvc que ce trans- 
port n'a pas ^t^ un transport serieux, mais a 
4t6 fiut dans le but unique de rcduire le capital 
originairement souscrit par le dcfendenr k 25 
pour cent ; 

<* ConsidSrant que les Directeurs de la dite 
Compagnie n'avaient pas le droit de reduire 
ainsi le capital des actions originairement sous- 
crites par les dits actionnaires, et que le d6fen- 
deur n'a pu par le dit transport se soustraire 
aux obligations par lui originairement contrac- 
tSes, de payer les versements demandes sur les 
dites actions ; 

*< Consid^rant qu'il est bien yrai qu'il appert 
que le consentement des Directeurs a et6 obte- 
nu au transport des dites actions au dit Edwdrd 
H. Goff, cependant la section 17 du chap. 
104 des Statuts du Canada de 1872, 35 Vict., ne 
s'applique pas au cas actuel, yd que ce trans- 
port a 4te fiiit comme il est dit plus haut, dans 
le seul but de rcduire le capital du defendeur 
par lui souscrit dans la dite Compagnie ; 

<< Consid6rant que les Directeurs d'une Com- 
pagnie k fonds social n'ont que des devoirs 
limits pour administrer les affaires de la Com- 
pagnie, et qu'ils n'ont pas le droit de d6charger 
tons on partie des actionnaires de la responsa- 



bilite qn'ont ces demiers vi»4-Yi8 de la dite 
Compagnie ; 

<< Consid6rant que le dit defendeur a pay6 le 
premier installement sur les actions par lui 
souse rites dans la dite Compagnie; savoir, la 
somme de $700 ; 

<* Consid6rant que le 22 fevrier 1877, un 
deuxiSme versement de dix pour cent a 6tS r6- 
guli^rement demand^ sur les actions souscrites 
dans la dite Compagnie, et que ce versement 
fut stipul6 payable en deux installements de 
cinq pour cent cbacun, le premier, le 25 mars 
1877, et le second, le 24 avril 1877 ; 

" Considerant que le buiti^me jour de no- 
vembre 1877, un troisi^me versement de dix 
pour cent sur le montant des actions souscrites 
fut r6g>ili^rement demand^ et fut stipul6 paya- 
ble le 17 d6cembre 1877 ; 

" Considerant que le defendeur est devenu 
endettf; par les demandes de ces dits deuxidme 
et troisidme versements de dix pour cent cbacun 
en la B«)mme de $1400 sur le montant par lui 
souscrit dans le fonds capital de la dite Com- 
pagnie ; 

" Considerant que le defendeur a le droit 
d'avoir credit pour la somme de $1 100 par lui 
payees au dit Edward H. Goff, et dont la dite 
Compagnie d' Assurance Agricole du Canada a 
b^neficio comme souscrit, et que d'aillenrs, il 
appert par la deposition de I'un des demandeurs 
en cettc cause, Philip 8. Ross, que les deman- 
deurs sont disposes k donner credit au defen- 
deur de la dite somme de $1100, laissant en 
faveur des dits demandeurs et qudUtf une ba- 
lance de $300, que le d6fendeur leur doit bien et 
legitimement comme balance des dits deuxidme 
et troisieme versements sur les dites actions 
par lui souscrites, comme souscrit dans le fonds 
capital de la dite Compagnie ; 

^ Considerant que le dit transport des actions 
du defendeur &it au dit Edward H. Goff, a ote 
fait comme susdit, dans le seul but de rMuire 
le capital du defendeur k vingt.cinq pour cent 
du montant originairement souscrit, il n'est pas 
necessaire de mettre en cause le dit Edward H. 
Goff pour adjuger sur la reclamation des deman- 
deurs en cette cause ; 

<< Considerant que les defenses du dit defen- 
deur sont mal fondees, et que Taction des dits 
demandeurs es qualiU est bien fondee pour 
partie; 

<* A maintenu et maintient la dite action ; 
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<< Et a oondamn6 et condamne le dit defen- 

denT k payer aax dits demandcuro et qudUU la 

dite somme de $300 avec intdrdt sur icelle, ik 

compter du 17 d6ce]nbre 18??, Joaqa'au i>aye- 

ment, diboutant lea demandeurs du surplus de 

leor demande, et condamne le d^fendeur au 

d^pens," etc. 

Jadgment for plaintiffs. 

Church, Chapleau, Hall ^ Atvaier^ for plaintiffs. 

Ritchie ^ Bitehie, for defendant. 



COURT OF QUEBN»S BENCH. 

QuiBBC, February, 1882. 

DoBioN, 0. J., Bambay, Tksbibr, Cboss, and 

Baby, J J. 

Gauvin t. Boohittb. 

Service — Writ t^ Appeal. 

Motion to reject appeal, the service being 
irregular. The service was made on Malouin k 
Malouin, attornies of Bespondent in the Court 
below, by serving a copy personally on Philippe 
Malouin. The attorney in the Court below was 
Jacques Malouin, and not Malouin k Malouin, 
and a different person from Philippe Malouin, 
and not merely a misnomer. The time for ap. 
peal had elapsed. 

In support of the motion the following cases 
were cited: — Dupuis k Dupuis,6L.C.B., p. 429; 
Leduc k Ouellett, 2 Bev. Leg. p. 626 ; Simard 
k Fraser, 1 Leg. News, 130 ; Johnston ft Leaf, 2 
Leg. News, 226 ; Peloquin k Lamothe, 3 Bev. 
Leg. p. 68. 

The CouBT thought the case of Dupuis k 
Dupuis in point, and the appeal was rejected. 



COUBT OF QUEEN'S BENCH. 

QuBBBO, February, 1882. 

DoBioN, C. J., Monk, Bambay, Tbssuib, and 

Baby, JJ. 

McCamhon v. MoKllTNON. 
Appeal — InterloeiUory Judgment, 

Motion for leave to appeal from an interlocu- 
tory judgment, discharging the <Ulibiri until it 
be decided whether an insolvent who has ob- 
tained a settlement with his creditors be dis- 
charged. 

The appellant sued the respondent for 
bomoffe. When the case was ready for hearing 



the respondent became insolvent, and proceed- 
ings were suspended. Subsequently the ret- 
pendent obtained his discharge from his credit- 
ors which was not confirmed by the Coort. The 
appellant then continued his proceedings em 
homage anfl obtained judgment with costs. He 
tried to recover his costs, but was met with the 
objection that the respondent was not responsi- 
ble lor this debt, having been insolvent and 
discharged, 

Bamsay, J., dissenting. I would grant this 
motion without expressing any opinion as to 
the merits of the appeal. I don't think a judge 
has any discretion to refuse to give jadgment 
till some future event, unless it be in the rare 
cases where some future &ct can affect the issues. 
Whether respondent is discharged hereafler or 
not cannot properly affect the judgment to be 
given. At most it may aid the judge gropingly 
to arrive at a conclusion. It is a violation of 
Art. 11 C. C, and so we held in the case of 
Tracey et al. k Liggett etal., last term in Mon- 
treal. But it is said, the judgment in this case 
can do no great harm, for if the discharge is not 
speedily obtained the appellant can apply 
anew to the Court to be allowed to go on. This 
reason seems to me to be conclusive in favour 
of allowing the appeal. It amounts to this, that 
if the Court below persists in its present dispo- 
sition, this Court will allow the appeal. There- 
fore the &ct for which the Court below is now 
waiting is immaterial. 

Baby, J., also dissented. 

The majority of the Court rejected the 

motion. 

Motion rejected. 



MUNICIPAL ROAD. 



In the case of Price et al. v. The Corporatiom of 
Ste, Oenevihfe — an appeal from Three Bivers— 
decided at Quebec in February last, a question 
of some interest to country readers was dis- 
cussed. The following remarks were made by 
Mr. Justice Bamsay, who dissented in appeal, 
and concurred in the judgment of the Court be- 
low. 

Bambay, J., (dissenting.) It appears that • 
passage or road existed for many years, called 
the ehemin du portage. It was used by many 
people, but principally by appellants. There 
seems to have been no proe^^verhal of the road, 
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or at least none knpwn, the municipality re- 
pudiated all responsibilitj in the maintenance 
of it, and, though admitting that such a road 
was to some extent useful, they refused to ver- 
balize it as a public road. They formally de- 
clared it to be a ehemin de toUranee. Now this 
is an expression to which the municipal code 
has affixed a special meaning. It is a road, 
having the appearance of a public road, indi- 
cated by lateral fences or otherwise, and open 
at both ends. While so open it is ranked 
among Municipal roads — that is, the Munici- 
pality is liable for its condition as a public road, 
although the owners of the ground on which it 
passes are charged with its up-hold. The ex- 
pression of the law is not very full, but its ob. 
ject or policy is clear and highly reasonable. 
To the private proprietor it says, you shall 
keep in repair any open place on your property 
to which you have given the general appear, 
ance of a public road, so that those who may 
be induced to make use of it by its appearance, 
may not be subjected to accident or inconve- 
nience. It is ranked as a municipal road so 
that this obligation of the proprietor may be 
subject to the control of the municipal author- 
ities. The municipal council can cause it to 
be closed at both ends, and so terminate its res- 
ponsibility. This is in reality hardly, if at all, 
an extension of the liabilities of the common 
law. What is added is principally the power 
to the municipality to constrain the owner to 
desist from what is dangerous to the public. 
This seems to be admitted, but it is argued that 
by this they have no possessory right in the 
rood, and that while leaving it open, it remains 
in some sense a municipal road, that the pro- 
perty remains vested in the owners who tole- 
rate its use. This pretention is founded on the 
last part of Art 749 M.C. : '< But the property 
in the land and the obligation to maintahi 
such roads continue in all cases vested in the 
owner or occupant." 

I don't think the power to close the road, and 
so terminate the difficulty instantaneously, 
affects the question. It might be as well said 
that the municipality has another remedy, they 
might verbalize it as a public road. The fiict 
is the law has declared that while things remain 
in a certain state the road shall be subject to 
municipal authority, and that the municipality 
shali be liable to th<) public as an owner. If 



this view be well founded, it does not seem to 
me to be of any moment whether you call this 
action possessory or not, within som^ very 
strict definition of a possessory action. It may 
be considered as a special action directing the 
appellants not to interfere with respondent's 
rights in the road, whether these rights be 
precarious or the reverse. Some of the conclu- 
sions are negatory, and it is on them respon- 
dent succeeded in the Court below. It is mani- 
fest that the appellants could have no greater 
right to destroy the road as a passage than the 
owners of the road, and it is perfectly clear 
that the owners could not tear up a municipal 
road of any sort while it was a municipal road. 
They might have closed it perhaps, and thus 
have destroyed its municipal character, — the 
appellants could not. It was manifestly a tres- 
pass on the rights of the corporation, if the road 
was municipal. The whole question then is as 
to the fact of whether it was a municipal road 

or not. 

There is nothing in the resolutions of the 
council denying that it was. They called it a 
ehemin de toUranee. It is not necessary that it 
should be fenced on both sides. Being habU- 
uaUy open at both ends, and being fenced in on 
both sides, determines that it is a municipal 
road ; but this may be established by other 
signs if habitually open at both ends. Thus it 
might be indicated by ditches, by a finger-post, 
by baliaes, as is common in winter, or even, I 
fancy, by general appearance, and particularly 
by use. The presumptions arising from these 
indications gain consistency and become forti- 
fied by long existence. It is useless to go into 
minute criticism of the long enquSte in this case. 

The whole contestation leaves no room to 
doubt how the substantial facts stand. The 
land or passage, to use the terms of the code, 
was occupied as a road for nearly 80 years. So 
much was this the case that the appellants, 
without any reference to the proprietors,planked 
and themselves used it. It was not closed at 
either end. We have thus use by the appel- 
lants themselves on the assumption that they, 
as part of the public, had rights, and the most 
perfect indication by absence of gates at the 
end, and by the planked road-way, that it was a 
road for public use, and hence a municipal road. 

I think therefore the appellants have no 
cause to complain of the judgment It is 
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Impossible to show more caution uid reserve in 
according the conclusions of the plaintiff. In 
doing so, the Court has incurred his marked 
displeasure ] but I do not think respondent's 
criticism is unanswerable. The Court below 
refused to give respondent the only damage be 
claimed, that is, the value of the plank. There 
were two good reasons for this. In the first place 
the corporation respondent was not liable to the 
charge of re-instating the road. The value 
then of these planks was not a measure of any 
damage to respondent. In the second place, it 
was admitted on all hands that the planks be- 
longed to the Prices. The owners of the road, 
charged with the cost of maintaining this 
ehemin de ioleranee^ could not have claimed to 
keep these planks without indemnity. In 
making the road passable for their own conve- 
nience, the appellants had a perfect right to lay 
down planks and, so fiu as the owners were 
concerned as such, to take them away again. 
It was the public right, invested in the munici- 
pality, appellants violated, not that of the 
owners of the road as such. A familiar illus- 
tration will make my meaning clear. My 
neighbour is obliged to bridge a ditch he has 
made for his convenience, while it remains open. 
I do it for him. He cannot keep the plank 
I have furnished, without indemnity, or make 
me pay its price if I remove it On the other 
hand, I cannot remove it to the danger of the 
public without due precautions. It is on these 
principles the judgment is based. 

There is some question of a proeH-verbal. 
The Court below paid no attention to this 
tardily discovered piUe de conviction. It, evi- 
dently, could have no effect on the pretentions 
of the parties at the time of the acts complained 
of, even if it be applicable to the place in ques- 
tion — a &ct about which I express no opinion. 
It is not in issue. 

I would confirm. 



RECENT DECISIONS AT QUEBEC. 

Bornagc^-VouT maintenir une action en bom- 
age, il faut que le demandeur prouve son droit 
de propri6t6 ou au moins sa possession civile. — 
Mann v. Hogan, 8 Q.L.R. 1. 

Verdiet.^^A prisoner indicted for assault with 
intent to rob, may be convicted of simple 
assaalt.— jBfy. y. ONeil,^ Q.L.R. 3. 



Taxation, Exemption frcm,^~JjTie maiaon sise 
et situ^e sur le mSme lopin de terre qoe le col- 
16ge Morrin auquel ell^ appartient, et occupee 
comme logement prive par deux des profeBseus 
du dit collie, est exempte des taxes mnnici- 
pale^ , en vertu de la Section 25 du 29 Yic. ch. 
67, comme etant employee pour lea fins de 
d'cducation, bien qu'une partie du salaire de^ 
dits professeurs soit retenue par le dit college, 
comme indemnite pour Toccupation de la dite 
maison.^Z<« Tr^eorier de la eU/ de QwSbec ▼. 
The Morrin College, (Cour du Recorder), 8 Q. L 
R. 3. 

Manslaughter on the high mae — Juriidietion^— 
The prisoner was arrested, tried, and convicted 
at Quebec of manslaughter. The injuries of 
which deceased died were inflicted by the pris 
oner while they were both serving on board a 
British ship on the high seas, but the de- 
ceased died in the district of Kamomaska 
ffeldf that the Court at Quebec bad no juria. 
diction to try the case ; the prisoner should have 
been tried in the District of Eamouraska ; and 
the conviction was wrong. — Beg. v. Moore, S 
Q.L.R. 9. 

Evidenee.^Patol evidence was sufficient to 
prove that the ship was a British ship.— ^/6. 

Privilege — Travelling agent. — The privilt^e 
granted by C. C. Art 2006 does not apply to a 
travelling agent, eommie voyageur, paid by salary 
and commission.— i^oM v. Fortin (S.C.), 8 Q.L. 
B. 15. 



THE REPRESENTATION BILL. 

By the bill to rea4JUBt the Representation in 
the House of Commons, numerous changes are 
made in the boundaries of the electoral districts 
of Ontario. The following is the only change 
in the Province of Quebec ;— 

" 3. All that part of the parish of Ste. Mon- 
tque, now in the county of Terrebonne, is hereby 
detached from the said county, and annexed to 
the county of Two Mountains, for the purpoistrs 
of representation in the House of Commons ot 
Canada ; and section one of chapter two of the 
Consolidated Statutes of the late Province of 
Canada, and sub-sections thirteen and fourteen 
of chapter seventy-five of the Consolidated 
Statutes for Lower Canada, shall be read and 
interpreted in so fiu* as they apply to represent- 
ation in the House of Commons of Canada, in 
conformity to the preceding section of this Act' 
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MAY 13, 1882. 



No. 18. 



THE EARLY JURIDICAL HISTORY OF 

FRANCE. 

[ContSnued from p. 140] 

It la certain that a supreme jarisdiction over 
all persoDS, and all causes, was exercised by the 
Assemblies of the Champ de Mars, but the pre- 
cise extent of that jurisdiction, which wab 
originally vested in the subordinate Courts of 
the Crown, or of the feudal Lords or Seigneurs, 
cannot now be determined .( 1 ) It appears, how- 
ever, from the learned resear^ihes of a modern 
writer (Montesquieu), to have been a fundamen- 
tal principle of the French Monarchy, that 
every person who held a military command in 
chie^ was, of right, entitled to a civil jurisdic- 
tion over all whom he led to war.(2) Justice, 
therefore, was distributed by every feodal Seig- 
neur to his vassals, within the limits of his Fief, 
whether he was a layman or an ecclesiastic, for 
he led them in person against the enemy, if he 
was a layman, and by his substitute (advocatus) 
if he happened to be an ecclesiastic,(3) and, up- 
on the same principle, the Liberi or tenants of 
allodial estates who were led to war by the 
Dukes and Counts were subject to <A«t> jurisdic- 
tion (4). The rule of decision, however, in every 
court was the general Law of the state, and the 
King, being the acknowledged head of the 
Government, in all matters, civil and military, 
all proceedings were in his name.(6) 

The Dukes, the Counts and the Seigneurs, in 
their respective jurisdictions, originally decided 
causes in perBon,(6) but they, afterwards, en- 
trusted this part of their duty to others. The 
officer who was appointed for the purpose by a 
Seigneur, was sometimes called a ^'ene<eAa/,(7) 

Q) Robortion'tf Charles V. Ist, p. 304. 

(2) Mootesqaieii, 1th. 30, cap. 18. Rupert. 8 to. vol. 25. 
p> 6. lioyveau ttes Seigneiiries, eap. li Sect. Tl & 73. 

(3) Monteflqaiea, liber 30, cap. 17, vol. 2, p. 377. 

(4) MoDteeqnieta, lib. 30. oap. Rupert, vul. 6, p. 8« 8 vo. 
edit. 

(6) Monteeqaieu, lib. 30, eap. 17. « 

(6) Dietionnaire de Jurisprudenoe, vol. 3. p. 18, ool. 1. 

(7) The title of Seneschal imported '* an officer of 
the hotuehold." Visooants were said to be ** quasi 
comitam vicemjrerentes :" Prevosts *' quasi praepositi 
jaredicendofl ;" vipers ** quasi vicarii comitum ;'* and 
Chastelans "'quasi castrorum custodes.*' Loyseaude 
rabos de Justice des Villaffes, p. 6, quod vide. 



but most commonly a Bailiff which, in the lan- 
guage of those days, imported a guardian or 
protector of Justice, (1) and those who were 
named by the Dukes and Counts, were called 
Viscounts, Prevosts, Viguiers and Cha8telan8.(2) 
But in all their Jurisdictions, an usage, which 
derived its origin from the forests of Germany, 
was continued. Neither the Dukes, the Counts 
nor the Seigneurs, nor any of their officers de- 
cided alone. They assembled in their courts a 
kind of assize composed of their vassals, to the 
number of twelve,(3) who were, principally, 
the officers of their respective courts, and by 
those persons (who as vassals were the equals 
of the parties whose causes were there tried and 
thence called Peers) the judgment was pro- 
nounced according to the opinion of the major- 
ity, unless there was an equal division of voices, 
when, in criminal cases, it was given for the 
accused, and in cases of inheritance, in &vor of 
the defendant, subject always to an appeal to 
arms, and an ultimate decision by judicial com- 
bat.(4) 

The feudal system is well calculated for de- 
fence, but not for the support of order. In 
theory it is founded in subordination, but in 
practice it has been found universally to have 
diminished the power of the sovereign, while it 
increased that of the greater vassals. This was 
particularly the case in France, where the seig- 
neurs, at a very early period of the monarchy 
began to usurp the rights which had till then 
been deemed the distinctions of Royalty, and 
with such advantage, in consequence of the 
weakness of the Kings of the second race, and 
the anarchy into which the Kingdom was 
thrown by the depredations of the Hungarians 
and Normans(5) during the ninth and tenth 
centuries, that the very dependants of the 
Crown, the Dukes, the Counts, and even the in- 
ferior officers of the State, were induced, by 
their example, to adopt the same conduct ; they 
combined together, and about the period at 
which Hugh Capet, the first of the third race, 
took possession of the Throne, were completely 
successful. They made hereditary, in their 

(1) Bnoyc Method, verbo " bailiff," vol, 1, p. 710. 
Dict> de Droit, verbo *' bailiff." Loysoau de rabus de 
Justice des Villages, p. 6, and Loyseau des Offices, p. i, 
k p. 349. 

6i) Loyseau de I'Abus de Justice des Villages, p. 6. 

(3) Montesquieu, book 30, oap. 18, vol. 2, pp. 381 &, 382. 

(4) Montesquieu, book 28, cap. 23—27. 

(5) Fleury, p. 47. 
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feunilies, the lands, titles and offices, which, 
before, they had enjoyed for life only. They 
usurped the sovereignty of the soil, with civil 
and military authority over the inhabitants. 
They granted lands to their immediate tenants, 
who granted them over to others by subinfeu- 
dation, and, although they professed to hold 
their Fiefs from tho Crown, they were, in feet, 
independent. 8trong in power, they exercised, 
in their several territories, every Royal preroga- 
tive. — They coined money — fixed the standard 
of weights and measures — g^nted safeguards— 
entertained a military force — imposed taxes — 
and administered justice in their own names, 
and in Courts of their own creation, which de- 
cided ultimately in all cases, civil and criminal, 
not according to the written laws of the King- 
dom, but according to the unwritten customs and 
usages of the District over which they respec- 
tively claimed and exeicised Jurisdiction.(l.) 

By these usurpations of the Seigneurs, the 
foundations of the ancient laws of France were 
gradually undermined. But the demolition of 
this venerable fabrick was g^atly promoted by 
the profound ignorance which pervaded the 
kingdom during this period. Few persons, ex- 
cept ecclesiastics, could read, and, hence, the 
Theodosian Code — the Laws of the Barbarians^ 
which had been reduced to writing, and the 
Capitulars sunk imperceptibly, but equally, into 
oblivion. The clergy also furthered its destruc- 
tion by adopting, in thei** jurisdictions, the Canon 
Law which they had begun to compile, early in 
the ninth century, and the crown completed it 
by the publication of the ever-memorable Edict 
of Pistetf so-called from the City of Pistes, where 
it was promulgated in the year 864, by Charles 
the Bald, one of the weakest of the weak descen- 
dants of Charlemagne. By this Edict, in the 
mistaken policy of conciliation, the unwritten 
usages of each Seigneurie were ratified and de- 
clared to bo law; a declaration which may be 
considered not only as the efficient cause of the 
final extinction of the ancient Law, but of the 
permanent establishment of that infinite vMriety 
of customs, which obtained in France until the 
late Revolution. (2) 

The authority of the Crown of France, at its 
ultimate point of depression, about the close of 
the tenth century, was merely nominal, the Royal 

(1) Fleory, 51 Sc 52. Hargrare Nutes on Coke's 
Littleton, p. 360a. 

(2) Montesquieu, Lib. 28, cap, 4; vol. 2, p. 243« 



Jurisdiction being confined to the Boyal Do 
mdine, which comprehended no more than four 
cities, in which the King was obeyed as fieiMial 
Lord, and not as Sovereign; (1) on the ocho 
hand, the power of the Seigneurs at this epot h 
was enormous — ^their tyranny exorbitmnt TIk: 
whole country was laid waste by the wars whicb 
they wag» d against each other, and their own 
vasHals were reduced to an actual state of slaverr, 
under the denomination of aerfi and kammet de 
poiUf or under the pretended rights of personal 
service and corv^j were treated as it, in feci 
they had been reduced to that wretched coodi. 
tion. (2). By this state of anarchy, those who 
were yet in the possession of allodial propeity 
were, in the first instance, induced to annex 
what they held to the jurisdiction of some Fief^ 
and to subject themselves to feudal services, for 
the immediate safety of their persona and the 
defence of their estates, and so generally was this 
the case that it gave rise to the maxim <* XuiU 
Urre natu SeigneWy^ which at length became the 
universal Law of France. (3). Bat as the 
Seigneurs could not, in every instance, protect 
their dependants against the incursions of their 
neighboars, and as the feudal borthens were. 
themselves,in8ufferable, many vassals abandoned 
their Lords, by degrees, and sought prt tection 
in walled towns where they united and entered 
into armed associations for mutual defence. (4) 
These associations, which began daring the 
reign of "Louis le Gros," about the year 1109, 
and were called ^^ eommuneM^* coald not l<Kif 
remain without some government ; regulatioDS 
therefont were made, and usages adopted by each 
commune for the control of its subjects, and being 
asylums for all who were inclined to be peace- 
able, and barriers against the common enemy 
(the Seigneurs), the crown aflforded them every 
assistance in its power — conceded to them the 
right of enacting laws for their own internal goT- 
crnment, and enfranchised the inhabitants. (5) 

The Seigneurs plainly saw that the institutioa 
of communes was adverse to their interest, jet 
they could not prevent the increase of such 
associations ; they even found themselves com- 

(1) RoberUon*^ Charles V, vol. 1, p. 366. 

(2) Diotionnaire de Juritpradence, vol. 3, ppw 16 k 17. 

(3) Robertson's Charles V, vol. 1. p- 223. ]>tet. de 
Junsp. vol. 3, p.l6 : Fieary, p. 61 ; Robertaon's Ibid., 
p. 16. 

(4) Diet, do Jurisp. vol. 3, p. 17* 

(5) Diet, de Jarisp. vol. 3, p. 17. Rupert, vol. 13. 
Verbo '* Commune." 
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pelled to hare recourse to the same expedient to 
prevent their dependants from taking refnge in 
the royal cities which were incorporated : many 
of the towns, also, within their territorieSi were 
willing to purchase charters of liberty, and as 
most of the seigneurs had expended large sums 
in the holy wars, and were needy, they sold them 
as a means of present relief. From hence, in less 
than two centuries, most of the towns in France, 
from a state of dependance, became free corpora- 
tions, and personal servitude was generally 
abolished. (1) 

The effects of these establishments were very 
soon felt ; they were found to afford a degree of 
secnrity equal to that which was afforded by the 
seignenrs, who began to be of less importance 
when they ceased to be the protectors of the peo- 
ple. The eommuriM themselves became attached 
to their sovereign, whom they considered as the 
author of their liberties^ and tney looked to the 
Crown as the* common centre of union, necessary 
for the defence of the whole against their 
oppre88ors.(2) On the other hand, the sovereign 
coQBidered them as instruments which might, 
with great advantage, be employed to increase 
the Boyal Prerogative. To this end they endea- 
Tonred to raise them to importance, and, with 
conanmmate policy, called them to assist, by 
their DepQties,in the States General of the nation. 
Availing themselves also of their co-operation, 
under the idea of restraining the power of the 
Seigneurs, they laboured in the great design of 
restoring to France her ancient limits, and to 
the Crown its original Jurisdiction. From time 
to time, as opportunities occurred, they re- 
united the dismembered Provinces to the Royal 
Domain, and reduced them to immediate depend- 
ence by conquest, by escheats and by treaties,(3) 
they abolished private warfieure, and judicial com- 
bats, and extended the administration of justice, 
under the royal authority, to all persons and to 
all causes (4) by steps of which the most effect- 
ual shall be more particularly noticed. 

Before and during the reigo of Charlemagne, 
Justices in Eyre of the Boyal appointment, under 



(1) Hobertaon's Charles V. vol. 1, pp. 33, 227 and 251. 

(2) Robertaon'i Charles V. toI. 1, p. 34. 

(3) This design was altimately completed in 1735, by 
the re-union of the Provinces of Bar and Lorraine.— 
Vide Abrte6 Chronologique des Grands iTiefs de la 
Cooronne de France, Pari-«, 1769, and tiarffrave's Note 
on Coke and Littleton, 3666. 

(4) Ix^yseaa des Seisnearies. cap. 5, see 63. Delolme, 
p. 17. Bobertsons's Charles V. vol. 1, pp. 36, 56. 



the title of << Misn Dominieij" visited, occasion- 
ally, the different Provinces, chiefly for the pur- 
pose of investigating the conduct of the Dukes 
and Counts in the several jurisdictions, civil and 
criminal, which they exercised under the author- 
ity of the Grown, which was sometimes greater, 
and sometimes less, as the Sovereign was more 
or less feared and respected.( 1 ). Louis VI, about 
the year 1125, attempted to revive the office of 
the << Missi Dominici," under the title of Juges 
det BxemptSf(2) but the seigneurs were in his time 
too powerful, and he was obliged to abandon his 
intention. (3) His successors had recourse to ex- 
pedients less alarming. Among the first, certain 
cases in which the King was interested, or pre- 
sumed to be interested, were declared to be "Pleas 
for the Crown," or fro^iZayatix, which, according to 
feudal principles, (he being the Lord paramount) 
could not be decided by the officer of his vassal, 
and were, therefore cognizable in the Boyal 
Courts exclusively. To this distinction the 
seigneurs of inferior note submitted, but it was 
scorned by the more powerful, who, relying upon 
their strength, continued to exercise jurisdiction 
over all cases. The attempt, however, even with 
respect to the latter, was productive of benefit ; 
it turned the attention ot the vassals to courts 
distinct from those of their oppressors, and 
taught them to view the sovereign as a protector, 
and this facilitated the subsequent introduction 
of Appeals, by which the decisions of the seign- 
eurial courts were brought under the review of 
the Royal Judges, (4). Of these the Appeal " de 
d£faut de droits" on account of the delay or refusal 
of justice, was the first. The feudal law had pro- 
vided that if a Seigneur had not as many vassals 
as enabled him to try, by their peers, the parties 
who pleaded in his Court, or if he delayed, or 
refused to proceed to trial, the cause might be 
carried by appeal to the Court of the Superior 
Lord of whom the seigneur held, and be there 
tried. (5) The right of jurisdiction had been 
usurped by many inconsiderable seigneurs, who 
were often unable to hold Courts, for want of 
officers and vassals, and while trials by battle 
continued in use, there were times, and cases, 
even in the Courts of the greater Seigneurs, in 

(1) Rupert. 8vo. vol. 40, p. 180, verbo '* Missi Dom- 
iniei." Da Cange, verbo " Dux," "Comites," et" Misai." 

(2) lUport. verbo, ** Missi Dominioi," vol. IL p. 573. 

(3) U^nault's AhHg6 Chronoloffique, tome 2, p. 730. 

(4) Robertson's Charles V., vol. 1, pp. 60,61. 

(5) Beaumanoir, cap. 62, p. 322. Esprit des Lois, 
Lib. 28, cap. 28. 
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which it was difficult to assemble the Peers, by 
reason of the danger to which they were exposed, 
their being liable to appeals, by either party, on 
account of fiilse judgments, which necessarily 
led to the hasard of a personal combat^ if they 
maintained their opinion. (1) In all such cases 
justice was delayed, and there were, therefore, 
frequent occasions for appeals of this description, 
irom whence the practice became fiuniliar, and 
served as an introduction to appeals on account 
of the (* injustice" or " iniquity'' of the sentence, 
which followed, and gradually increased, as the 
trial by combat declined, for that mode of trial 
being, in &ct, an appeal to the Deity, and the 
issue of the battle, held to be a decision by his 
immediate interference, was incompatible with 
a new judgment of any kind. (2) 

To fitcilitate Appeals, and the recourse of the 
subject to the Boyal authority, Judges, under the 
title of <( Grand Bailli*;' were appointed in all 
the cities of the Royal Domain, with an Appel- 
late Jurisdiction over all causes, civil and crim- 
inal, heard in the Beigneurial and in the Royal 
(but inferior) Courts of Prev6t6, (3) which was 
final, except in certain cases of importance, 
which they were required to transmit to the 
King, to be decided by himself in his Council, 
where they were ultimately determined. (4) The 
number of these jurisdictions, at their first crea- 
tion, was inconsiderable, but in the reign of 
Phillip Augustus, about the year 1190, they 
were numerous. (5) 

A regulation of greater importance succeeded 
the institution of the Grand Baillis. The King's 
Supreme Court of Justice, or Council, in which 
he presided, which, as in rU other feudal King- 
doms, was originally ambulatory, following the 
person of the Monarch, and held only upon some 
of the great festivals, was rendered sedentary at 
Paris, and appointed to be kept open the greater 
part of the year, under the appellation of the 
» ParUnuni de Paris:' This was eflfected by an 
Ordinance of Phillip le Bel, passed in the year 
1302, and emphatically entitled, « Ordonnanee 



(1) Montesquieu, Lib*28, oap. 27, vol. 2, p. 282 et seq. 
Robertson's Charles V., vol. 1, p. 306. 

(2) Robertson's Charles V, vol. 1, p. 61. 

(3) Diet, de Jurisp., vol. 3, p. IB. Diet, de Droit, 
)rbo "Baillis " vol. 1, p. 166. ool. 2nd. 



ver 



(4) Enoyc. Method, de Jorisp. verbo '* Baillis." 
vol. 1, p. 710. 

(5) Diet, de Jnrisp. vol. 3, p. 18- FoDtanon, Lib. 1, 
tit. li p. 179. Diet, de Droit, vol. 1, p. 168. 



Boyaum8.''(l) 

This Ordinance erected, also, a Sovereign 
Court of Assise at the city of Troyes, in Cham- 
pagne, under the title of « Grand Joars," re- 
established the Parliament of Toulouse, a Court 
before held under the authority of the Counts 
of that Province, and confirmed a Court of Ex- 
chequer at Rouen, which had subsisted since the 
reunioq of that City to the Crown of France, io 
the year 1200, and was originally created the 
Court of the Peers of France, by which John, 
King of England, was, by defiault, convicted, as 
a vassal of France, of the murder of his nephew 
Arthur.(2) Other Sovereign Courts of Farlia- 
ment, making in all thirteen,(3) were afterwaids 
erected in the several Provinces of the Smpire.(4) 

[To be oontinaedj 
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COURT OF QUEEN'S BENCH. 

MoMTUAL, March 24, 1882. 

DoRioN, C. J., Ramsat, Tessub, Cross, and 

Baby, J J. 

Harbihoton et al. (defts. en gar, in the court be- 
low). Appellants, and Corse et quoL 
(plfF. en gar. below). Respondent 

Hypothec en immooeable bequeathed — Pariicular 
legaUe—C. C. 889. 

The particular legatee <^ an immoieeahU hypothe- 
cated by the testator is bound to pay the hypo- 
theCf to the ezoneraiion of the testator's general 
estate, unless it be otherwise ordered by the 
will ; and the ordinary direetion to the executor^ 
to pay all the tesAatm'sjust debtSy is not such 
order. 
The appeal was from a judgment of the 
Superior Court, Montreal, (Rainville, J.), main- 
taining the action en garantie of Corse es quoL 
The sole question was one of law, vis., whether 
the particular legatee is personally responsible 
for the payment of a hypothec on the immove- 
able bequeathed to him by the testator. B/ 



(1) Ooaf(6rence des Ordonnances, by Bouchel, p. 137. 

(2) Diet de Jurtsp. voL 3, p. 21 ft 22. Ord. de Lorvn, 
Tom. 1, p. 366. 

(3) Paris, Toulouse, Grenoble, Bordeaax, Dijotii 
Rouen, Aix. Rennes, Pau, Mely, Besancon. Donai, 
Nancv.— See Rupert, vol. 44. p. 296, verbo '' Pariement,'* 
and Diet, de Droit, verbo P&rlement. 

(4) Rupert 8vo. vol. 44, p. 296. 
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the judgment appealed from the particular leg- 
atee was held liable for snch debt. The con- 
clDsion of the honorable jndge in the Court be- 
low was as follows : — '< Noas concluons done que 
la seole interpretation raisonnable k donner & 
Tarttcle 889 de notre Code, est que le legataire 
particalier, r^le g^n^rale, est personnellement 
responsable de la dette hjrpoth^caire qui ftappe 
limmeuble qui lui a 6t6 16gue." 

In appeal, 

TisaisRy J., and Cross, J., (dissenting) were 
of opinion to rererse the judgment, and to hold 
the universal legatee responsible for the hypo- 
thec on the immoveable bequeathed to the par- 
ticular legatee. 

DoRiov, C. J., Ramsat, J., and Babt, J., con- 
stituting the majority of the Court, held that 
the particular legatee is bound to pay the 
hypothec on the immoveable bequeathed to 
bim, and therefore the judgment of the Court 
below was correct. In the will was the ordin- 
aiy provision that all the testator's just debts, 
funeral and testamentary expenses be paid by 
his executors as soon as possible after his death. 
The Court held that this was not such an order 
or direction as would exempt the particular 
legatee from paying the hypothec on the im- 
moveable bequeathed to him, to the exonera- 
tion of the testator's general estate. 

Judgment confirmed. 

Doutre 4i Joseph for Appellants. 

Rolertion ^ Fleet for Respondents. 

5. Belhune, Q, C, Counsel. 



COURT OF QUEEN'S BENCH. 

MoNTRiAL, March 24, 1882. 

DoRiow, C. J., Ramsat, TissiiRy Cross, and 

Babt, JJ. 

BicixBi>iKi(deft. below), Appellant, and Murrat 
(piff. below), Respondent. 

Freigkt-^BiU ^ Lading — AninuiU lott on the 

voyage. 

The appeal was from a judgment of the Su- 
perior Court| Montreal, (Johnson, J.) maintain- 
ing an action by the master of a steamship (the 
respontJent) for freight, for the conveyance of 
cattle and sheep on his ship from Montreal to 
Glasgow. (See 3 Legal News, p. 47, for report 
of the judgment in the Superior Court. The 
appellants resisted the action, alleging that the 
live stock had been swept overboard, and that 



no freight was due. On the 11th September, 
1878, the following letters were exchanged be- 
tween Messrs. Robert Reford k Co., merchants, 
of Montreal, and the appellant, Mr. Bicker- 
dike: — 

" MoNTBKAL, Uth September, 1878. 
" Messrs. Robbrt Rrford k Co. 

** SiBS,— I hereby engage to ship per steamer CoUna, 
to sail hence for Glasgow on or about the 25th Sept. 
inst., all the cattle and (or) sheep and (or) hogs which 
she can conveniently carry on her upper deck at the 
rate of four pounds sterling per space of two feet nine 
inches in width by the usual length (surface of deck), 
sheep to be estimated as twelve (12) and hogs as ten 
in number to that space in lieu of cattle— you to sup- 
ply all fittings, and ship to supply water only, and not 
to be responsible for loss of cattle, sheep or hogs from 
any cause whatever. 

** Yours truly, 

RoBKRT BlCKBRDlKK*" 

On the same day Robert Reford k Co. an- 
swered the said letter in the following terms : — 

" MoMTRBAL, 11th Sept., 1878. 

" Robert Bicksroike, Esq., (Montreal). 

^'SiR,— We hereby engage to take for you per 
steamer Colina, to sail hence for Glasgow on or about 
the 2Sth Sept. inst., all the cattle and (or) sheep and 
(or) hogs which she can conveniently carry on her. 
upper deck, at the rate of four pounds sterling per 
space of two feet nine inches in width by usual length 
(surface of deck), sheep to be estimated as twelve (12) 
and hogs at ten (10) in number to that space in lieu of 
cattle— you to supply all fittings, and ship to supply 
water only, and not to be responsible for loss of cattle, 
sheep or hogs from any cause whatever. 

Yours truly, 

Robert Reford k Co. 

On the 27th September, an agreement having 
been made by Mr. Bickerdike with a Mr. Head, 
with the consent of Reford k Co., that Mr. Head 
should furnish the cattle, Ac, for a portion of 
the space so chartered, the appellant Bickerdike 
placed on board the steamship 81 head nf cattle 
and 118 sheep, and thereupon Reford k Co. de- 
livered a bill of lading. Among the exceptions 
in this bill of lading is found "jettison ;'' and 
the document (which was in fine type) also 
contained the following clause : — " Freight on 
live stock payable on the number of animals 
embarked, without regard to and irrespective of 
the number landed ; and the owners of the ves- 
sel are not to be responsible for accidents, in- 
jury or death arising from any cause whatso- 
ever." The following clause also appeared at 
the end of the document : — "In accepting this 
bill of lading, the shipper or other agent of the 
owner of the property carried, expressly accepts 
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and agrees to all its Btipulations, exceptions 
and conditions, whether written or printed." 
In the case of Head the shipment was 86 head 
of cattle and 100 pigs. 

The vessel sailed about the 27th September, 
1878, by the Straits oi Belle Isle, and passed 
through the Straits on the Sunday following. 
On the afternoon of that day a gale of wind 
commenced from the northeast^ with snow and 
sleet, and the following day a heavy sea was 
shipped, smashing a portion of the cattle pens 
and stalls, and washing overboard a portion of 
the cattle. When the stalls were broken up, 
the animals were swept together in a contused 
mass backwards and forwards, without there 
being nny means of securing them. The gang- 
ways were subsequently opened and the cattle 
swept ovi rboard into the sea. The gale conti- 
nued several days, and on Thursday the steam- 
er shipped a heavy sea, and the remaining stalls 
and pens were crushed to pieces. The cattle 
that remained on deck were tumbled together 
in a confused mass and swept from one side of 
the deck to the other. The animals could not 
be fed during the storm, and were starving \ 
their fodder had been swept overboard ; their 
hoofs were torn, their heads cut by the ropes by 
which they been tied, and the tails of many 
rubbed off. The working of the ship was im- 
peded by the wreck, and as it was considered 
useless to try to save them, the gangways were 
opened and they were in part washed and in 
part pushed overboard, and the deck cleared.. 

To the action of the master the appellant 
pleaded first that the cattle had been thrown 
overboard under such circumstances as should 
give rise to a general contribution. The appel- 
lant also pleaded a general denegation. 

The Court below held that the right arising 
from the jettison of the cattle did not deprive 
the master of bis right to recover freight 

-fiTiMT, Q.C.i for the appellant, submitted, first, 
that the two letters set out above constituted a 
charter of the upper deck of the steamship, and 
was a binding contract between the owners of 
the vessel, represented by the ship's agents 
Messrs. Reford & Co., and Mr. Bickerdike -, and 
that the contract for carriage and the bill of lad. 
ing being both signed by Messrs. Beford & Co., 
the master of the vessel had no right to insti- 
tute the action in the Court below under the 
contract and bill of lading. The master of the 



ship is merely the agent of the owners ; he has 
no interest in the freight ; it does not in any 
way belong to him ; consequently, being a man- 
datory, he has no right to sae for it, except when 
he has signed the charter party or the bill of 
lading. Here the master did not sign, but Be- 
ford k Co., the agents oi the ship-owners. The 
next point contended for by the appellant was 
that the letter exchanged constituted the con- 
tract between the parties. Now, the letter did not 
contain the stipulation found in the bill of lad- 
ing, viz., that freight should be paid on the num- 
ber of animals shipped, without regard to the 
number landed. It was submitted that the 
appellant was not bound by the unusual stipula- 
tions inserted in the bill of lading, and which 
were printed in very small type, and not pointcsd 
out to the shipper. Lastly, the animals bad not 
been swept overboard, but were pushed into the 
sea, because they incommoded the seamen in 
working the vessel. It either was a case of jetti- 
son, which, under the general circumstances, 
should give rise to general contribution, or it 
was a wanton act on the part of the master. If 
it were a case of jettison the freight should be 
deducted from the general contribution by the 
respondent: and if the act was wanton no 
freight was due. The opinion of Lush, J., in 
Crookea v. Alien (49 L. J. Q. B., 202) was referred 
to : — << A bill of lading is not the contract, but 
only the evidence of the contract. It does not 
follow that a person who accepts the bill of 
lading which the shipowner hands him, neces- 
sarily and without regard to the circumstances, 
binds himself to abide by all its stipulations. If 
a shipper of goods is not aware when he ships 
them, or Is not informed in the course of the 
shipment, that the bill of lading which will be 
tendered to him will contain such a clause, he 
has a right to suppose that his goods are received 
on the usual terms and to require a bill of lading 
which shall express those terms." 

In the course of an extended argument, AhhoU^ 
Q.Ct for the respondent, contended that the 
master's right of action for freight was well 
established. It is not necessary that the bill of 
lading should be signed by the master ; it may 
be signed by the agent, or by the clerk or the 
purser. They sign for the ship. In the next 
place the action for freight could not be opposed 
on the ground that the animals had not been 
carried to their destination, because the bill of 
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lading contained a special clause by wliich the 
freight was due on the number of animals ship- 
ped, without regard to the number landed. The 
authorities show that the shippers are bouud by 
a special condition of this nature. The shippers 
accepted the bill of lading without objection as 
it stood, and raised money on the security of it 
at the Consolidated Bnnk. But even if this clause 
had not been contained in the bill of lading, 
under the common law the master was entitled 
to the fr<»|^ht under the circumstances of the 
case. Lastly, it was contended that the animals 
were so injured by the storm that they had be- 
come worthless before they were pushed over- 
board ; it was simply anticipating by a few hours 
their death on shipboard. The loss occurred by 
the perils of the seas, and the owner had no right 
to contribution. 

Rascbat, J. This is an action brought by the 
master of a ship, for freight. 

The first question raised is whether the action 
is properly brought in the name of the master. 
It is possible that this question might have 
given rise to some difficulty had it been 
pleaded, but it is evidently an afterthought. 
Defendant pleaded over and met the master, 
holder of the bill of lading, on the merits. I 
think, therefore, he is too late to raise the ob- 
jection even if well founded. 

The next point at issue between the parties is 
as to whethi'r the contract is evidenced bv the 
letters of the 11th September between the ap- 
pellant and the agents, Messrs. Reford k Co. 
The appellant's contention is that the letters 
contain a contract complete in itself, and that 
the bill of lading is merely a receipt to Chtablish 
the fact that a certain number of cattle and 
sheep bad actually been received on board, and 
that every addition, not an absolute condition 
of the law, is valueless and dots not bind the 
appellant. The argument of the respondent is, 
that the letters were only a general proposition, 
and that the usual bill oflading was understood 
to follow containing the ordinary clauses of a 
bill of lading, and that the bill of lading in 
question contained no clause that was unusual 
or incompatible with the letters of 11th of Sep- 
tember. 

Next comes a question of fact — was it a case 
of jettison giving rise to average, or was it 
merely the throwing of the useless remains of 
destroyed goods into the sea? Appellant has 



pleaded that it was jettison, that be has an 
actir>n against the owners for contribution, and 
that, moreover, th«* cnttle and sheep not being 
delivered at Glasgow, owing to this jettison, no 
freight was due, because the contract was not 
fulfilled. This plt-a gives ritfc to confused and 
even contradictory preti nations. It is one thing 
for defendant to say, <* I have not to pay freight 
at all because my goods were not delivered ac- 
cording to contract ;*' and quite another, to say 
that the freight was compensated by contribu- 
tion which has never been adjusted. It may 
not, however, be very important whether we 
can look at this la8t pretension or not. If we 
do^ I think the balance of evidence shows that 
the cattle and sheep were not jettisoned in the 
conditions to give rise to contribution, even if 
the jettison of a deck load of this kind could 
give rise to average under the special exception 
of our Code. Jettison must be to lighten the 
ship, and for the common good, or it gives rise 
to no contribution. Abbott 1280, p. 499. C.C., 
Art. 2402. As to the justification of the cap- 
tain for throwing the animals overboard, the 
weight of evidence seems to be in fiivor of the 
respondent ; but if doubtful, the presumption is 
in favor of the captain. << Quia pro non culpa 
eapitanei prsMumendum sit" Casaregis, Dis. XLY 
31. Secondly, the exception of Art. 2557 is not 
pleaded ; and thirdly, no usage is proved. But, 
on the other hand, if the deckload, jettisoned, is 
not to be paid for by contribution, freight is not 
due unless otherwise provided for. That is to 
say, it is the contribution that gives a fictitious 

delivery of the articles jettisoned. V. O. M., 
Liv. Ill, Tit. Ill, Art. XllI and commentary. 
The doctrine is fully recognized in Art. 2558 C.C. 
We are therefore forced back on the for- 
mer question — that is as to the contract. If 
the bill of lading be the evidence of the con- 
tract, there can be no doubt appellant must fail, 
for it expressly stipulates that tiie freight is 
earned whether the animals arrive or not. 1 
cannot concur with the learned counsel for the 
respondent in the general proposition that 
notices on tickets or unsigned papers form 
part of a contract to limit the common law 
responsibility of the person giving the ticket^ 
simply by their reception. There must be 
some proof of acquiescence. That this is our 
law is undoubted. C.C. 1676. It seems, however, 
that when there has been a signature by the 
shipper, without reserve, on a bill oflading it will 
be held sufficient proof of a deliberate contract. 
Our law being so precise on the subject, it be- 
comes necessary to examine very critically the 
opinions of the learned Judges in the English 
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cases cited. It appears to me, however, that the 
opioion of the majority of the learned judges in 
appeal delivered in the cases of Parker ^ 
Oabell against the South EotUm Railway Co., (L. 
R. Com. PI. Div. 2, 416) does not differ very ma. 
terially from our law. I may be permitted also 
to add that the policy of our law is wise. It 
seems to me in the last degree absurd to pre- 
sume that a passenger going to the wicket at 
a railway station, or a cloak-room, for a ticket, is 
presumed to have examined the legal value of a 
notice in minute print limiting the legal respon- 
sibility of the carrier or proprietor of the cloak- 
room. I can easily understand that a person 
might not consent to take charge of the Koh-i- 
noor diamond for two pence, but if he does it, it 
seems to me, he ought to be held liable, and he 
cannot relieve himself of the risk by saying that 
the depositor is presumed to know that there was 
a notice on the back of his ticket limiting the 
risk to £l 0. Nor is this an extraordinary applica- 
tion of the principle in England, for the courts 
there have very recently condemned a railway 
company to enormous damages because a very 
skilful physician had had his head injured in a 
railway accident. The cloak-room man can see 
whether the garment you give him to keep is 
valuable or the reverse, but the railway company 
can hardly be expected to judge of the occult 
science of every person who asks for a sixpenny 
ticket. It should be observed that it is fallacious 
to insist that 2d. is an insufficient recompense 
for the care of one article of great value. The 
carrying or care-taking is a business, for which 
the price charged is an equivalent not for one 
case, but for many. The question, then, seems 
to me to be whether there is evidence to show 
that thA attention was directed to the numerous 
stipulations on the back of the bill of lading. I 
am unable to see any such evidence in the record. 
It is true that appellant took the bill of lading 
and raised money upon it. But what else could 
he do, even if he had seen the notices ? His 
animals were on board the vessel, and he must 
either go without this very necessary receipt 
for their existence, or take what was offered. 
Again, by the ordinary course of business, 
the bill of lading was his only means to get 
money. He might, of course, have refused the 
bill of lading, and have brought an action to 
get one in the terms of his contract This can 
hardly, however, Ih5 suggested as a practical 
remedy, or one the appellant was bound to 
adopt, if otherwise in the right. 

But what seems to me to be more debateable 
ground is, whether the added clauses of the bill 
of lading are really more than were fiiirly co- 
vered by the original letters, or at all events 
whether the condition as to freight of animals 
lost on the voyage is anything more than a 
stipulation, which is presumed ii nothing be 
said. 

On this point a good deal of authority has 
been cited, or rather I should say many au- 
thors have dealt with the subject, but I can 



hardly say they have added much clearness to 
the subject. The £sct is the writers have fol- 
lowed one another's expressions slavishly. Thev 
all refer to the few lines in the Dig. (XIV. 2, 10), 
which are to this effect : — ^^ If yon have leaicd 
your ship to carry slaves, no indemnity shall be 
due you for the carriage of those who die in the 
ship. But Paulus asks what is the contract, 
whether the bargain is made for what is pat on 
board or for what is carried over. And he de- 
cides that if there be no stipulation, it will be 
sufficient for the captain to show that they were 
put on board.'' It is impossible, I tUnk, to re- 
concile the first sentence of this paragraph 
with the latter part. If the general rule be 
that freight for live animals not delivered is 
exactly the same as for every other kind (tf 
merchandise, it seems strange tliat in the ab- 
sence of any special stipulation the presump- 
tion should be for the ship instead of against it 
It is useless, as some of the modem writers 
seem to see, to say that the contract when ex- 
press shall be the law of the parties. BotncMie 
of them give any good reason why Panlus 
should have arrived at a conclusion which 
seems exceptional. Roccus says that th^e is a 
rule that ** a doubtfal contract must be con- 
strued against the shipper." Flanders, No. 524, 
note. But why should it be dbuAe/tU, if the 
law supplies the stipulation ? The first part of 
2. 10, purports to be from Labeo ; but it is quite 
possible what Labeo said may have had a con- 
text which would alter its meaning, or the pas- 
sage may have been deliberately altered to keep 
up an imaginary symmetry in the law, to be 
pulled right in practice by a contradiction. We 
have examples oi such legislative opemUons 
in our own days. Reason or not, it seems to be 
universally admitted law that when there is no 
stipulation on the point, freight is due for ani- 
miUs that perish without the £sult of the cap- 
tain, or as the Dig. puts it, it is sufficient if the 
master shall prove the putting on boanL 

But if we go back to the letter** as the basis 
of the contract, Uiey seem to ^upport the idea 
that this doctrine was dominant in the mind of 
the contracting parties. It was not even 
necessary that the captUn should prove the 
putting on board. He had to account for those 
he took on board, that is all ; but his freight was 
due for space not for animals. Again, there is 
a clause of non-warranty for loss of cattle both 
in the letter of offer and in the letter of accept- 
ance. To what did that refer if not to freight 7 
Under our law it could not be intr^ided to 
cover negligence (1676 C.C.) The mciet it could 
do in this respect would be to shift tne burthen 
of proof from the owner to the shi|>per. 

Taking this view I am to confirm with costs, 
and this is the judgment of the Court* 

Judgment confirmed. 

Kerr^ Carter ^ MeOibban for Appellant 

AbbaUj TaU Jf AdboUs for Respondents. 

*A similar judgment was delivered in the 
Head &: ifiirray, (3 L. N. 47.) 
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FEDERAL AND LOCAL JURISDICTION, 

A bill to incorporate the Canada Prorident 
ABsociation haying been referred to the Supreme 
Court to report thereon, Justices Strong, Henry, 
Tascherean and Owynne concur in the following 
report: — 

« We are of opinion that the Bill intituled : 
' An Acrt to incorporate The Canada Provident 
Auoeiaium,^ referred by the Honorable the Senate 
for the opinion of the Supreme Court, is not a 
measure which fialls within the class of subjects 
allotted to Prorincial Legislatures, under Sec- 
tion 92 of the British North America Act, 
1867." 

Chief Justice Bitchie and Mr. Justice Four- 
nier report as follows : — 

» We think the Bill intituled : 'An Act to in- 
corporate Tke Canada Prwident Auoeiation,* 
barings for its objects the carrying on of business 
and operating throughout the Dominion of Can. 
ada, is a measure which does not Ml within the 
class of subjects allotted to the Provincial Leg- 
islatures, under Section 92 of the British North 
America Act^ 1867. 

"Bat we are not, in the very short time al- 
lowed us for consideration, prepared to say that 
BO much of Section 1 as enables this Company 
to hold and deal in real estate beyond what 
may be required for their own use and accommo- 
dation, or so much of Section 2 as enacts that, 
* such fund or funds shall be exempt from execu- 
tion for the debt of any member of the Associa- 
tion, and shall not be liable to be seized, 
taken or appropriated by any legal or equitable 
process to pay any debt or liability of any mem- 
her of the Association,' are intra viret the Parlia- 
ment of Canada. 

« We think, before a positive opinion is ex- 
pressed on these clauses^ the matter should be 
argued before the Court" 



COUNSEL FEES. 

The judgment of the Exchequer Court in 
Douire v. Reg., was on the Uth instant con- 
firmed by the Supreme Court, the Chief Justice 



and Mr. Justice Gwynne dissenting. This was 
a case in which Mr. Doutre, Q. C, sued to re- 
cover fees for professional services as counsel 
before the Fisheries Commission. The Ex- 
chequer Court fixed the remuneration at $50 
per day for services, besides $20 per day for 
expenses, making $70 per day, for 240 days 
over which the engagement e;ctended. See 3 
Legal News, p. 297, 4 liOgal News, pp. 18, 34. 



APPEAL FROM SUPREME COURT. 

The Judicial Committee of the Privy Council 
have granted leave to appeal from the judgment 
of the Supreme Court in the case of Dupuy ^ 
DueondUf which has occasioned so much dis- 
cussion. Leave to appeal, is granted, of course, 
on special application, as in the case' of Cruhing 
f Dupuy (3 L. N., p. 171.) 



THE SUPREME COURT BILL. 

The bill which proposed to take judges from 
the lower Courts to sit as judges-io-aid at 
Ottawa, has been abandoned. The scheme^ 
apparently, did not meet the views of any sec- 
tion of the bar, and would, in fact, only increase 
the difficulties which it was designed to over- 
come. 



NOTES OF CASES. 



SUPERIOR COURT. 

MoNTRKAL, April 29, 1882. 

Brfore Johnson, J. 

Okddxs v. Doudist, and Bobbrts, T. S. 

Saieie ArrH-^Seiaure of Wagee. 

Where an employer has contracted with hie work' 
man to pay him hie wagee in cubtanee, a eeizure 
made at 2 p.m. on the day on which the wagee 
are payable under the agreement t> inoperative. 

PsR Curiam. The plaintiff contests the de- 
claration of the garnishee in this case — who de- 
clared that he owed the defendant (plaintiff's 
debtor) nothing. It appears that the defend- 
ant was his servant, and by their agreement, he 
was to work for his employer only on getting 
paid in advance. The payment became due the 
day of the seizure which took place (it is said) 
at 2 p. m., and the wages were paid at 4 
p. m., under a pre-existing agreement to pre- 
pay fortnightly. There is no evidence adduced, 
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and the naked queRtion of law comes np,w)) ether 
these wages conld be seised under the circum. 
stances. By article 558 wages not yet dne are 
not seizable. What is " due " ? The meaning 
of the word is cited from a law dictionary by 
the contesting party to be that it is dne if the 
day on which it is payable has arrived. But at 
what time of the day ? Could the defendant 
here have maintiiined on thai day an action for 
his wages ? Evidently not. The garnishee had 
the whole day to pay them. Then it was con- 
tended that the exigency of the writ went to 
oblige the garnishee to declare what he owed, 
and also what he might owe. The garnishee 
has declared that fully. He says he owes noth- 
ing. He can't get the services of his workman 
unless he pays him in advance. His agreement 
with his master was : if you pay me in advance, 
I will go on working for the next fortnight, 
but not otherwise. So that the master had no 
hold on him whatever, and if this seizure 
were maintained, would be obliged to pay, and 
could get no service. 

Art. 613 merely orders him not to dispossess 
himself until it is declared whether there is a 
valid seizure or not. He may or may not have 
done so. That is his affair ; but tliere is no 
legal seizure. 

Contestation dismissed. 

ffatton 4" Nicolls^ for plaintiff contesting. 
Trf.nholme ^ Taylor, for garnishee. 



SUPERIOR COURT. 

MoNTRKAL, May 9, 1882. 

Brfore ToRRANCi, J. 

Thr Corporation of thk Villagb op Hochblaoa, 

V. Hog AN et al. 

Municipal Taze9 — Prescription — Interruption. 

The demand was for assessments due on real 
estate for the year 1875, amounting to $780. 

The defendants pleaded prescription of three 
years under the Municipal Code, art. 950. 

The evidence showed that a triennial evalua- 
tion roll was made in 1875, in virtue of which 
the land of defendants, situate within the muni- 
cipality, was taxed to the amount of $780.15. 
On the 1st October, 1875, the taxes were payable 
and were not paid. There were new taxes for 
1876, and 1877, which were not paid, and in 
January, 1878. in order to avoid the prescription 
which would be acquired for the taxes of 1875, 



the land was seized and offered for sale under 
the provisions of the Municipal Code. The ar- 
rears of taxes then claimed from the defendants 
amounted to the sum of $5,205.51, and this was 
the amount of the seizure. The seizure and 
sale were stopped by a writ of prohibition taken 
out by the defendants and othera The petition 
for the prohibition complained of the roll (4 
evaluation for the year 1 876 as illegal. The fiirt 
judgment rendered in the Superior Court on the 
0th July, 1879, was against the petitioners. They 
appealed to the Court of Queen's Bench, and 
were successfiil there by Judgment of date 22Dd 
June, 1880, and this judgment was confirmed by 
the Supreme Court on the 10th June, 1881. By 
this judgment, the roll made in 1876, on which 
the assessments of 1876 and 1877 were ba<^. 
was declared null, inasmuch as a triennial roll 
had been made in 1875, and the seizure effected 
in order to collect these assessments was prohi- 
bited. 

Per Cdriam. The pretension of the plaintiffs 
is that the seizure of January, 1878, which com- 
prehended the taxes of 1875, interrupted the pre- 
scription for these taxes. On the other hand, Uie 
defendants do not say that the seizure was only 
for the taxes of 1876 and 1877. But it is plain 
that the prohibition only affected the roll of 1876' 
and not the roll of 1875, which was the basis of 
the assessment of 1875, now in question. There 
was nothing to prevent the seizure and sale for 
the taxes of 1876. There was nothing in the 
writ of prohibition to prevent the legal proceed- 
ings for the recovery of the taxes of 1875. The 
prescription, therefore, ran against these taxes, 
the prohibition notwithstanding. Prescriptioa 

maintained. 

Action dismissed. 

MotuteaUf Archambault ^ Monk for plaintiff. 
Churchy Chapteauy ffali j- Atwater for defeod* 
ants. 



SUPERIOR COURT. 

Montreal, March 11 and April 15, 1882. 

Tin Ontario Bank v. Mitohcll, es qualite. 

Evidence — Witneu^Sxecutor. 

Held (by Rainvilli, J.) that in an action agatwi 
executors of a will, one (f the aecutort who is 
a legatee under tueh will, and alto indtndaaUy 
sued, is a party to the suit, and cannot be cr- 
amined on behalf <^ the estate of which he is an 
executor in a separate drfence by it. 
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Held (by Jbttb, J., and Tobrancb, J.,) thai tueh 
executor having renounced oi such legaiee^ but 
being a drfendanl individually ^ and liable soli' 
dairement a* having endorted the note tued 

• 

upon, ie still incompetent a» a witness for the 
eUaUf although he has pleaded separately. 

The Bank instituted an action against Robert 
Mitchell and two others in their quality of 
executors of the last will and testament of the 
late Dame Eliza L. Ross, in her lifetime the 
wife separated as to property of the said Robert 
Mitchell; and also against Robert Mitchell 
personally, to recover the amount of a promis- 
sory note signed by the late Mrs. Mitchell, and 
endorsed by said Robert Mitchell. The defend- 
ants pleaded separately. 

The executors pleaded in effect (1) that Mrs. 
Mitchell made the uote to the knowledge of the 
Bank for the securing of her husband's debts, 
and to oblif^ate herself therefor, in yiolation of 
Art. 1301 C.C., and (2) that the note was given 
without consideration. 

Robert Mitchell pleaded in effect (I) that no 
consideration was ever given him or his wife 
for the note, and (2) that long before the insti- 
tution of the action he had satisfied all claims 
against him by the Bank, and that in fact the 
Bank was indebted to him. 

At enquete the defendant's counsel produced 
Mr. Robert Mitchell as a witness on behalf of 
the defendants es quatu^. 

Mr. Mitchell being examined on the voir dire, 
admitted that he was a usufructuary legatee 
under his wife's will, a copy of which was filed, 
and that he was a defendant individually as 
endorser of the note sued on. 

Tait^ Q.Cj for the Bank, objected to the exam- 
ination of the witness upon the grounds (1) 
that the witness was a party to the suit, and 
personally interested as such legatee and as 
huch endorser, and (2) that although Mrs. 
Mitchell was dead, yet the rule of law which 
would have rendered the witness incom- 
petent as a witness for his wife had she been 
living, also rendered him incompetent as a 
witness on behalf of her estate concerning 
matters which occurred before her death. He 
cited fair 4- CaseiU, 2 Q. B. R. 3, and cases 
there mentioned. 

TrenholmCf for defendants cs qualite^ contended 
that after death of wife a husband could be ex- 
amined respecting his wife's estate in such 



cases as the present, and that a person is a 
perfectly good witness for himself es qtudiUt 
and that Mitchell was not excluded on the 
ground of interest. 

The Honorable Judge Rainville, who pre- 
sided at Enquite sittings, maintained the objec- 
tion upon the ground that, as legatee under his 
wife's will, Mr. Mitchell was a party to the suit 
as a defendant on the issue between plaintiffs 
and the executors, and that he was incompetent 
as a witness for the estate. 

Mr. Mitchell thereupon renounced as legatee, 
and was brought up again as a witness. His 
examination was again objected to upon the 
ground that he must still be considered a party 
to the suit, being sued individually as endorser. 

The plaintiff's counsel contended that the 
effect of MitcheH's evidence might be to de- 
stroy plaintiff's action against the defendants es 
quaUUs, and he would have the benefit of the 
judgment dismissing plaintiff's action against 
them, as it would be chose jugie in his favor. 

The defendant's counsel argued that under 
our law a defendant could be a witness for his 
co-defendant if he pleaded separately, as in 
this case, and that Mr. Mitchell having now 
renounced as legatee, was a competent witness 
in the issue between plaintiffs and defendants 
es quahtis^ and that a judgment might be ren- 
dered dismissing the action against defendants 
es qualitfs^ but condemning the witness, as for 
instance if witness should establish that the 
note was given by his wife for his debt, he 
would still be liable as endorser, though the 
action against other defendants would fail. 

The Court (Jette, J.) took the objection 
under advisement, and subsequently, on the 1 1th 
March, 1882, maintained it. The honorable 
Judge referred in his remarks to the case of 
McJUod ^ The Eastern Townships Bank. (Q. B.) 
2 L. N. 239. 

The following arc the motives of the judg- 
ment : — 

t'Considerant en principe que toute personnc 
qui pourrait invoquer le jugemont rendu dans 
une cause comme chose jug6e en sa faveur, 
doit y 6tre consider^c comme partie ; 

<< Considerant en outre que dans Tesp^ce le 
tcmoin est nomiDalemeut partie dans la cause, 
et qu*une partie ne peut ^tre examinee que 
par sa partie adverse et non par son co-dcfen- 
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dear, loraque le iomoin est tena solidairement 
arec lui au paiement de la dette r6clam6e ; 

<< ConBid^rant enfin que par la contestation 
souleyde par les ddfenses il est 6tabli que le 
billet invoqu6 a dtb donn6 sans consideratioo, et 
que le jugement rendu sur telle contestation, 
aurait pour effet d'opSrer la liberation complete 
du temoin, et pourrait dtre par lul invoque 
comme chose jug^e en sa faveur ; 

<< Haintient 1 'objection de la domanderesse.'^ 

On the 13th March last, the defendants U- 
qualUii moved the Superior Court to revise this 
judgment. 

Trenholtne cited in support of motion : — David 
V. McDonaldj 11 L. C. R. 116; Borlhwiek f 
Bryant^ 5 R. L. 449 ; Cloae ▼. Dhorty 4 R. L. 141 ; 
3 & 4 Will. 4, c. 42. Best, p. 202, S. 145, pp. 
204 & 205 ; 6 & 7 Vict., chap. 85. Brodie v. 
jEina Life Jnt, Co.^ 20 L. C. J., 206-7 ; C. C, 
Arts. 234«, 2342 & 1231 ; C. S. L. C, ch. 82, sec. 
15. 23 Vict, ch. 57, sec. 49. 

Tait^ Q. C, cited C. C, Art. 2341. MeLeod ▼. 
E. T. Bank, 2 L.N., p. 239 ; 6 & 7 Vic. (Imperial), 
ch. 85. See Best on Evidence (6th edit.), pp. 
206, 240. 

On the 15th April, 1882, the Superior Court 
(Torrance, J.) rendered judgment dismissing 
the defendants' motion with costs. 

AbboUy Tait # AbbotU for plaintiff. 
Trenholtne j* Taylor for defendants. 



CIRCUIT COURT. 

SuBRBKo^KKj May 13, 1882. 

B^ore DoHBBTT, J. 

Lanolois et al. v. RocquE. 

Lease — SaiaU^Oagerie for damaget, 

Beldf that in an action rf ^ectmentj under the 
Leuors and Lesaeee Act, the landlord claiming 
damagu only for the non-delivery oj the leaeed 
premieee at the expiration of the lease, may Join 
with hie action a eaitie-gagerie and seize the 
meubles meublants of the lessee to secure the 
payment qf damages to be awarded; and that 
such damages result from the lease or from the 
relation qf lessor and lessee. 

Action bj landlordH for ejectment against the 
lessee, and for damages alleged to have been 
caused to them in consequence of the latter not 
having delivered the promises at the expiration 
of the lease. The lease expired, according to 
plaintiffs' pretensions, on the 30th of April. 



The action was instituted on the 4th of May by 
a writ of attachment under which the far- 
niture of the defendant was seised. The plain, 
tiffjsf did not claim any rent, but merely 
for non-delivery of the premises. The 1< 
a verbal one. 

The defendant met the action by an exception 
d la forme, in which he took the ground that»as 
there was no rent claimed by the pUuntifiiB, his 
property could not be seised merely for pro- 
spective damages. 

The plaintiffs demurred upon the ground 
that the exception fiUIed to discloae any gnmnd 
fiital to the action. 

Belanger, for defendant^ cited art. 1624 of the 
Civil Code, which gives the lessor the right of 
action in three different cases, the last beinc, 
<* 3. To recover damages for violation of the ob- 
(* ligations arising from the lease or &om the 
** relation of lessor and lessee." By the last par. 
of this article, the lessen* <* has also a right to 
^ join with any action for the purposes specified, 
** a demand for rent, with or without attachment.* 
He argued that, by art. 1619, << the lessor has, 
« for the payment (fhis rent and other obUgaHsms 
^ (fthe lease, a privileged right upon the move- 
<* able effects which are found upon the property 
^ leased," and that this privileged right only ex- 
tends to the payment of the rent and to the ful- 
filment of the obligations of the lease. The 
lease having expired, the* right of action does 
not arise from it^ but simply from the Csct that 
the lessee refuses to quit. This has nothing to 
do with the lease and is not one of the obliga- 
tions of the lease. The obligationB of the lessee 
are, under art. 1626, ** 1st. To use the thing 
leased as a prudent administrator, for the pur- 
poses only for which it is designed and accord- 
ing to the terms and intention of the lease -, 3- 
To pay the rent or hire of the thing leased." 
Here, the right of action is derived from par. 2, 
art. 1624, ^ To recover possession . . . where 
<' the lessee continues in possession, against the 
" will of the lessor, more than three days after 
" the expiration of the lease." The damages 
claimed do not result fh>mthe *« violation ot the 
<* obligations arising from the lease or from the 
« relation of lessor and lessee," which have 
ceased to exist, but merely from illegal deten* 
tion of the premises after the lease has expired. 

Panneton, for plaintiflb, relied on article 1619 
of the Code, giving the lessor a privileged right 



THE LEGAL NEWS. 



15Y 



npon his effects " for Ihe payment of his rent 
and other obligations of the lease." He also 
cited art. 1623, which says that, « In the exer- 
** cise of the privileged right the lessor may 
** seise the things which are subject to it, upon 
the premises, etc.'' He aigned that the delivery 
of the premises leased is one of the <* obligations 
arising from the lease, or from the relation of 
lessor and lessee.'' 

The Court admitted that the point was new 
and does not seem to have been raised before. 
The question Is not without some difficulty, as a 
good deal may be said on both sides. His Honor 
had first strongly leaned in &vor of defendant's 
pretensions, upon the ground that the BoUie^agt' 
He could not apply In a case of this kind. But, 
taking arts. 1619 and 1623 together, it would 
seem that the landlord, in the exercise of his 
privileged right, may seise his tenant's effects 
even for damages arising from his holding more 
than three days after the expiration of the lease. 
This is a violation of one of the obligations 
arising from the lease, or from the relation of 
leoor and lessee. 

Exception dismissed. 

HaU, WhiU # PmtmUm for plaintiffs. 
Belanger ^ Vanaue for defendant. 



THE EARLY JURIDICAL HISTORY OF 

PRANCE, 

[Continaed from p. 148] 
To the several Boyal Courts, when established, 
the people were invited to have recourse for re. 
drew, by every means which policy could de- 
riae. The Monarchs named judges of abilities 
and^egal acquirements — they added dignity to 
their character, and splendor to the adminis- 
tration of their office. To the Parliaments, 
which were the most respectable, and to the 
presidial Courts, which were established for 
their assistance, they granted the right of deci- 
ding, ultimately, in Appeal ; and to the Baillis, 
whose judgments thus became liable to rever- 
sion, an original Jurisdiction which, before, they 
did not poflsess.(l) They appointed a number 
of Counsellors or Members in each Parliament 
to assist the President,{2) and, in imitation of 
the 8eigneurial Courts and those of the Dukes 
and Counts, in wliich the suitors had been ac- 
customed to the trial by peers, they required 

a) Diet de Droit, verbo BailHs. 

(2) lUpert. ▼erbo " Parlement." vol. 44. p. 294. 



the Baillis to summon to their assistance, a cer- 
tain number of discreet persons (jprodet homines,) 
and to decide according to their counsel and 
advice.(l) The people also were permitted, in 
the dialect of the times, '< de veignir d la Cort 
du Roif par reeeartj par appel^ ou par defauU de 
Droit, ou par faux jugement, ou par reerSanee nie, 
ou par Qrief, ou par veer le droit de ta Con^(2) 
and, under the sanction of this authority, the 
Royal Judges took advantage of every detect in 
the rights of the Seigneurs, and of every error 
in their proceedings, they brought before them, 
in their respective JurisdictiouH, all causes 
which it was possible for them to remove, and 
held cognizance over all which it was possible 
for them to retain ; at the same time, they la- 
boured to render the practice of their Courts 
regular, and their judgments consistent, by 
which means they ultimately obtained the con- 
fidence of the people, and were generally res- 
pected. Suitors then began to abandon the 
Seigneurial Courts (in which the will of the 
feudal Lord was, but too frequently, the Law by 
which the case of his vassal was decided,) and 
took refuge in the more discerning and more 
equitable Tribunals of the Crown.(3) The 
King was again universally recognised to be 
the source of Justice, and the Seigneurs were 
deprived of every Jurisdiction to which they 
could not shew title, derived by grant from the 
Crown. (4) 

The ecclesiastics who, in the reign of Charle- 
magne, were altogether subject to the temporal 
power,(5) had, in common with the Seigneurs, 
taken advantage of the disorders which pre- 
vailed, and of the superstition of the age, not 
only to enlarge their own peculiar Jurisdictions, 
but to shake off, entirely, their subjection 
to all authority, except that of the Church. 
They had, in fact, so multiplied their 
pretexts for extending the jurisdiction of 
the Spiritual Courts, that it was, ultimately, 
in their power to withdraw almost every person 
and every cause, from the cognizance of the 
Civil Magistrate.(6) They claimed and exer- 

(1) Montesqaioa, Lib. 27. cap. 42, vol. 2, p. 320. 

(2) Etabliasemens de St. Louis, cap. 15, lib. 2. Or- 
donnances des Bois de Fiunoo, do I'lmprimerie Royals, 
Tom. 1, p. 107, Diet, do Jurisp. vol. 3. p. 21. 

(8) Bobortson's Charles V., vol. 1, p. 309. 

(4) Bacqaet's Droit de Jnstice, vol* 1, pp. 9, 10. 

(5) Loyseau des Soigneurios, chap. 15, sec. 29 to 39. 

(6) Robertson's Charies V. vol. 1, p. 112, Fleury's 
Instit. du Droit Gaaon, vol. 2, p. 8. nericourti part li 
p. 120. 
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cised as their exclusive privilege the right of 
deciding all civil causes, in which any of their 
hody was a party, or was in any manner inter- 
ested, and all criminal prosecutions, in #hich 
the defendant either was, or asserted himself to 
be, a clerk ; in causes where none but laymen 
wore concerned, they claimed and exercised a 
similar privilege for various extraordinary rea- 
sons — ^in matters of contract, because contracts 
were then usually enforced by the oath of the 
parties— in all testamentary cases, because the 
deceased having left his body to the Church for 
sepulture, the execution of his Will, by the 
Church, was a necessary consequence, inasmuch 
as it concerned the repose of his sou](l) — ^in all 
matrimonial cases, because marriage was a Sa- 
crament—and in all cases in which a ¥idow or 
an orphan was a party, because it was the duty 
of the Church to protect such characters. In 
other cases the same privilege was claimed for 
reasons which were not less extraordinary. If 
an individual resisted their authority he was 
excommunicated, and upon his submission a 
pecuniary fine was imposed for reconciliation 
with the Church, which the temporal Judge, in 
whose Jurisdiction he resided, was required to 
enforce by his authority, under pain of personal 
excommunication, and the interdiction of the 
whole District over which he presided, in case 
of disobedience.(2) 

The first attempt, by the Kiug'd Courts, to re- 
duce the exorbitant pretensions of the Clergy, 
was the appeal << de Deni de Jusliee"{3) which 
was similar to the appeal *' de Difaui de DroUy 
This was daily extended, by coustiuction, to a 
great variety of cases, and was followed by the 
'^ Jppel eomtrte i'o^zM," which, in the nature of a 
prohibition, suupeuded all proceedings, and was 
allowed, at any stage oi a cause (4), to all who 
complained that the Judge of the Spiritual 
Court had exceeded his authority by any pro- 
ceedings, contrary to the canons of the Church, 
recognized in France^ or to the law of the land in 
any respect (5). This remedy was in practice 
long before the year 1539, but in that year it 
was formally declared to be the law of France, 
by an ordinance of Francis the First, " j>owr la 

(1) Loyscau, dcs ScignourieR. 

(2) Fleury'a Inst it. da Droit Canon, vol. 2, pp. 9 A 10. 

(3) Diet, de Jurisprudonoo, vol. 1. p. 292- 

(4) L. C. Denizart's Proliminury Disoourse to Vol. 1, 
p. 73. 

(5) Fleury's Iiutit. du Droit Canon. Vol. 2, p. 12. 



rffarmation et abriwaiion dee prodU^ (1). By 
this ordinance the Ecclesiastical Jodgaa were 
also forbid to cite before them any of the 
King's lay subjects, in any matter whaterer, ex- 
cept those that were strictly spiritual, aod the 
King's lay subjects were forbid to inatitiito any 
suit of a temporal nature before any Court of 
eoclesiastical jurisdiction (2). 

Thus the Crown of France, by persevering in 
one great plan, with indefatigable exertion and 
continued prudence, suspending its attempt 
when the conduct of the cleigy or any formid- 
able conspiracy of the greater fleigneara re- 
qutred it, and resuming them when thej were 
feeble or remiss, became once more the Foqb- 
tain of Justice. That part of its original joris- 
diction, over causes and persons, which the 
clergy and the seigneurs had usurped, waa 
regained, and the entire proceedings of the 
Seigneurial and Ecclesiastical Judges, in all 
causes, civil and criminal, spiritual and tempo- 
ral, which were legally subject to their inquiry, 
were brought before the review and control of 
the Sovereign, through the medium of hij; 
Courts. 

Upon the re-establishment of the royid autho- 
rity, the local customs of France were so nume- 
rous and so various that there were not two 
seigneuries throughout the whole kingdom 
entirely governed by the same law (3). Some 
of the causes of this amazing diversity have 
been traced in the different usages of the Bar- 
barians, which were introduced by the original 
conquest of Gaul — in that peculiar principle of 
their jurisprudence, which permitted each indi- 
vidual to make choice of the law by which he 
thought proper to be governed, and the conse- 
quent existence, not only of the customs of 
each particular tribe, but of the Theodosian Code 
especially among the clergy — in the introduc- 
tion of the feudal system, and the distinctions 
which it created between feudal and allodial 
property — injudicial combats, which werenect^s- 
sarily introductive of new usages created by 
their several and various issues — in the usurpa- 
tions of the Seigneurs, the means which they 
severally adopted to support them, and the 
independent administration of justice within 



(1) Diot. de Jorisp.. Vol. 1, p. 5^; Traitd de I'Abcs. 
vol. 1. cap. 2, p- 11, £d. of 1778. 

(2) Ordonuanoos de Neron^ Vol. 1 p. 162, Loy»«aa 
des Soiffiiouriea, cap. 15, iioc> ^5, 76 and 77. 

(3) Montesquieu, Lib 2B, cap. i5- 
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the limits of their respective jurisdictions— in 
the ordinances enacted by the Sovereign for the 
government of the royal domaine; in the 
establishment of communes and their by-laws? 
— and in the compilation of the Canon law, and 
its general application to all questions decided 
by ecclesiastics. But to these causes must be 
added the discovery of the Justinian Code, 
which was brought from Italy into France 
about the middle of the twelfth century (1), 
and soon affected her jurisprudence in various 
(gradations. In some of the provinces it was 
entirely adopted and confirmed, and declared, 
by the royal authority, to l>e exclusively their 
common or municipal law. In others it was 
received as subsidiary to their own local cus- 
toms as a rule of decision in cases for which 
they had not provided; but in the greater 
number it mingled imperceptibly with their 
nsages, and had a powerful though less sensible 
influence. 

To the revival of the Roman law must also 
be attributed the decline of the trial by Peers 
and by the prodet homnes. The duties of l>oth 
were originally similar, and required neither 
capacity nor study. They decided upon the 
usage and custom of the people and place to 
which they belonged, and a knowledge of these 
was all which it was necessary for them to 
possess. But when the Institutes and Digest of 
Justinian were translated and publicly taught, 
the proceedings in the different tribunals 
were materially changed. Learning among 
the laity was totally unknown, but the 
clergy having some information, and being 
in possession of all the offices in the different 
Courts, eagerly adopted the practice of the 
Boman law. A new form of trial was thus 
introduced, which was no longer an exhibition 
of state, graceful to the Seigneur and Interest- 
ing to a warlike people, but a dry course of 
pleading which they neither understood nor 
cared to learn, and upon which the Judge was 
soon left to give judgment alone, for the Peers 
and tke '^prodet hominetf^ being no longer capa- 
ble of deciding, withdrew by degrees, and were 
succeeded by lawyers, who were appointed to 
assist the Judges with their advice, under the 
title of a$$ei9«tr§ (2). 



(1) Mootesqoieu* lib. 28. cap. 42 ; Robertson's 
Charles V. , vol. 1, p. 316. 

(2) Montesqaieu, Book 28, cap. 42, Vol. 2, p. 319 and 
320. 



The Royal Judges, upon their re-establish- 
ment, were greatly embarrassed by the different 
local customs to which, in the administration 
of justice, they were compelled to have recourse, 
and upon which, by the secession of the Peers and 
prodes homineit they found themselves obliged to 
decide in person. It was impossible for them 
to have a knowledge of the usages in each par- 
ticular Seigneurie, and, therefore, in all cases in 
which any question arose respecting the exist- 
ence of a custom, or of the practice which had 
obtained under a particular custom, there was 
an absolute necessity for a recourse to parole 
testimony, by which means all questions of law 
became mere questions of fact, in which he who 
held the affirmative was required to prove 
what he asserted, by the production of ten wit- 
nesses at least (1). 

In such an inquiry, which was called an 
enquite per turbesj so much depended upon the 
influence and industry of the suitors, and upon 
the experience and integrity of the witnesses, 
that it was at all times difficult to come to the 
truth, especially when evidence was adduced bv 
both parties ; in such cases equal proof was 
sometimes made of two customs, in direct oppo- 
sition to each other, in the same place, and 
upon the same fact (2). 

The reduction of the whole to writing was 
pointed out, in reference to the Roman law, as 
an effectual remedy for these evils, and was 
adopted. At first the usages of certain Baili- 
wicks were collected by individuals. Pierre 
Desfontaines (the earliest writer on the law of 
France) published his <' Comeil" which con- 
tains an account of the customs of the country 
of Vermandois and Beaumanoir, the « Cout- 
tumes de BeauoiHiUr during the reign of St. 
Louis, which began in the year 1226 (3). These 
works were followed by others of the same 
description (4), and by one of a public nature, 
^Lei BtabUsiemeiu de St. Lom$f" which contained 
a large collection of the law and customs 
which prevailed within the Royal Domaines, 
and was published by the authority of that 
monarch (6). 

The compilations of individuals could have 



(1) Fleury's Hist, da Droit Franeais,p. 85 ; Ferriere's 
0d. Oom., Vol. 1, p. 5, see. 2. art- 1. 

(2) Fleory's Hist, du Droit Franeais, p. 86- 

(3) Robertson's Charles V., vol. 1, p. 317. 

(4) Montesqaien, Lib. 28, ch. 45, vol. 2. p. 324- 

(5) Diet, de Jurisp., vol. 3. 
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no weight in the King's Courts, except what 
they derived from the truth and notoriety of 
the subjects upon which they wrote ; yet it can- 
not be doubted that they contributed greatly to 
those redactions of the customs which were 
afterwards made under the sanction of the Sove- 
reign. In 1302, Phillip IV. directed the most 
intelligent inhabitants of each bailiwick to be 
assembled for the purpose of informing his 
Courts of the customs which had been observed 
in their respective jurisdictions, and required 
his Judges to register and observe those which 
should be worthy of approbation, and to reject 
all which should be found unreasonable, and 
this command was carried into execution in 
several parts of the kingdom (1). 

ITo be continuedJ 



RECENT DECISIONS AT QUEBEC. 

Security for CotU — Oppotant — Jug6 ; — 1. Que 
I'opposant r^sidant hors de la province, qui de- 
mande la distraction de la chose saisie, doit le 
cautionnement judicatutn tolvi; 2. Que ceux 
4Bidant hors de la province de plusieurs oppo- 
sants & la saisie d*une chose leur appartenant 
en commun sont seuls tenus de fournir ce cau« 
tionnement ; 3. Qu'un d61ai de huit jours pour 
fournir le cautionnement est insuffisant pour 
I'opposant qui n'a qu'un court espace de temps 
pour produire son opposition ; 4. Que le d^fiiut 
de donner caution, par ceux des opposants qui y 
ont 6te condamn6s, ne permet pas le renvoi de 
I'opposition quant aux autres. — MilUr et al v. 
DieKbne^ (C. B.) 8 Q. L. B. 18. 

^ati.— The Court will refuse to bail a person 
charged with a serious crime, such as stealing a 
money letter from the Post Office, when the 
evidence in support of the charge is positive 
and direct. — Ex parte Httot, 8 Q. L. B. 28. 

Intervention — ContetUUion. — Nonobstant Parti- 
cle 158 du C.F.C., une partie pent contester une 
interventiou apr^ les huit jours qui suivent sa 
signification, s'ii ne lui a pas M fsat de demande 
de plaidoyer, et si aucun acte de forclusion n'a 
^t6 accord^ par le protonotaire. — Derome dit De* 
earreau v. RobitaUle et al., (Q.B.) 8 Q.L B. 60. 

Telegraph Company — Condition, — The condi- 
tion on the form of a telegraph company, declar- 
ing that the company is not liable for mistakes 

(1) Deniiut, Vol. 1, p. 575, 9th edit. 



in the transmission, and even for noa-delivoy 
of a message, if not repeated, is a reasonable one, 
and having been signed by the sender of the 
message, he is bound by the conditions thereio 
stipulated. Telegraph companies are not sub- 
ject to the same rules as common carriers^ and 
C.C. 1676 does not apply.— darme^ Oold Mnt- 
ing Co, v. Montreal Telegraph Co., C. C (Gann, 
J.) 8 Q.L.B. 94. 



GENERAL NOTES. 



The difiioaltiefl whiob obstruct the adminiitrationoC 
joBtice in Ireland are painfallv iUnstnted by the state- 
ment that daring the first quarter of the year tbflR 
were six murders in that conntry* and not a sinsle etfi- 
viction ; 1,417 outrages were committed, for whidi only 
SI persons were apprehended and only SI oonvietad. 

A singular feature of sentences of imprisonment in 
Austria is the introduction of a fast day once a mantk. 
Direotor Jauner, convicted of negligenee in comneetioD 
with the Bing Theatre fire, is to observe a fiut day 
once in each of the four months of imprisonmeiitt 
and two other persons* sentenced to four and eight 
months refspectively, are to be suhjeeted to the like 
treatment. 

The London Utw Timts^ in eommentii^ apmi the 
inflnonce of ihe English Bar, says: A eoDtempeniy 
notices tlie fact that the voice of the Bar has not beoa 
heard respecting the pending rules which threaCee;, 
among other things, practically to abolish triAl by jary 
in civil cases. It is remarked that the Bar has no 
organization to protect its interests. We should have 
thonght it was recognised by this time that the Bu 
has no interests worth protecting ; and if it had, no 
organisation could have any effect when a revolatica- 
ary Parliament is backed up by a unanimous judica- 
ture. 

On the 15th instant, in the House of Gommons, the 
bill to amend **The Seamen's Act, 1873,'* was rsad a 
third time. Hon. Mr. filake moved an amendment 
*' that the said bill be recommitted to a Oommittee of 
the Whole, with instructions that they have power to 
amend the same so as to provide for a trial by Joxy <tf 
any person liable to be sentenced under the said ImII 
to from two to five years' imprisonment in the Fmu- 
tentiary." This amendment was intended to meet, in 
part, the objections to the Act stated by Chief-Jnstice 
Dorioo and Mr. Justice Bamsay in their dissent in 
the case of Clarke d: Chawoeau UtnUt PP< 7 ., 85). The 
amendment was negatived, however, by 87 to 2^ 

Gibson, C. J., says, in Pennoek's Appeal, U Penn. 
State, 490 ( A. D. 1850) :— *' It is wonderful how slowly 
the most obvious truths are perceived and admittad 
The plain and simple morality of the goepd requited a 
revelation. Bven in my day at the bar, it was the 
constant practice of the Orphan's Courts to allow a 
charge, in administration aooounts, for the price of 
strong drink furnished avowedly to stamolate the 
bidders at the sale of the decedent's efteots". 
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LARCENY, 

An interesting question of crimlnAl law was 
discussed in the case of People v. Justieee^ etc., 
recently decided by the Supreme Court of New 
Tork. A saloon-keeper, who had supplied a 
customer with twenty-five cents worth of liquor, 
received from him a $20 gold piece, with direc- 
tions to go out and change it, and bring back to 
the customer the change due to him. The 
saloon-keeper went out, but gambled with the 
money, and lost it. The Court, following Eng- 
lish precedent, already approved by the N. Y. 
Court of Appeals, held that he could not be 
convicted of larceny. Judge Davis, in render- 
ing Judgment, remarked : << If the question pre- 
sented by this case were a new one, we should 
have no hesitation in holding that the convic- 
tion was justified by the evidence, for it is clear 
that there was no intention on the part of the 
complainant in handing the twenty-dollar gold 
piece to be chahged to part ^th his property 
in it, but that he simply parted with possession 
for the specific purpose of having it changed so 
as to enable him to pay to the appellant twenty- 
five cents out of the change ; and that the ap- 
pellant having it for a specific purpose and 
without property, his possession was in law the 
possession of the owner of the coin, and his 
subsequent act in gambling it away was such a 
conversion as ought, and in our opinion doesf 
constitute the crime of larceny. But the case 
is precisely parallel in all its features to that of 
Reg. V. Tkomoi, 9 C. & P. 741. In that case the 
prisoner took a sovereign to go out and get it 
changed, but never returned either with it or 
the change. Coleridge, J., held that the prose- 
cutor having permitted the sovereign to be ta- 
ken away for change could never have expected 
to receive back that specific coin ; he had there, 
fore divested himself at the time of the entire 
possession of the sovereign, consequently there 
was not a sufficient trespass to constitute laroe- 
ny." After remarking that the Judge evidently 
overlooked Ann Atknuon*t case, Cas. Cro. Law, 
247, the court continued : " But we are not at 
liberty to follow our own opinion of this case 
because the Court of Appeals have distinctly 



recognized the case of Reg. v. Thonuu as sound 
law. In Hildebrand v. People, 56 N. Y. 394 ; 8. 
C, 16 Am. Bep. 436, the facts were these: 
The prosecutor handed to the prisoner a fifty- 
dollar bill to take out ten cents in payment fOf 
a glass of soda. The prisoner put down a few 
coppers upon the counter, and when asked for 
the change he took the prosecutor by the neck 
and shoved him'out of doors and kept the mo- 
ney. The question was whether larceny could 
be predicated upon those fiicts. The Court of 
Appeals affirming the decision of this court 
held that the prisoner was rightfully convicted. 
The prisoner relied upon the case of Reg. v. 
Thomat^ and after reciting the fiicts in that case 
the court proceeded to distinguish it from the 
one then at bar by stating that in the Thonuu 
case <all control, power and possession was 
parted with, and the prisoner was intrusted with 
the money and was not expected to return it 
Here, as we have seen, the prosecutor retained 
the control, and legally the possession and pro- 
perty. The line of distinction is a narrow one, 
but it is substantial and sufficiently well defined.* 
* • * The distinction in the cases is so 
extremely < narrow ' that we should have felt 
entirely justified in disregarding it, but for the 
fiict that the Court of Appeals, in Hildebrand v. 
People, gave its sanction to the case of Reg. v. 
Thomae, and declared it to be sound law, there- 
by holding in effect that a conviction of larceny 
could not be sustained in a case like this." The 
Albany Law Journal says the New York case is 
supported by Reg, v. MeKale^ 1 1 Cox's C. C. 32, 
and refers also to State v. Andereon, 25 Minn. 66 ; 
S. C. 33 Am. Bep. 455, where A. offering a $5 
bill to pay forty cents ferriage, received and 
kept the $4.60 in change, but refused to deliver 
the five-dollar bill ; held, larceny. 

THE LATE LORD JUSTICE HOLKER. 

A fatality would seem to attend the office of 
Lord Justice of Appeal, the decease of Sir 
John Holker, reported by cable, adding 
another to the long list of those who have 
passed away from this tribunal within a few 
years, including Lord Justices Turner, Knight 
Bruce, Bolt, Oiffard, James, Thesiger, and Lush. 
Sir John Holker's appointment to the bench is 
quite recent, and was noticed at p. 51 of this 
volume. He was attorney general under the 
last Conservative Government^ and was gene- 
rally admitted to be a very able lawyer. 
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NOTES OF CASES. 

COURT OP QUEEN'S BENCH. 

MoNTRBAL, May 19, 1882. 

DoRiON, C J., Monk, Ramsat, Gross, k Baby, JJ. 

Thaybb et al., plffs. in error v. The Qubkn, ^eft 

in error. 

Writ <if error — On what quettioru tttnay be allowed 
— Gonepiraey to defraud. 

The plaintiffs in error had been convicted 
on an indictment for conspiracy to defraud. 

Ramsat, J. This case comes before us on a 
writ of error. It nowhere appears what errors 
are complained o£ It seems to have entirely 
escaped attention that since the 32 k 33 Vic, 
cap. 29, sec. 80, << no writ of error shall be al- 
lowed in any criminal case unless it be founded 
on some question of law which could not have 
been reserved, or which the Judge presiding at 
the trial refused to reserve for the consideration 
of the Court having jiu-isdiction in such cases." 
We have nothing to show that the learned 
Judge sitting on the Crown case refused to re- 
serve the alleged errors, and certainly they 
were subject to reservation. It is possible that 
we may have to make some rules to regularize 
proceedings in error, which are assuming an 
importance they formerly had not in our 
practice. 

The errors insisted on at the argument 
were : — 1st, That the fi&lse pretences are not set 
up. 2nd, that the overt acts only disclose a 
civil trespass, and consequently that they can- 
not support an indictment for conspiracy. The 
argument as to the first point is that on the in- 
dictment for obtaining money or goods by false 
pretences, the pretences must be set up, and that 
as the form of indictment for conspiracy sets up 
&lse pretences they should also be particularly 
get forth. The indictment for conspiracy differs 
essentially from that for obtaining by false pre- 
tences. The offence of conspiracy is complete 
by the combination and agreement, although 
no step be taken in execution of the conspira- 
tion. The indictment, therefore, is complete 
without stating any overt act. But it is urged 
that the overt acts being laid, they must dis- 
close an offence. It seems to me that this pro- 
position is untenable. The gist of the offence 
is the combination to defraud, and if that com- 
bination exists, it may be evidenced by acts each 



of which is innocent when taken by ttseH 
This is a question for the jury and cannot ctas^ 
up in error. I -am to quash the proceediogs is 
error. 

His Honor remarked in concIoBion, that Mr 
Justice Monk took no part in this judgment, a? 
he sat in the Court below. This was dedded 
in Re^, V. Dc/ugaU. 

DoRiON, C. J., observed that it was alao so dt^ 
cided in Drfcy ^ R^. Article 1158 of the Code 
of Procedure declares that any jndge who ait 
in the Court below at the rendering of tk 
judgment appealed from Is incompetent t/> ih 
in appeal or error upon the same. 

Conviction affirmed 

Carierf Q.C.^ for plaintiffs in error. 

Kerrt Q.C., for the Crown. 



SUPERIOR COURT. 

MoNTRBAL, April 29f 1881. 

Be/ore Johnson, J. 

Thb Bank of Montrral, Petr., Hopkiss, Bespdi 
and Simpson, Respdt. 

Oift by contract of marriage — Aeeeptamet. 

Pkr Curiam. This is a reference made hj 
the Bank under the 25th section of the Bask- 
ing Act of 1871, to ascertain from this ocurt 
which of the two respondents, who both claiiBi 
transmission of some stock, is entitled to get it 

Mr. Hopkins is executor of the will of tk 
late Margaret Rowand Mackay, and Mr. Simp- 
son is tutor to the property of the children bore 
of her marriage of the late Hon. James Kackar 
The marriage took place in 1859~afier the ex- 
ecution of a written contract between the p«i- 
ties — at what was then the Red River setti^ 
ment (now Manitoba), and by this contract tk 
wife's property was to remain her eepanir 
estate under her own personal control, ae if oo 
marriage existed, and to secure her money— 
(consisting of about £11,000 bequeathed to be- 
by her father and her sister), — to her children 
after her death, she created a trust of the prin- 
cipal, now repiesented by these shares, in s&rli 
manner that her surviving children should t'e 
entitled to it in equal shares, at her dealh, i^^ 
their own absolute property. There were three 
children born of the marriage. The ahait* 
now in question were acquired with her moner, 
and stood in her name until they were trafis> 
mitted to the name of Mr. Hopkins as the sqU 
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BorviTing executor of her will, whereby she be- 
queathed all her estate to her husband and her 
children, share and share alike. The only 
point is whether the children were vested with 
this property by the marriage contract^ so as to 
prevent the operation of the will, subsequently 
made, to their prejudice. I see the parties have 
expressly admitted that at the time of the mar- 
riage contract, the laws of England were in 
force in the B.R. Settlement ; but as they have 
not admitted what is the law of England, and as 
I cannot take judicial cognizance of it without 
proof^ I am thrown back on the rule that in the 
absence of such proof the Court must presume 
the laws of another country to be the same as its 
own. Articles 819 and 823 directly apply. Art. 
821 contains the exception, and applies to gifts 
imier vtvaa^ requiring acceptance in those cases 
only. The settlement upon the children by the 
contract of marriage vested the property in them, 
without any form of acceptance, and as long as 
the money is the same (which is admitted) it 
can make no difference whether Sir George 
Simpson bought the shares as her attorney or as 
her trustee. It is the same property, and it be- 
longs to the children, and ooidd not afterwards 
be given by will or otherwise to the husband ; 
and by Art. 1823 the donor was prevented from 
FBToking her gift. The order, therefore, is in 
fftTor of Simpson who, by the statute, has to pay 
the costs of the Bank's petition. 

JUUkie J* Ritchie for Petitioner. 
Bethtme 4" Beihune for Hopkins. 
RiUkie t BiUhis for Simpson. 



8UPEBI0R COURT. 

MoNTBiAL, April 15, 1882. 

Before JoHvsoN, J. 

Labih v. Kbbr. 
Coniraei — Sale — Tifne fw daiivery. 

Pkr CmuAM. This is an action for damages 
lor non-execntion of the following contract :— 
" Montreal, October 26, 1880. I agree to deliver 
50 tons first-class merchantable hay, at $13 per 
ton, to Mr. Charles Laxin, on his yard, delivered 
as required, till the Ist of May, 1881." The 
plaintiff declares upon this that the defendant 
was often required to deliver ; but he never got 
more than 23 and one-third tons, which he paid 
ior ; and that on the 23ni May he protested, and 
required deUvexy of the rest Then he says that at 



the stipulated time of delivery (1st May, 1881), 
hay was worth $16 a ton, so that he lost the 
chance of making $3 a ton, and he sues for that 
difference on the 26 tons not delivered, making, 
with the cost of his protest, $84, which of itself 
would not give jurisdiction to this court ; but 
he adds to his demand, besides damages for 
non-execution of the contract, a prayer that it 
may be set aside as to the balance : t. e., that 
he may have the benefit of it to the extent of 
giving him damages, and be relieved from the 
rest. 

The defendant pleads to the merits, and he 
says that he offered hay, as it was required, before 
the 1st May, and the plaintiff refused to receive 
it, or to pay for it, when it was offered. And he 
further pleads that the plaintiff has suffered no 
loss. 

Now what is the meaning of this contract ? 
I think it means that the defendant's obligation 
extended only to the 1st May. The rule is stated 
in Benjamin on Sales, p. 480, to be that the 
Court seeks only to discover what the parties 
really intended; and if time appear, on a fair 
consideration of the language and the circum- 
stances, to be of the essence of the contract, 
stipulations in regard to it will be held to be 
conditions precedent. It appears to me that the 
defendant here, undertaking to deliver when re- 
quired, within a certain time, and at a certain 
price, must be held to have contemplated being 
able to buy below that price, ( so as to make 
a profit,) up to that time, and no longer. 
Therefore the demand made by the plaintiff on 
the 23rd was made too late. Besides this, in order 
to prove his damages, the plaintiff was bound to 
show the increased price of hay at the time of 
the breach, which was the 1st of May; and 
he only shows the price on the 23rd. Though I 
have doubts of the jurisdiction, I dismiss the 
case on its merits — as both parties have gone to 
proof. 

Longpri ^ Cie. for plaintiff. 

Kerff Carter ^ MeOibhon for defendant. 



SUPERIOR COURT. 

MoMTRCAL, May 16, 1882. 
Before Maokat, J. 
Dwris dit Ybrboniau v. Thborit. 

Slander — PubUeation. 

PiB Curiam. The plaintiff sues for $600 
damages for slander. It appears that the defen- 
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dant frequently in the house of the Lalonde 
family, speaking of plalntiflf, called her a putain. 
This was in the intimacy of the family, and oc- 
curred, perhaps, in 1879— witnesses say in 1879 
and 1880. In August, 1880, defendant was pro- 
hibited visiting the Lalondes. In May, 1881, 
Azilda Lalonde, aged 21, informed plaintiflf of 
what had occurred, and in August, 1881, this 
action is instituted. It seems that the Lalondes 
kept secret the feet of defendant's having spoken 
of the plaintiff as he did. Mr. and Mrs. Lilodne 
swear to never having reported it. Azilda mis- 
chievously told plaintiff; before the institution 
of this suit nobody but the Lalondes and plain- 
tiff had heard anything about it. 

That the speeches and slander attributed to 
defendant wore performed there is proof by three 
witnesses. I find that plaintiff's action is not 
prescribed. 

The defendant denies the fact of the speak' 
ing, and says that but for plaintiffs suit' 
the public would never have heard of it, and he 
says that the plaintiff has suffered no damage, 
and he brings up many witnesses to prove plain- 
tiff's reputation and character perfectly good^ 
and so he pleaded. Had plaintiff right to sue, 
under the circumstances 7 I find that she had. A 
maiden marriageable girl of good character has 
light to complain of such slander ; the slander 
was most serious ; and I find that plaintiff was 
justifiable in suing in the Superior Court. I 
will not say that she ought to have sued only 
in a lower court, for under a hundred dollars. It 
is in vain for defendant to say that even if he 
did speak as the Lalondes say, there was no pub- 
plication and no damage ; I find that there was 
communication, to three personb ; had there been 
only to two, or to one, that would have sufficed. 
« If damage is to be presumed from a publica- 
tion to many, some damage may be presumed 
from a publication to a single individual, espec- 
ially as that individual may afterwards publish 
the slander indefinitely." (P. 44 Starkic, 3rd 
Edn.) No. 122, p. 96, 1 Grellet-Dumazeau : 
<< Cette communication (speaking of slander) en 
quelque lieu qu'elle soit feite, quelque soit le 
nombre des personnes qui la resolvent, engendre 
une responsabilit^ Idgale," &c. 

Finding that plaintiffis entitled to reparation, 
and that her action is not barred in any way, I 
condemn the defendant in fifty dollars damages, 
with interest from to-di^, and (*«st8 of the Supe- 



rior Court as in an action for $250, the 
amount being by me moderated in consideration 
of no special dam>ige8 proved, of defendant's plea 
admitUDg plaintiff's good character, and aUo erf 
the large costs of this Court, all of which defen- 
dant must pay. 

St. Pierre ^ Seallon for plaintiff. 

T. ^ cede Lorinuer for defendant 

TBE EARLY JURIDICAL BISTORT OF 

FRANCE, 

[Contioaed from p. IGO] 
Charles VII. conceived the idea of digest- 
ing the several custonu into one general code 
for all France, and to this end, by the I25tii ir- 
ticle of the ordinance of 1453 (2), usually called 
the ordinance of MoniiU U Ttmr^ he directed the 
several customs and usages of each JuiiedictioQ 
to be written, but nothing further was done, until 
the year 1495, when the custom of Ponthieu 
was reduced to writing under Charles VIII. 
His successor, Louis XI, is represented, by 
the Historian, Philip de Commines, and by Dn- 
moulin, to have been very desirous of having 
" one ctMtofn, one weighty and one meantre, thrvmgk' 
out hie Kingdom^ and that every. Lam ehould U 
fairly enregisLsred in the French language;' (3) yet 
it does not appear that any of the customs were 
compiled during his administration of the 
Government, but in the reigns of the sncceeding 
monarchs, particularly Louis XII, Francis L 
and Henry II, many were finished, and the 
whole, comprehending sixty collections of gen- 
eral customs in force in the several Provinces, 
and about three hundred loual customs, in 
force in the different Cities and Bailiwicks of 
the Kingdom, were completed under Charles 
the IX, after the expiration of the century from 
the commencement of the desig^. (4) 

In the execution of the edict of Charles VII, 
the States General of each Province, consisting of 
the deputies of the nobles, the ecclesiastics, and 
the representatives of the commons, were con- 
voked by the royal letters patent, issued for 
that purpose. By them, when assembled, an or- 
der whs directed to all the Judges and oUier 
Royal Law Officers of the Province, requiring 
them to transmit to the States General reports 



(2) Ordonnanoes de N^ron, Vol. 1, p. 4S. 

(3) Diet, de Jurispr. vol. 3, p. 47. Floury, p. 68. 

(4) Floury's Hiat. du Droit Fran^ais, p. 69. Repert- 
vorbo " Ooutomes," vol. 16. p. 390. 



THB LBGAL NEWS. 



165 



of all the customs and usages practised in their 
respective Jurisdictions, from time immemorial. 
These reports were referred to a special com- 
mittee of the States General, by whom they were 
reduced to abstract maxims, arranged in order, 
and so returned to the States General, by whom 
they were examined, confronted with the origiur 
al reports, discussed and accepted or rejected. (1) 
Those which were accepted, being confirmed by 
the King, enregistered and published in the 
Sovereign Court of the Jurisdiction to which 
they related,(2) became the Law of that Juris- 
diction, binding upon its inhabitants, but in no 
way affecting the rights or prerogatives of the 
Crown,(3) and subject, at all times, to any alter- 
ation which the King might think proper to 
make by a royal ordinance .(4) 

The redaction of the Custom of Paris was 
among the first In 1510 Louis the XII published 
a general edict, in which, after reciting that a 
fixed rule in the administration of Justice was 
absolutely necessary for the happiness of a state, 
and that no Government could exist without it ; 
aud declaring himself to be well acquainted with 
the great vexations^delays and expenses to which 
his subjects had been, and yet were obliged to 
sabmit, in consequence of the confusion, obscu- 
rity and uncertainty wUich pervaded the cus- 
toms of the different provinces and Bailiwicks 
of his Kingdom ; he commanded the whole to be 
collected in the manner directed by his prede- 
cessors, Charles the VII, (5) and by a royal 
commission of the same date, Thibault Baillet, 
President, Francois de Morvillier, Counsellor, 
and Roger Barme, Attorney-General, in the 
Parliament of Paris, were authorized to call to- 
gether the Counts, Barons, Chastelans, Seig- 
neurs, Prelates, Abbots, Chapters, King's Offi- 
cers, Advocates, and Attomies of the city, pre- 
vote and vicomt^ of Paris, with a certain num- 
ber of respectable citizens, and to lay before 



Q) Fleary, Hist* do Droit Franyais, p. 70. 

(2) Loyaesu des Seignenriei, oh- 3, sec. 11, Ferri^re, 
p«t- Com. vol. 1, p. 5. 

^^) Bacqaet, Droit de Justice, oh • 10, No. 8, Droit 
d'Aubaine, oh. 29, No. 2, Droits de Franos Fiefs, oh. 11, 
No. 5, Soin. seule, Brodeaa sar Paris. Tron^on sar 
Pftris, art 75. Galland, Traits de Frano alea, oh. 8. Fer- 
ri^re Gd. Com. vol- 1, p.9. sec. 10, D'A^uesseaa, vol. 7, 
p. 902 and 363, and vol. 8, p. 152 and 153, Case of Rex 
and the Duke and Duchess de Vanquinon, deoided 5th 
August, 1702. and reported in Ferri^re, D.D. verbo 
" Gontnmee,*' vol. 1, p. 424, edit, of 1771, and in the 
Diet, des Domaines, Vol. 2, p. 479. 

(4) BrodeausurLouet, letter D- ch. 25 ; Ferridre, D.D* 
vol. 1, p. 542, verbo " Droits Contumiers." 

(5)Intr. to Ferridre, Gd. Com. vol. 1, p. 51. 



them the Custom of Paris, as it had then been 
reduced to writing, in an assembly of the three 
estates, (which had been previously held for 
that purpose) for such alterations as this new 
assembly of officers and citizet s, upon discus- 
sion, should find requi8ite.(l) This was, accor- 
dingly, done, and some changes were made ; and 
His Majesty having declared, in the edict above 
mentioned, that he sanctioned and approved 
whatever his commissioners and the three es- 
tates of any Province should mutually, agree 
and certify to be the customs of that Province,(2) 
the whole, as it then stood, was enregistered and 
published in the Parliament and Chatelet of 
Paris, as the edict required, and thereupon, be- 
came the Law of the Prevotd and Vicomt^ of 
Paris.(3) In this state it remained until the 
year 1580, when, in an assembly of the three 
estates, in which the celebrated Christopher De 
Thou, first President of the Parliament of Paris, 
by vhrtue of Letters Patent^ issued for that pur- 
pose by Henry III. presided, it was reformed 
and amended, with all the formalities which 
were used at the original redaction ; but it re- 
ceived no improvement or alteration of any kind 
after that period, and the several articles, as 
they were then corrected, continue, to this day, 
to be the text of the Custom of Paris. 

Various attempts were made by succeeding 
Monarchs, particularly Francis the I, Heniy the 
IV and Louis the XIV, to renew the great de- 
sign of Charles the VII for the Government of 
France by one general and uniform code of 
Laws, but never with success. The customs 
were too deeply rooted in the pride and preju- 
dices ot the inhabitants of the districts in which 
they obtained, to be eradicated, and they pre- 
vailed, though the evils arising from such a dis- 
cordant mass of Laws were most sensibly felt 
and frequently deplored ;— «* Our numerous cus- 
toms," says an animated writer on the Law of 
France, << Obscure and susceptible of any inter- 
pretation, form a vast and eternal Labyrinth, in 
which the peace, the happiness, the lives and 
fortunes of our citizens, the very character and 
honor of Jurisprudence, are lost forever.(4) 



Q) Intr. to Ferri^re, Gd. Com. vol. l,p. 38. 

(2) Ibid- Gd. Com. vol. 1, p, 52. 

(3) Vide Bdiot of 1510, in Introduction to.Fern^re, 
Grand Comm. vol. 1, p 52. and the oonolusion of the 
proo^verbal of the Redaotion of the Custom of Fans, 
ibid. p. 50. 

(4) Prost. de Boyer. Dictr. de Jurisp. vol. S, p. 37. 
Vide also the Preamble to the Ordinance of 1781. 



166 



THE LB6AL NEWS. 



The supreme leglslatlTe authority was, origin- 
ally, vested in the assemblies of the Champ de 
MaT8|(l) and, by them, it was exercised until 
the year 921, when the last of the capitulars 
was enacted, under Charles the nmpU.(2) 

During the disorders which followed, the So- 
vereign and the great Vassals were influenced 
by motives, «hich, thoqgh extremely different, 
produced the same effect in the conduct of both, 
and equally prevented all acts of general Legis- 
lation. The weakness of the crown compelled 
the King careftilly to abstain from every at- 
tempt to render a Law general throughout the 
Kingdom ; such a step would have alarmed the 
Seigneurs — have been considered as an en- 
croachment upon the independence of i heir Juris- 
dictions, and have led to consequences which 
might have proved fatal to the little remains of 
power which he yet retained. On the other 
hand, the Seigneurs as carefully avoided the 
enacting of general Laws, because the execu- 
tion of them must have vested in the King, 
and must have enlarged that paramount power 
which was the object of all their fears. The 
general assemblies, or States General of the 
nation, thus lost or voluntarily relinquished 
their legislative authority, which, abandoned 
by them, was assumed by the Crown.(3) 

The first of the royal ordinances which can be 
taken for an act of Legislation, extending to the 
whole kingdom, was published in the year 1190, 
by Philip Augustus, and is entitled Bait touchy 
ani la mouoanee det Mt entre div§ri H^Uen. (4) 
Previous to this period they contained regula- 
tions, whose authority did not extend beyond 
the limits of the royal domain, so that no ad- 
dition whatever was made to the statute law of 
France during the long period of 269 years, 
which elapsed between the date of the last cap- 
itular, in the year 921, and the publication of 
this edict. (6) 

The first acts of general legislation were pub- 
lished by the Kings of France with great reserve 
and precaution. They assembled a Council, 
composed of the great officers of the Crown and 
of certain of the Bishops and Seigneurs, which 
is generally supposed to have been no other 



(1) Robertson's Charles V. vol. 1, p. 166. 

(2) Robertson's ibid, vol. 1, p. 967. 

(3) Robertson's Charles V. vol. 1, p. 167 and 168. 

(4) Conf(6renoe de Guenois Chronologiquo, p. 2. 
(6) Robertson's Charles V. vol 1^ p. 368 and 167. 



than the King's Council of that day, the Court 
of the Palace, which was afterwards made 
sedentary and called the Parliament of Paris.(l) 
With them they deliberated — ^with their advice 
and consent they legislated — and by them the 
ordinances were signed, as well as by the Sov- 
ereign himHelf.(2) But, in a later period, and 
by succeeding monarchs, these were considered 
as unnecessary formalities, and rejected. They 
then enacted laws in their own names, and 
alone — the style of persuasion, which was used 
in the earlier edicts, was changed for the im- 
perative declaration of an absolute Legialator, 
'oou/ofis, ewnmandona et ordcnnona^ car Ul eH 
nntre plaiair" and for the deliberative voice of 
the council, was substituted the practice of 
verifying and enregistering the royal ordinances 
in the Parliaments or Sovereign Courts of those 
jurisdictions to which the King thought proper 
to extend them ; a practice which was continued 
without deviation until it became a fundament 
tal maxim in French jurisprudence, recognised 
equally by the Prince and by the People, that 
no Law could be published in any other man- 
ner, and that no ordinance could have any effect, 
or bind the inhabitants of any particular juris- 
diction, before it was verified and enregistered 
by the King's order, in the Sovereign tribunal 
of that Jurisdiction. (3) Under the sanction of 
this maxim the Parliaments of France, at 
various times, refused to verify and enregister 
particular ordinances which they conceived to 
be oppress! V 8 to the subject, or subversive of 
the constitution, with a spirit and constancy 
which reflected the highest honor on their 
members, but bore no proportion to the power 
which they opposed. In some instances of 
their opposition, the King voluntarily aban- 
doned the obnoxious Law ; in others, the Par- 
liament, on their part, thought it most prudent 
to submit, and obeyed the royal commands, 
contenting themselves with an entry, purport- 
ing that the enregistry was made by compul- 



(1) Maximes de Droit Pablio Franfais.yoLI, p* 186. 

(2) Miraomont des Jurisdiotions del'eneloe de Pahus. 
p. 61, Coqaille, Instil, dtt Dr. Fran^aiB, cap. 1. Maxi- 
mes da Droit Pab. Fran ^is» vol. 4, p. 184. 

(3) Rochoflavin des Parlemons de France, lib. 13, 
cap. 17, No. 3, p. 702. Papon, troisdime note^tit. de la 
clause " oar ainsi nous plait," p* 334 and 336. Pasqoier, 
Recherches de la France, lib. cap. 4. Loyseau des 
Seigneuries, cap. 3, No. 11. Des offices^ lib. 4, cap. 5, 
No. 67. Coauille Inst, au Droit Fraofais. cap. 1. Mer- 
ioourt. Lois Bcclesiastiques, p. 106, cap. lo, seo. 10. Hax- 
imes du Dr. Pab. Frangais, voL 4, p. 57. 
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■ion ^ €z iierativo et expreuo mandaio RegU.^* (1) 
Bat, wheneYOT instances have occurred in which 
the Parliaments have inflexibly refused to en- 
register an ordinance which the king had de- 
termined to cany into ezecutionj the plenitude 
of the royal power has afforded a remedy for their 
refusal. Upon such occasions, the king re- 
paired, in person, to the Parliament and held a 
^^liide jtuiUceJ* He took possession of that seat, 
which he was supposed at all times to occupy, 
and commanded the ordinance to he read, veri- 
fied and registered in his presence, for, being 
the Sovereign and personally present, the Par- 
liament was held then to have no authority, 
according to the principle, advenienU principe, 
eeuat MagiUratui^ a principle which the con- 
stitntion of France seems to have recognized, 
and which most effectually defeated every effort 
of her parliaments to limit and control the 
Crown in the exercise of a supreme legislative 
authority. (2) 

** Ordonnance ^ is a generic term, comprehend- 
ing, in its most extensive application, every rule 
of conduct prescribed by the Sovereign to his 
subjects tn person^ as the Royal Edicts, Declanu 
tions, and Arrets du Hoi en son Conseil, or by 
bis authority, as the by-laws of corporations and 
the Arrets of his superior or Sovereign Courts.(3) 

In a narrower sense, it signifies all laws^ 
which emanate from the King directly, and 
those only;(4) but^ in its most limited import, it 
is confined to such general laws as are enacted 
by the Sovereign in person, and are rather codes 
of regulations respecting one or more branches 
of Jurisprudence, than provisions for particular 
objectSi and this is its proper 8ignification.(5) 

In this sense the ordinance of John the I. of 
March 1356 ;(6) one of Charles the VII of July 
1438, usually called the pragmatic sanction ; (7) 
another of Charles VII of October 1446 ;(8) an- 
other of the same monarch, of April 1453, usu- 
ally called the ordinance of Moniil les 7otir«,(9) 

Q) Mazimes da Droit Public Fran^ais, vol. 4, p. 240 
et8e<i. 

(2) Rocheflavin, p. 92B & 629. Pasguier's Recherohes, 
vol. 2, p. 576, 577, and vol. 1, p. 61, Report. ** Lit de 
JuBtioe," vol. 35, p. 629. 

(3) Bomier's Preface, p- 2, Couchot, prat. Univ. vol. 
1, p. 4. 

(4) Coocbot, prat Univ. voL 1, p. 4. 

(5)Bomier'8 Preface, p. 3, Herioourt, Lois Eccl^ 
siastiques, cap* 16, sec. 5, p. 106. 

(6)N<$roD,vol. l,p. 2. 

(7) OaenoiB Chronoloffio, p. 7. 

(8) N^ron, vol. 1, p. 17. 

(9) N6ron, vol. 1, p. 24. 



the ordinance of Louis the XII, of March 1498 ; 
(1) that of Francis the I of October 1635, com- 
monly called the ordinance of Yz sur Title ](2) 
another of the same monarch of June 1536, usu- 
ally called the edict of Cremieux ;(3) another 
cf the same monarch, of the month of August 
1539, commonly called the ordinance of Vitlars 
Cotterets ;(4) one of Charles the IX, of January 
1560, commonly called the ordinance of Or- 
leans ; (5) another of the same Monarch of Jan- 
uary 1563, commonly called the ordinance of 
Rousillon ;(6) another of the same Monarch, of 
February 1566, commonly called the ordinance 
of Moulins ; (7) one of Henry the III. of May 
1579, commonly called the ordinance of Blois ; 
(8) the celebrated edict of April 1598, com- 
monly called the edict of NantesX9) and that 
of Louis the XIII of January 1629, better known 
by the names of Code Michaud and Code Maril- 
lac,(10) are the principal ordinances enacted 
before the erection of the Sovereign Council of 
Quebec.(ll) 

The ordinance of January 1629, which is one 
of the most extensive, and best digested, was 
enregistered in a ^ Lit de Justiee^" held in the 
Parliament of Paris, on the 15th January, 1629. 
It was compiled by Michel de Marillac, then 
keeper of the seals, by order of Cardinal de Ri- 
chelieu, and was, at first, received with great 
approbation, which it well merits. But on the 
death Of the Marechal de Marillac, who was 
brought to the scaffold by the Cardinal, the seals 
were taken from his brother, Michel, who was 
imprisoned, and died of a broken heart in the 
Castle of Chateaudrin in 1632. 

The disgrace of Michel de Marillac affected 
the credit of the Ordinance of which he was 
known to be the author. It fell into general 
disrepute, and, certainly, for a period, was not 
cited in the Parliament of Paris. There were, 
however, even during that period, some Juris- 



(1) N^ron, vol. 1, p. 56. 

(2) N^roD, vol. 1, p. 93. 
(3)N4roii,vol.l, p. 162. 
(4)N6ron,vol. l.p. 158. 

(5) N6roxi, vol. 1, p. 368. 

(6) N^ron, vol. 1, p. 424. 

(7) N^ron, vol. 1, p. 444. 

(8) N^ron, vol. 1, p. 506. 

(9) N^ron, vol. 2, p. 921. 

aO) N^ron, vol. 1, p. 782. Rupert, verfoo, Code Mi- 
obaad. 

(11) Vide Diet, de Jarisp. vol. 3, p. 39, Rupert verbo 
** Ordonnance," vol. 43, p. 470- Denisart, verbo " Or 
donnances." 
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diotioiui which continued to receive it, and in 
which it was quoted and admitted to be Law, 
particularly the Parliament of Dijon, and by 
some writers it is asserted, that it was finally 
receired as such in all.(l) But by others this 
is denied, and the Ordinance is by them said 
to have become obsolete. Non tnihi licet tanUu 
eamponere liUi. 

Much of the Ecclesiastical Law of France 
as it stood at the erection of the Sorereign 
Council of Quebec, is contained in the Ordi- 
nances which have been enumerated. They 
relate, in general, to the Government of the 
Church as well as of the Htate, and to the Juris- 
prudence and practice of Courts, Ecclesiastical 
as well as Civil. There are, however, others 
which wholly concern the Church, some enacted 
upon the representations of the Htates Oeneral*- 
some upon the representations of the Clergy — 
and some upon the mere motion of the Sover. 
eign.(2) But the principal Ordinance, on this 
head, is that of Charles the Seventh, of July 
1438,(3) called the Pragmatic Sanction. 

During the schism of Avignon, when from 
the year 1378 to the year 1417,(4) the Christian 
world saw with astonishment and disgust, two 
co-existent Popes, each claiming an equal right 
to the Papal Throne, and supporting their re- 
spective pretensions by the full exercise of the 
papal power,the Galilean Church rejected all for- 
eign authority, and governed herself principally, 
by those parts of the Canon Law which had 
been observed previous to the publication of the 
new Decretals. In the great Assembly of the 
Church which was afterwards held at Constance, 
in the year 1414(6), the superiority of the 
CBcumenick Councils over the Pope was ac- 
knowledged and formally declared, and in con- 
sequence of this declaration and of an agree- 
ment which took place between the Council 
held at Basle in the year 1437, and the Sov- 
ereign and States General of France convened 
at Bourges, in the same year, the Pragmatic 

Q) Journal d. And. vol. 4, p. 486, Diet, de Jorisp-vol. 
8, p. 44, Dtoiiart.verfoo " ParoatU/' No. 25. L. C D^ni- 
iiirt. vol. 4, p. 586, ea«e of the Prtnoefls of Cariffnant, 
an. 1748, L. C D^nisart, vol. 9, p. 761. Rupert. 8 vo. vol. 
11. p. 431 to 434. Bncyc. Method, de Jurisp., vol. 2, p. 
692. L.C. D^niiart, vol. 1, p. 184, Seo. 4, No. 3. 

(2) Herioonrt, Lois Eccles. Introd. p. 12 Sc 13. 

(3) Guenois' Ghronologie, p. 7. 

(4) MUlot'a History of France, part 2. p. 153 and 217. 

(5) Diet Canon, verbo " Oonstanoe." 



Sanction was enacted.(l) But as this Edict 
materially affected the Papal jurisdiction it 
necessarily created many differences between 
the Courts of France and Rome, which, becom- 
ing subjects of negotiation, were terminated in 
the year 1516, (2) by the Concordat, a treaty 
concluded between Francis the First and 
Pope Leo theTenth, at Boulogne, and enregis- 
tered in the Parliament ot Paris, but enr^stered 
in opposition to the opinion of that respectable 
body, and in their own expression « du trHex- 
pria eommandemefU du Roi, rHtMplu»ieurtj9U,'(3) 
The encroachments of the See of Rome have, 
in fact, ever been opposed by France,(4) and 
the liberties of the Galilean Church, in opposi- 
tion to the exorbitant pretensions of the Holy 
Pontifi^ have, at all times, been asserted, and at 
all times, supported by the King, the Clergy and 
the Peop]e.(5) These liberties which compre- 
bend not only the privileges and immimities 
conceded by the Concordat, but all the Andent 
Canons adopted by the Galilean Church for its 
own government, with all its ancient usages, 
are recognised in the celebrated declaration of 
the Church ot France, made on the I9tfa of 
March, 1682, by the Archbishops, Bishops, acd 
Deputies of the Clergy assembled at Parts, by 
the King's order, are confirmed by the Boyal 
Edict of the same month, and are founded upon 
two maxims of very great extent^ via : That the 
papal and all other ecclesiastical power, is 
purely spiritual, and does not extend, directly 
or indirectly, to anything temporal,(6) andthat^ 
in spiritual concerns, the authority of the Pope 
being inferior to that of the Councils, he is re- 
strained by the Canons, and cannot by any new 
constitution, infringe them, or set aside any 
usage or custom of the Church of any State, re- 
cognised by the Municipal Law of that State to 
be valid.(7) 

[To be oontinnedj 



(1) Flenry's List- an Droit Canon, Cm>< If vol. l,p- 3)- 

(2) Flenry's Instit. an Droit Oanon, voL 1 p. 22. 

(3) Horiooart, Lois Eoolesiastiqnes, Introd- p. 9. 
10 and 11. 

(4) Fleury's Instit. an Droit Oanon, vol. 2. p. 230. 

(5) Vide the Declaration of the Clernr of Fraoee of 
1682, and the Royal Edict thereon in Neron, toL 2, ^ 
172. 

(6) Pothier. 4to vol. 6. p. 306. 

(7) Hericourt, Lois Ecclte- intro, p. 13, voL 1, p. 112. 
Rupert, verbo '* Libert^ de TErlise Gallioao«.'M)tft- 
de Droit, verbo "Liberty de I'Eglise Gallieano.'' 
Laoombe, Recueil de Jurisp. Canon, verbo ** LtbertAi 
de rSglise (}allicane." Fleury's Inst, an Droit Ouioa, 
vol. 2, p. 200 and seq. Prenves des liberty de rBgli«e 
Gallioane, by Pithon. 
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PRIVILEOE OF THE ACCUSED, 

Id the case of BlaekweU v. State, a case tried 
before the Georgia Supreme Court in December 
last, and reported in 3 Crim. Law Mag. 393, 
the priyileRe of the accused not to give evidence 
against hivself was expressly extended to the 
point of not requiring him to do anything that 
may serve as evidence against himself. Black- 
well was on trial for murder ; the tracks and 
signs indicated that the assassin had but one leg- 
A witness, testifying as to the impressions 
made on the ground, was asked by the Court : 
^' flow much of his leg has the prisoner had cut 
off? " Answer — " I don't know, Sir. I just know 
be is one-legged — ^I can't see." Here, by order 
of the Court, the prisoner stood up, and showed 
his leg, and then the witness answered : << His 
leg is cut off below the knee." The Supreme 
Court held this to be error, observing : " Let it be 
borne in mind that a most material and impor- 
tant part of the testimony against the prisoner 
was the character of the track and signs made 
the night of the murder by the one who, in the 
dark, approached the house where deceased 
was, and fired the fatal shot that caused her 
death. The track and signs indicated that the 
assassin bad but one leg, but the character of 
the other print upon the ground depended 
materially upon the character of the amputation 
of the other limb, and it, no doubt^ was to 
establish the correspondence between the am- 
putated limb and the signs on the ground as 
testified to by the witness, that influenced the 
Court to order the prisoner to make profert of 
his limb to the witness testifying, and neces- 
sarily to the Jury." This seems to be going 
rather fiir, for it may be asked whether the jury 
in the discharge of their duty have not a right 
to see the prisoner, without their view being 
obstructed by intervening desks, chairs, or other 
articles, and whether the place of amputation 
of the prisoner's leg is not a &ct which they 
may be allowed to observe as well as the color 
of his hair, or the fiurt that he has lost an 
arm, kc. 



LOCAL JURISDICTION. 

In the case of Richelieu ^ Ontario NatngaHon 
Co, k Durrrfordy the Court of Queen's Bench 
sitting in appeal (Monk k Bamsay, JJ., not 
sitting) has unanimously affirmed the right of 
the local legislatures to exact license fees on 
the sale of liquors on board of steamers navi- 
gating the St. Lawrence. The pretension of 
the company was that being a federal corpora- 
tion, and their steamers plying between places 
in different provinces, the local legislature had 
not the right to compel the payment of license 
fees. The decision follows Parsons k The Queen 
Ins. Co.f (ante, p. 25) and other cases. 



NEW PUBLICATIONS. 

Noted French Trials— Impostors and Ad- 
VENTURERS, by Horaco W. Fuller. Boston, Soule 
k Bugbee, Publishers. 

In this little work some of the Causes dUbres 
of France are presented in English dress, and 
in the style of easy narrative. The book is 
evidently intended for a wider circle than the 
profession, but it will also be of interest to law- 
yers, especially those who prHctice in the Crim- 
inal courts. The cases included in the pre- 
sent volume are << The False Martin Guerre ; 
The Woman without a Name ; Collet ; The False 
Dauphins ; The Beggar of Vernon ; The False 
Caille ; Cartouche ; and Mandrin." 

The narratives have all the attraction of the 
most sensational class of literature, but are 
based upon the official records. The work is 
issued in a popular form and will no doubt have 
a wide circulation. 



THE EARLY JURIDICAL HISTORY OF 

FRANCE. 

[ConolusioD, from p. 16B.] 
The Ecclesiastical Law of France, there, 
lore, at the period above mentioned, al- 
though it recognised the Papal Canon Law, 
comprehended the parts only of that system 
which had been received by the Qallican Church, 
under the sanction of the Sovereign, expressed 
in letters patent, or implied from immemorial 
usage. No Papal constitution, decree, decretal, 
epistle, rescript or bull, no canon or decree of 
any Council of the Church oecumenical, national 
or provincial, had, at that time, or afterwards, in 
France the effect of Law, until published by 
the Clergy in their respective Dioceses; and 
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sach publication (eyen of a constitntion relating 
to an article of faith) could not be made with- 
out the Bojul authority and permi88ion.(l) 
Even the decrees of the CounciU of Trent (ad- 
mitted to haye been legally convened) were 
not recognized to be Law, their publication not 
having been authorized by the Sovereign ; and 
to give effect to many of its dispositions, which 
it was thought proper to adopt, they were en- 
acted in the Royal Ordinances.(2) 

The Boyal Ordinances, with the law of nature 
and of nations, and the Ecclesiastical Code, so 
fiir as it was sanctioned by the Sovereign, may 
be considered as the common or universal Law 
of France ; but the remaining part of the muni- 
cipal Laws of her several Provinces or Districts 
were very dissimilar. In the Pays de Droit 
Ecrit, which were those Provinces in which 
the Roman Code, by the especial &vour of 
the Sovereign, had been permitted to remain, 
and was declared to be in force, that system 
obtained to the exclusion of the Customs; 
(3) while in the others, and particularly in 
the Vicomt^ of Paris, the Customs obtained, to 
the exclusion of the Roman Law, which, in 
these Provinces, or Pays de Droit Coutumier, 
was of no force, and was considered only as a 
system of written reason. It was long, indeed, 
a disputed question in the Jurisdictions of the 
Yicomte of Paris, whether recourse was not to 
be had to the Roman, as to a positive Law, for 
decisions in unforeseen cases for which no 
remedy was provided by the Custom ; but it was 
ultimately settled that such recourse ought not 
to be had, and that the judges were not bound 
to decide by it. (4) 

I feel that I have already trespassed upon your 
time, yet before I conclude, as the subject upon 
which I have the honor to address you appears 
to allow it, I cannot but solicit your attention 
to the actual state of the study of the Law in 
Canada. 



(1) Hericoart, Lois Eecles. vul. 1, p. 105, col. 2 and 
vol. 1, p- 98, and col. 1 and 2, p. 100, col. 1, and p. 105, 
col. 1 and 2. Diet. Canon, verbo "Canon." et Droit 
Canon. Lacoinbe, Rec deJurisp. Canon, introd. p. 1 
and 2. 

(2) Hericoart, Lois Eccles. vol. 1, p. 99, col. 1 and 2. 

(3) Ferri^re, D. D. verbo " Pays de Droit Bcrit." 

(4) Ferridre, D D. verbo "Pays de Droit Ecrit." 
Duinoulin.des Ficfn, introd. No. 106 and 109. D'Agues- 
seau, vol. 1, p. 156, L. U. D^nisart, vol. 5, p. 674. 
Ferrier Gd. Com. vol. 1, p. 18 and 19, No. 1,2,3,4, 
vol. 1, p. 6. Discoars Pr^liminaire. Le Prestro Cent. 
3, cap. 85, p. 675, which cites an ordinance of Philippe 
le Bel, declaring France not to bo governed by tno 
Civil Law. 



The experience of many ages and of manj 
countries seems to have shown, that the ele- 
ments of science are best inculcated by public 
lectures— rightly conducted they awaken iht 
attention of the student^ abridge his latwnr, en- 
able him to save time, guide his inqnirieSf re> 
lieve the tediousness of private research aad 
impress the principles of his pursuit man 
effectually upon his memory.(l) 

The Student of Law in Canada has no assist, 
ance of this description ; he toUs alone in an ex. 
tensive field of abstruse science which he findt 
greatly neglected, and therefore too hastily 
deems to be despised, and, discouraged from the 
commencement of his labours, he is left to his 
own exertions, and is compelled to clear snd 
prepare the path of his own instruction, almoft 
without aid of any kind. 

Would not an effort to relieve him In this ar- 
duous and solitary task, as one among the fint 
fruits of this Society, be highly worthy of ite 
views and character ? And is it too much to 
say, that a Public Institution which would en- 
able those who intend to pursue the profesnoD 
of the Law to lay the foundation of their studies 
in a solid scientifical method, and afford them 
more ample knowledge of the peculiar system 
of jurisprudence by which we are governed 
would be productive of great and planting bene- 
fit, not merely to the student, but to the pnbliv 
at large? 

It is not, however, my intention, npon the 
present occasion, to press this subject any iiir- 
ther. The sjrstem to which I have just alluded 
is one of real merit, it is built npon the sonndest 
foundations of natural and universal Justice, 
approved by experience, and is most admired hf 
those who know it best. Its claims to notice 
are therefore so apparent, that I sliall indulge 
myself in the hope, that the influence of this 
Society will soon be exerted for the establish- 
ment of some Institution of a public description, 
in which the Law may be taught as a. acmci— 
a science which, though hitherto neglected, i» of 
the first importance to mankind, and ** with all 
<Ut8 defects^ redundancies and errors, is tb« 
*< united reason of ages, the pride of the humin 
« intellect."(2) 



(1) Vide Sir James Mackintosh's Discourse on the 
Stady of the Iaw of Nature and of Nations, p. 2. 

(2) Burke's Works. 4to, vol. 3, p. 134. 
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90TES OF CASES. 

SUPERIOR COURT. 
Montreal, December 31, 1881. 
B^wt Johnson, J. 

Belakgeb y. Gauthibb, Bourque, k Moisan ; k 
La Socifrri de Conbtbdction d*Hochelaga, 
and Schiller, m» en eaute. 

Action to annul sale — C. C. 1484 — Interest of per- 
son suing for resiliation — Transfer of shares 
after liquidation of Building Society, 

Per Curiam. This is a case in which a large 
ram of money is involved, as well as yery ex- 
tensiye interests, and perhaps some important 
principles. It is the case of a plaintiff assert- 
ing his right to set aside a deed of sale of the 
assets of a building society then in liquidation, 
on the allied grounds that two of the liquida- 
tors, Gauthier and Bourque, acquired the pro- 
perty for themselves, acting through Mr. Moisan, 
who only lent his name for the purpose, each of 
the three being interested for one-third. The 
asMto of this society were adjudged to Mr. 
Moisan for $21,000, and they are alleged to have 
been worth $50,000 ; and it is also said that the 
defendants conspired to run down and depreci- 
ate the assets so as to prevent a higher tender 
being made ; and the conclusions taken are that 
the deed of sale of the 21st of September, 1880, 
be set aside as fraudulent and illegal, with costs 
against Oauthier, Bourque and Moisan jointly 
and sererally, and against the society itself and 
Mr. Schiller, who are made parties to the case, 
if they should contest. 

The allegations of the plaintiff which require 
notice are : — Ist, that the Building Society of 
the County of Hochelaga went into liquidation 
in February, 1880 (26th February), and Messrs. 
Gaathier, Bourque and Schiller were named 
liquidators ; 2nd, that these gentlemen accepted 
the charge, and being properly authorized by 
the shareholders so to do, advertised for tenders 
at so much in the dollar;' 3rd, that Moisan 
made a tender in his own name ot 88} cents in 
the dollar, which was accepted by the share-, 
holders by their resolution of the 7th Septem- 
ber •, 4th, that by deed of the 2 Ist of September 
the liquidators sold to Moisan all the assets at 
88| cents ; 5th, that at all these dates the plain- 
tiff was proprietor of several shares duly entered 
in the Society's books in the name of Jos. Lim- 



oges in trust, and Limoges on the 6th of August 
made a declaration that he only held them for 
the plaintiff, whose property they were ; 6th, 
that the deed of the 2 Ist September by Gauthier, 
Bourque and Schiller, as liquidators, to Moisan 
is simulated, fraudulent and null; 7th, that 
Moisan was a mere prSte-nom for the real pur- 
chasers, Gauthier and Bourque, who were asso- 
ciated with him each for a third ; 8th, that 
Gauthier and Bourque, being liquidators, could 
not by law, either by themselves or through 
others, acquire these assets ; 9th, that the assets 
were sold for 88 J cents in the dollar, making 
$21,000, while they were worth $50,000, which 
the purchasers have realized by them ; 10th, 
that the defendants and Moisan fraudulently 
conspired to prevent tenders, by depreciating 
the value of the property and obstructing free 
examination of the books, kc ; 1 1th, to the great 
damage of the plaintiff, who saw his shares 
depreciated more than one-half by the defend- 
ant's fault, and who has an interest in setting 
aside the deed of sale. 

The three defendants, Moisan, Gauthier and 
Bourque, have pleaded — 1st. That the plaintiff 
was not proprietor of shares as alleged, and no 
shares were standing in the books in the name of 
Limoges in trust. 2nd. That Limoges (in April, 
1880) acquired two shares from Allard and two 
from Rouk, which were all the shares he ever 
had, and were in his own (Limoges') name. 3rd. 
These four shares were acquired by Limog<*s 
after the liquidation, (which was in Feb., 1880.) 
4th. That tenders were asked for, and three were 
put in ; (1) by the Montreal Loan and Mortgage 
Company ; (2) by the Soci6t6 de Construction 
Jacques Carder ; (3) by Moisan, whose tender 
was accepted by the shareholders on the 7th of 
September. 5th. All fraud and concert are de- 
nied, and it is averred that the liquidators fur- 
nished all the information in their power ; that 
fall value was got for the assets ; Moisan has 
paid the $21,000 in full, and it has been dis- 
tributed to the shareholders. 6th^ That after 
paying over proceeds to all the shareholders, a 
general meeting was held on the 14th of Febru- 
ary, 1881, and the liquidators rendered an ac- 
count, which was accepted, and the plaintiff had 
notice, and took part in all the meetings. 

By a second plea the defendants contend that 
the sale was not by the liquidators but by the 
society or shareholders, and the plainti£^ if he 
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has a case, should ask to set aside the contiact 
between the shareholders and Moisan (7th Sep- 
temberi) and not the deed between the liquida- 
tors and Moisan (21st September). 

Then, by a third plea it is contended that 
there is no right of action without offering baciL 
the $21,000 paid. 

. The case was Tery ably and carefully pre. 
sented on both sides. There are only three or 
four questions, but they are all clean cut, and 
though not easy of solution under all the com- 
plication of fiicts to which the law is to bo ap- 
plied, they are all nice points, arising more or 
less under the law, which finds expression in 
the Code, article 1484. The article is this: 
*< The following persons cannot become buyers, 
either by themselves, or by parties interposed, 
that is to say : 1st. Tutors or curators, of the 
property of those over whom they are appointed, 
except in sales by judicial authority. 2nd. 
Agents, of the property which they are charged 
with the sale of. 3rd. Administrators or trus- 
tees, of the property in their charge, whether of 
public bodies or private persons. 4th. Public 
officers, of national property, the sale of which 
is made through their ministry." The lurticle 
further declares that the incapacity cannot be 
set up by the buyer, and exists only in &vor 
of the owner and others having an interest in 
the thing sold. 

The interest alleged by Belanger is that at 
all the dates mentioned in the declaration he 
was proprietor of lour shares standing in the 
society's books in the name of Jos. Limoges in 
trust, and that Limoges in August declared he 
only held these shares for Belanger, the plaintiff, 
whose property they were. The evidence shows 
that Limoges never had more than four shares. 
He got two from AUard on the 10th April, and 
two from Rouk on the 21st April — in both in- 
stances, therefore, after the affairs of the society 
were in liquidation. They all stood in his own 
name and not, as he asserts, in trust for another. 
Two of these shares he subsequently transferred 
to Alexis Brunet Then, on the 6th August, 
1881, nearly six months after the complete 
dissolution of this society and the surrender of 
the charter, Limoges made a declaration that 
he held these shares for Belanger. There is 
nothing about it in the transfer book ; it was 
probably closed, for at that time there were no 
longer any shares to transfer; they had been 



refunded, as fiir as the price of the assets went, 
by the payment of a final dividend, and there 
was no longer any capital divided or held in 
shares, nor any company in which tn hold them. 
The account of the liquidators had been render- 
ed and accepted, and Belanger himself wai per 
fectly aware of it. The operation of sec. 2<> of 
the 42 k 43 Vic. c. 32, as completely pnttinf ui 
end to the existence of this society under the«e 
circumstances is, I think, quite conclusive. Then, 
if Limoges had had any interest it must bsve 
been a most infinitesimal one, for he had alreadj 
got 96 cents, and if by any possibility he codd 
have got four cents more by any nuinageineiil, 
however skilful, that would only have come to 
$4 on his two shares of $50 each. 

But taking Limoges* pecuniary interest a« an 
appreciable one, and sufficient for such a case u 
this where the judgment asked for would sub- 
vert the whole work of liquidation, derange 
considerable and settled interests, and give great 
trouble and annoyance to a number of respec- 
table people who have received their moDev; 
and are apparently quite satisfied ; — supposing, 
I say, Limoges ever to have had an interest to 
the possible extent of $4, where is the intereft 
of Belanger, the present plaintiff ? No transfer 
in the books ; no legal transfer in my opinion, 
in any other way ; and even if there was a trans- 
fer, or even a form of transfer, or an attempt at 
one by this declaration without notice to any 
one — still there was nothing transferable left ; 
no surviving shares after the death of the com- 
pany *, everything gone and accounted for ; all 
the assets turned into cash which had been 
paid over, and liquidators finally discharged. 
But there must be something more than mere 
interest, mere pecuniary interest : there must 
be a clear right of action ; there must be tbe 
injury, the evenius damni ; not only a pecuniarr 
stake, if I may so speak, but a substantial iujnxj 
done by the act which the Court is asked t4) 
stigmatise as fraudulent, or prohibited, bekvt 
any one can come here and say ; these liquidar 
tors have done so and so : it was fraudulent, it 
was prohibited. They may have done all the 
fraudulent and prohibited things in the world, 
without l>eing accountable here to any but thoM 
who have suffered by them. Now I will not go 
into the fiicts at any length as regards the 
alleged keeping off other bidders and all that- 
I will only say that the very decided effect on 
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my mind of the evidence is to show that all was 
&ir and above board, and done with the perfect 
knowledge of the plaintiff himself. There is 
not a shadow of reason for imagining that any 
higher tender than Moisan^s would have been 
made. The others were lower, not because of 
any deceit on the part of the liquidators that I 
can perceive. They were lower because nobody 
coald see his way to giving auything more than 
Moisan gave ; and the reason he gavt; so much 
was undoubtedly because the liquidators had 
heavy interests to protect — beiug owners of 
five-sixths of the stock. But if he had not tend- 
ered, and if his tender had not been accepted, it 
is obvious that the shareholders and creditors 
must have got less, however the unsuccessful 
bidders may be disappointed at not making the 
profit they expected by getting the assets at a 
lower figure. 

On no apparent ground, then, has the plain- 
tiflf here any interest, or any right to bring this 
action. He never owned a single share, and he 
never could have suffered the slightest injury 
to his interests, if he had. The question of 
the proper and precise effect of the prohibitions 
of the law as regards persons not charged to 
sell, bat buying, under the circumstances that 
these liquidators did, is no doubt a very interest- 
ing question. Whether it reaches those who 
have no control over the terms of sale, and who 
Ac-ted as the officers merely of the proprietary, 
who themselves settled the terms of sale, all 
that, I say, is very important, no doubt; but it 
will be time enough to discuss it when some 
one shalf present himself having an interest 
and a right to bring these questions before the 
Court. 

Action dismissed. 
Lonffpri j* Dugas for plaintiff. 
Pagnuelo ^ St. Jean for defendants. 



COURT OF REVIEW. 

Montreal, May 31, 1882. 

Mack AY, jETxfe, Buchanai«, J J. 

MojiTAGUE V. The Gazette Printing Co. 

Libel — Jury trial — New trial for misdirection. 

Mack AY, J. The plaintiff sues for $5,000 
damages, tor an alleged libel, printed in the 
OazeiU on the 26th July, 1881. The article is 
set out in the declaration. It is headed " The 
Kintret Swindling Case,'' and stated that an 



arrest had been, the day before, of a man sur- 
mised to be an accomplice of Rinfret in his 
nefarious schemes, the name of the accused 
being John Montague (meaning the plaintiff.) 
Montague, the article said, <' was arrested at the 
suit of Mr. John Watkins, &c. He is charged 
with having given bogus orders, and obtained 
from Mr. Watkins a commission thereon, to 
which, of course, he was not entitled. The 
accused, it appears, has been engaged in several 
occupations, amongst them being that of can- 
vasser for the Sovereign Life Assurance Com- 
pany, from which position he was suspended on 
Wednesday last on account of suspicions enter- 
tained by the officials. He was also, it is said, 
formerly employed by Messrs. Rothschild k 
Brothers, of New York. After a short service 
he was discharged on account of alleged irre- 
gularities much similar to that of which he is 
now charged. The extent of his operations 
with Watkins as yet known are small, but it is 
probable that further developments may in- 
crease them to a considerable extent. After 
being locked up for some time, bail was offered 
and accepted in his behalf." 

The declaration alleged that plaintiff was 
discharged by the magistrate on the day fixed 
for the preliminary examination, the charge 
being unfounded. That the Rinfret swindling 
case was the case of a man who had been 
arrested on charges of forgery and of extensive 
swindling transactions, and looked upon as a 
forger and swindler, of all which he pleaded 
guilty, but with which plaintiff was not con- 
nected, nor did he know Rinfret, and defend- 
ant's article was headed so as to lead people to 
believe that plaintiff was an accomplice and 
confederate of Rinfret. 

The defendants plead, first, the general issue, 
and a special plea alleging that the publication 
was made without malice and solely in the 
public interest *, that the defendants obtained 
the matter referred to from the public court re- 
cords and from other sources deemed trust- 
worthy ; that on being threatened by plaintiff 
with this suit the defendants immediately pub- 
lished an apology, begging him to consider the 
offending article as never having been written ; 
that, notwithstanding the apology, the plaintiff 
on the next day instituted the present suit. 
The defendants did think that, perhaps, they 
had caused plaintiff an injury which they were 
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uudoiiB to repair, « but defendants say that the 
allegations of the article are tnxe/ and they go 
into special allegations of the truth of each 
charge, and charge that the plaintiff had been 
guilty of obtaining money by false pretences in 
New Tork from Rothschild & Co, and plaintiff 
had been engaged in criminal practices obtain- 
ing money under fiftlse pretences; that the 
public is interested that such dishonest prac- 
tices should be disclosed in order that the pub- 
lic and employers should be protected against 
plaintiff ; that plaintiff has suffered no damage. 

There is a special answer by the plaintiff, by 
which plaintiff alleged that the matter set out 
in the article complained of did not appear in 
any public Court record ; that the only accnsa- 
tion ever made against plaintiff was by Watkins, 
wherein he accused plaintiff of haying em- 
beiiled $1.20, which complaint Watkins de- 
clined to prosecute, and withdrew, and the 
complaint did not contain any other of the 
matters referred to in the article complained 
of; and the oomplaint never was but an ex parte 
statement : that the apology referred to was 
really no apology, couched as it was, and 
plaintiff could not receive it as an apology; 
besides the defendants by their plea retract it, 
but renew in a more aggravated form all the 
fiilse and malicious statements of the article 
complained of; that all the accusations in the 
said plea contained are false, and constitute no 
defence, but are an aggravation of the injury 
done to plaintiff; that moreover the charges 
are vague, and do not formulate any specific 
instances of wrong-doing on plaintiff's part, 
which would give him an opportunity of re- 
fating the same, and defendants' publication 
was not in the public interest, but unjustifi- 
able, kc. 

The parties consented to a trial by jury and 
a general verdict, and upon the trial the jury 
unanimously found for the defendants. 

Now, we have motions, one by plaintiff for a 
new trial ; the other by defendant for judgment 
on verdict. The motion for a new trial is 
founded upon the fiict of illegal evidence 
having been admitted, legal evidence having 
been excluded, misdirection of judge upon 
points of law. This is stated in three different 
ways in the motion, and at great length. And 
because the charge as a whole constitutes a 
misdirection by the judge upon points of law ; 



because the plaintiff was taken by surprise hj 
evidence led by defendants to establish partku- 
lar charges against plaintiff not set forth in the 
pleas. 

As regards misdirection by the judge at a 
jury trial, our code makes it cause for a new 
trial, and, by a particular article, ord^s thst 
this quesUoa of misdirection shall not be judged 
but upon the notes of the judge filed of record, 
and when the party objecting has caused his 
objections to be entered therein. This is equi- 
valent to bill of exceptions that used to be, 
and the judge is to certify as to what and how 
he charged. 

The objections made by plaintiff and noted 
by the Judge as having been made against his 
charge in this case are two. Upon the first, 
and the Judge's ruling complained of by it, we 
are unanimously of opinion that there has been 
no misdirection, and we need not dwell upon 
this part of the case. 

Upon the second, the learned judge reports 

that he said : <* The law of this country is not 

different from that of England in a great many 

respects. As regards the public rights and 

liberties of the subjects of the English Crown, 

they would always be hf id by me to be the 

same, in respect of the right to discuss public 

events, here as in other parts of the Empire. If 

the jury had sufficient proof that the defendant 

published the statement complained of about 

this man, all the particulars of which were 

public, and known and elicited in a Police 

Court, and that they did so fiurly, and with the 

sole desire to inform the public of the truth, 

without any injurious intent, then they ought 

to find for the defendant." 

Were all the particulars set forth in the 
article complained of public T Had they been 
elicited in a Police Court ? If we could answer 
in the affirmative we would be against the de- 
fendants' second objection ; but we are forced, 
considering the article's caption, « The Binfiet 
Swindle," and its long comments, or narrative, 
about plaintiff's former employments and en. 
gagements, to answer in the negative to the 
questions proposed. 

Under these circumstances we find that there 
has been misdirection, and therefore we grant 
the plaintiff's motion to set aside the verdict 
and for a new trial, and the motion of defendant 
for judgment upon the verdict is rejected. 

New trial granted. 

Doherty ^ Doherty for plaintiff. 

MaenuuUr^ Hutehinton ^ Knapp for defendants. 
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COUBT OF REVIEW. 

Montreal, May 31, 1882. 

Jomrsoir, Tobranci & Bainvillb, JJ. 

[From S. C , Beauharnoiii. 
BODROON Y. PiCARD et al. 

Procedure — C. C. P. US— Furnishing eorreei copy 
qf writ to drfendant, 

JoHNBOK, J. There are several defendants in 
this case, and among them two who appeared 
and pleaded exceptions d la Jorme grounded on 
the allegation that true copies of the writ of 
summona had not heen served upon them as 
required by law. The writ was signed in due 
course hy Mr. Baudry,the Prothonotary, and the 
copies served upon these two excipient defend- 
ants were certified by the plaintiff's attorney ; 
but he certified that the writ had been signed 
not by the Prothonotaiy, but by Mr. Brossoit, 
the plaintiff's attorney, that is to say, the copies 
served said on the face of them " signed, T. 
Brossoit, plaintiff 's attorney,*' instead of « sign- 
ed, J. U. Baudry, Prothonotary;" and then 
came the signature of the plaintiff's attorney, 
saying that was a true copy, whereas, and of 
course, it was not true that the original writ had 
been signed by the plaintiff's attorney, for it 
had, as a matter of course, been signed by the 
prothonotaiy ; and Her Majesty's writ could 
not have issued from her Court signed by any- 
one else. So the extent to which these two de- 
fendants could possibly be misled or misinform- 
ed did not reach to the body or to the exigency 
of the writ itself, but only to the fact as to who 
was the person who had signed the original 
writ Whether such an evident and insignifi- 
cant mistake as this could, under any circum- 
stances, be Buocessfnlly set up by exception to 
the form, the Court will not now discuss. 
However this may be, the plaintiff came for- 
ward and in one case made two motions: 
Ist. to be allowed to serve a correct copy, 
and secondly, to correct and amend the 
error in the copy served. In the second 
case he moved only to correct the copy in 
which the error as to the name had been made. 
The judgment of the Court in the cases of both 
these defendants maintained the exceptions, and 
denied the plaintiff's motions ; and the plaintiff 
inscribes as well against the judgments which 
had the effect of dismissing her action, as 
against the interlocutory judgments on the 



motions. ^The judgment which maintained 
the exceptions and dismissed the action, was 
of course a final judgment, and brings before 
us the incident of the motions to amend and to 
serve correct copies. 

We are unanimously of opinion to reverse 
these final judgments, and also the interlocu- 
tories, and to giant the motions of the plaintiff. 
We consider Art. 118 of the Code of Procedure 
decisive of the whole matter : << If the copy of 
the writ or declaration is incorrect, or different 
from the original, the plaintiff may, upon leave 
of the Court, and on payment of costs, furnish 
the defendant with a correct copy." This is 
precisely what the plaintiff did here, and his 
motions ought, in our opinion, to have been 
allowed. There is a case mentioned in the 
3rd vol. Rev. de Leg., Montrmgny v. Tappin, de- 
cided in the K. B., A.D. 1820, in which it was 
held that if the defendant appears, the non- 
service of the oopy of the declaration will only 
authorise the defendant to move for a copy, 
and the right to plead should date ^m the 
service of such copy. I can find no full report 
of that case ; but it is cited in the note to Art. 
118 in Mr. Foran's Code de Procedure, and also 
in Stephens' digest ; and the reason of that 
decision would seem to apply here. We were 
appealed to by the learned counsel for these 
two defendants to preserve intact a strict and 
unreasoning adherence to forms which he 
assured us prevailed in his district. We are 
not aware that the practice in that district Is in 
this respect different from any other of the dis- 
tricts included for purposes of review in the 
District of Jfontreal. We take this case as if 
it had occurred in Montreal, and we apply 

to it the principles laid down by Pigeau, 
Proc. Civ. du Chatelet, vol. 1, p. 161. We 
have to consider the abuses known to have 
arisen from delays tiius obtained, and which 
may in some izistances even cause the ac- 
quisition of prescription. We adopt Pigeau's 
language, and we say that it is the <* impossHn- 
liU de r^pondre qui est le seul motif 9^ ^ ^^^ 
donnanees supposent d eelui qui argumente d'une 
nuUit^." ^e find also under the Louisiana 
Code^ that in amendments which are merely 
formal, the defendant is not allowed further 
time to answer. 

Judgment reversed, and plaintiff's motions 
granted; costs in both Courts against defen- 
dants. 

T, Brossoit for the plaintiff. 

L, A. Seers for the defendant 
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TRADE MARKS, 

Mr. Desnojers, in the Police Court, Montreal^ 
June Ist, deliyered the following judgment 
in the case of S. Davis vs. R. Heyneman, for 
alleged infringement of trade mark : 

Thb Qukbn v. Robert Hiyniman. — The infor- 
mation alleges that the informant, Samuel Da- 
vis, of Montreal, cigar manufacturer, on the 20th 
August, 1877, did cause to be registered in the 
trade mark registry office in Ottawa a certain 
trade mark which he was then using, and long 
before that had been using, consisting of the 
words " I like," and that such registration had 
been made under the provisions of the Trade 
Mark and Design Act of 1868. That, on or 
about the 31 st Deceml>er last, 1881, the defen- 
dant fraudulently, against the will of the infor- 
mant, did mark certain cigars and cigar boxes 
with an essential part of the said trade mark, to 
wit, with the words <• U like," with intent to 
deceive, and to induce persons to believe that 
the cigars and cigar boxes so marked " U like *' 
were manufactured by the said informant, and 
did offer for sale and effectually did sell certain 
quantities of cigars so marked <* U like." 

The defendant alleges that the statute of 1868 

concerning trade marks has been repealed by 

the statute of 1879, chap. 22, which enacts in 

section 4 that, '^From and after the 1st of July, 

1879, no person shall be entitled to institute 

any proceeding to prevent the infringement of 

any trade mark until and unless such trade 
mark is registered in pursuance of this Act." 
The prosecutor not having registered in pursu- 
ance of the Act of 1879, the defendant claims 
that he is debarred from taking the present pro- 
ceeding. But section 38 of the Act of 1879, 
which repeals formally the statute of 1868, has 
a provision to the effect that all registrations 
made under such Act shall be and remain good 
and valid, and all liabilities, penalties and for- 
feitures incurred or to be incurred under the 
same, may be sued for as if the said Act had 
not been repealed. It is contended by the de- 
fendant that said proviso in section 38 does not 
limit nor restrain the broad dispositions of sec- 
tion four recited, but is simply applicable to 
liabilities, penalties or forfeitures incurred or 
to be incurred between the date when the act 
was passed (16th May, 1879) and the said date 
Ist July, 1879. And in support of this preten- 
sion the defendant quotes a judgment of Mr. 
Justice Johnson rendered on the 28th February 
last in a case of Mone v. Martin.* Although 
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there is some analogy between the present case 
and the one just referred to, I do not find that 
the ruling of Mr. Justice Johnson can apply to 
the present case. I am of opinion that the sta- 
tute of 1868 is still operative quoad the com- 
plainant's trade mark, and if I had any doubt 
as to the question of law, I hold that it would 
be my duty, as examining magistrate, to refer 
the case to a higher court to be adjudicated 
upon. The evidence before me bears out the 
facts alleged by complainant But, says the 
defendant, there is not a word to show an in- 
tent on his part to deceive or defraud ; and 
quite a number of authorities are cited to es- 
tablish that the' intent must be proved as well 
as the material facts. The facts proved are as 
follows : — The complainant, who is one of the 
largest cigar manufacturers in the Dominion, 
and whose reputation is that of a first class 
cigar manufacturer, has for many years adopted 
as his trade mark for a certain brand of cigars 
manufactured by him in Montreal the words 
<< I like." He has registered this as his trade 
mark, and has succeeded in making a good repu- 
tation for his cigars, " I like," which have be- 
come popular and in demand. The defendant, 
who is also a cigar manufiicturer in Montreal, 
has adopted for his cigars the mark or trade 
mark " U like.'* There is certainly a great 
similarity and very little difference in sound 
and in appearance between these two marks. 
What was the defendant's iutention in adopting 
for hiR cigars the mark •* U like? " It seems to 
mc that the only answer under the cir^'um- 
stanccH is : to try and pass them off as the pop- 
ular cigars known by the name of " I like," 
the word « like " being the most conspicuous of 
the two, and the chances being that the gene- 
rality of smokers, unless their attention was 
particularly called to it, would overlook the 
word '< U," and would have their attention at- 
tracted by the word "like." However, I do not 
think that this is a question for the magistrate 
to decide, but rather one for the jury. The de- 
fendant ako contends that the prosecutor is not 
himself using a valid trade mark, and conse- 
quently his, the prosecutor's pretended trade 
mark, cannot be infringed. He says that a trade 
mark cannot consist of mere words. He quotes 
several authorities in support of his pretension, 
which arc applicable under the English Statute 
of 1875, but our Statute does not preclude a 
trader from adopting a mere name or a mere 
sentence as his trade mark. As to the simila- 
rity between " I like " and « U like," I believe 
it is sufficient to induce the public in error and 
to take one for the other, unless particular 
attention and care be taken. One of the wit- 
nesses states that another mark, consisting of 
the words << We like," was seen by him on cigars 
in Chicago some ten years ago, and the defend- 
ant claims that consequently the prosecutor 
himself infringes the trade mark of another. 
The evidence on this point is not sufficient to 
justify me in dismissing the complaint 
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LAW REPORTS. 

Hr. James L. High contributes a rery inter- 
esting article on « What shall be done with the 
Reports ? " to the current (June) number of the 
American Law Review. Mr. High, like most 
people, is impressed bj the appalling accumu- 
lation of precedents, and the inability of the 
profession to keep pace with them. He sets out 
by quoting irom Lord Coke's Preface to 9th 
Reports, << Mj chief care and labour hath been, 
for advancement of truth, that the matter might 
be justly and faithfully related ; and for avoid- 
ing of obscurity and novelty, that it might be 
in a legall method and in the Lawyer's dialect 
plainely delivered, that herein no authority cited 
might be willingly omitted or coldly applied ; no 
reason or argument made on either side willingly 
impaired ; no man's reputation directly or indi- 
rectly impeached j no author or authority cited, 
unreverently disgraced ; and that such only, as 
in mine opinion should hereafter be leading 
cases for the publike quiet, might be imprinted 
and published." Law reporting has long since 
ceased to be restricted to <^ leading cases for the 
pnblike quiet^" and the result, as we shall 
presently see, is an accumulation which in view 
of the shortness of life and of man's active 
can;er, is apparently unassailable. The last cen- 
tury is accountable for by far the greater por- 
tion of the nuus. Take the United States for 
example. A century ago there was not a single 
printed volume of judicial decisions. Kirby's 
Connecticut Reports and Hopkinson's " Judg- 
ments in the Admiralty of Pennsylvania," both 
published in 1789, compete for the honor of 
being the pioneer volume. And the celebrated 
Story, speaking of so late a period as 1801, 
says : " There were scarcely any American re- 
ports, for the whole number did not exceed five 
or six volumes, to enable the student to apply 
the learning of the common law of his own 
country, or to distinguish what was in force 
firom what was not." Kent, author of the Com- 
mentaries, in 1826, estimated the bulk of 
English and Irish reports at 364 volumes. But 
in 1839| the United States reports alone filled 



536 volumes. A few years later (1845) Wallace 
gives the entire number of reports at 1608, add- 
ing, however, "But dum loquimur, alas! the 
bookseller's boy opens the door, with an arm- 
ful of new volumes, most of them from the 
Western States — ^the west of the Western — 
where the sturdy stroke of the woodman must 
yet be resounding in the tribunals of justice." 
But what is this compared with the statement 
which Mr. High lays before us, brought down 
to April Ist, 1882, embracing all known volumes 
of law reports in the English language : 

United States, State and Territorial Courts. . 2,678 

" Federal Courts 266 

England 1,433 

Scotland 246 

Ireland 165 

Canada 164 

India 186 

New Brunswick 20 

Au.stralia 17 

Mauritius 15 

Nova Scotia 13 

Cape of Good Hope 11 

Now Zealand 8 

Jamaica • 5 

Sandwich Islands 3 

Prince Edward Island 1 

Newfoundland 1 

Total 5,232 

The above is exclusive of all digests, period- 
icals and similar publications, some of which 
are very comprehensive. Thus, the English 
Jurist comprises 55 volumes ; the Law Journal 
reports 60 volumes ; the Law Times reports 43 
volumes, and the Weekly Reporter 29 volumes. 
These and similar works would probably swell 
the total to 6,000 volumes. And of this 
ponderous mass Mr. High says: « These re- 
ports are of practical and daily use in all the 
courts. Text writers consult them in the pre- 
paration of their treatises, counsel cite them in 
their arguments, and judges rely upon them in 
their decisions. No great law library is com- 
plete without them, and they form the working 
tools of their trade to the busy hive of toilers 
in the great workshop of the law." Mr. High 
appears to think that a great many of these 
volumes might be dispensed with, especially 
the reports of courts of original jurisdiction. 
<< Their existence," he says, " may, perhaps, be 
ascribed in part to the ambition of nut prius 
judges, desirous of seeing their decisions in 
print) and in perhaps a larger degree to the 
enterprise of publishers, ambitious to extend 
the list of their publications." Mr. High seems 
to forget that the latest reports will always be 
the most valuable, and in &ct the solution oi 
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the problem which bothers him, " What shall be 
done with the Reports?" may be left to 
Nature's law — ^the surviyal of the fittest The 
digesters and tezt*writers in the United States 
to-day know how much or how little of the 
18th century reports retains its value for present 
use, and so it will be a century hence. The 
press, be it remarked, has only, within a cen- 
tury, commenced its marvellous career, and it 
is natural that law reporting should keep pace 
with the general activity. It cannot be expect- 
ed that reports shall contain only such leading 
cases as are for « the public quiet,'' but all that 
judges choose to say or write will )iave its local 
uses, and will be, printed, just as parliamentary 
debates are printed, but the reports of to-day 
will have to undergo a great weeding to make 
them serviceable as << tools of the trade " here- 
after. Eveiything tends to encourage and to 
enforce amplitude at the outset on the part of 
those whose office it is to keep pace with the 
courts. Mr. High is disposed to sigh at the 
change. <* In the early history of law report- 
ing," he says, << a volume of reports was of fiir 
greater relative importance than now, and more 
care and labor were expended in its prepara- 
tion. The labor of reporting partook more of 
the dignity of authorship, and the volumes, as 
they appeared, were read and studied much as 
are the elementary works of the standard wri- 
ters of the present day. Story is said to have 
examined every new volume of reports as 
soon as it was issued, and to have familiarised 
himself with every important case which it 
contained. Fortunate, indeed, is the lawyer, 
burdened with the cares of an active practice, 
who can now do as much even with the reports 
of his own State. Now, a volume of re- 
ports is but one of a long series, hardly dis- 
tinguishable from the others except by number. 
The reporter, burdened with a mass of n^idly 
accumulating opinions and ambitious to keep 
pace with the work of his court, crowded by his 
publisher upon the one hand and by the court 
upon the other, can hardly hope to do his work 
with that degree of accuracy and thoroughness 
which was possible under the earlier system.'' 
Mr. High suggests a national convention of 
lawyers to formulate a system of reporting 
<< which shall combine the elements of curtail- 
ment, repression, and exclusion ;" but however 
desirable the end in view, the suggestion is 



impracticable, as i^pears in titci, from his 
own account of what is taking place in Eng- 
land to-day. There the Judges of the highot 
courts seldom write their opinions, and the 
result is that observations are neoesaarily ie> 
ported in shorthand, and, of course, are printed 
almost as fully as delivwed. Mr. High insEtanoes 
the case of DtMm W. # WM.Co t. Si^ier^ 
(3 App. Cas. 1166) in the House of Lords. 
The case was brought by a widow to recover 
of a fiailway Company, damages caused by the 
death of her husband, who was killed by a train. 
The principal point of contention was wlwtiier, 
when the evidence was complicated upon a perte 
question of fact, it should be left entirely to the 
consideration of the jury. Eight law lords 
sat upon the hearing, and each expieeaed his 
own views with more or less fullness, the result 
being 67 printed pages of opinion. But if eight 
law lords, with all their learning and ex- 
perience, think it necessary to unload them- 
selves of such wealth of erudition, how ahall 
an individual reporter undertake to say that 
this part or that part is worthless, vain rep^- 
tion, and unworthy of being printed f If one 
report is condensed, a fuller report from another 
hand will speedily appear to supply tlie defi- 
ciencies, and in fiiot, we find in England to^lay 
that in spite of the authorised versioQ nnder 
the direction of the Council of Law Beporting^ 
the profession support three or four other inde- 
pendent series, which, it must be snppoeed, are 
regarded as useftil checks upon one another. 

In the United States^ with so many l^^lative 
bodies, the number of reports is now ftr in ex. 
cess of what appears in England. Bat the 
difficulty is being met by the publication tA 
series of selected and condensed cases of 
general value. The " American Beports '^ is a 
series commenced in 1871, containing a revised 
edition of valuable decisions, selected from the 
current reports : and the <* American Decisioitt^*^ 
a series by another publisher, is designed to in- 
clude all the cases of general value and authonty 
in the Courts of the several States, from the 
earliest issue of the rep<»is down to the oosi- 
mencement of the << American Beports.* The 
lawyers of each State will treasore the reports 
of their State, and these with the general oooii- 
pendiums mentioned will suffice fbr oidtasiy 
purposes, reference to the original volomes 
being still possible in the great Ubiaries upsa 
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extnoidiiMuy oocadons. Digests and Indexes 
help to lacilitBte reference, and thns a mass, on- 
wieldy at first dght^ is made mnch more 
accessible than might be supposed. 



90IB8 OP GASES. 

8UFEBI0B COURT. 

MoNTBiAL, Hay 31 , 1881. 

Bifitre JoEDTSON, J. 

LoRANon, Atty.-Oen. y. Ddput. 

Copartner9h^ a$ OMtigneeM and broken-^Solidarity. 

Periotu doing burineu under a firm name ae aeeig- 

neee and brokere are JomUy and mveraUy 

liable for the deUs of the eo^partneriMp. 

PiB Curiam. The Attomey-General for the 
Qneen brings tliis action to collect an account 
of $370.80, for printing done in the Offieial 
GtaeUe, kc^ and it is directed against the de- 
iendant in part for his individual debt, and in 
part as being jointly and severally liable as 
partner with C. J. Dansereau. 

The plea is, first, that the defendant con- 
tracted with Langlois, the printer, and not 
with the Crown ; secondly, tliat there is no sol- 
idarity, the partnership not having 1>een a com^ 
mercial one. 

Art. 1864 only creates a joint liability be- 
tween partners— and not a several one, except 
in commercial partnerships; but the Court of 
Appeals held in Ouimei t Bergemn (22 Jurist, 
365) that there was solidarity between the mem- 
bers of a firm of attomies. Here there can be 
no difllculty about the fiict, as to whether this 
was a commercial partnership or not The deed 
of partnership is here : it sajrs in so many words 
that two of the partners, i^^ Mr. Dupuy and 
Mr. Dansereau, were official assignees, and the 
other partner, Mr. Mainville, was a notary, and 
they entered into a partnership under the name 
of Dupuy k Dansereau, " pour ezercer ensemble 
** I'oifice de syndic officiel, courtier, placements 
** de fonds, et administration de successions.'' 
That is to say they were not content to be 
merely official assignees ; but they deliberately 
added to their business that of brolcers and in- 
vestment agents. I hold them jointly and sev- 
erally liable. Mr. Pageau, booklceeper in the 
office of the O/kiai Qa^eUe^ proves the ncoomit, 



and there is judgment for the amount as de- 
manded. 

Loranger ^ Co. for plaintiff. 

Lareau ^ Lehev^ for defendant. 

8UPEBI0B COURT. ' * 

MoNTRKAL, May 31, 1882. 

Before Johnson, J. 

Thi Mutual Firi Insurance Co. of Jolixtti v. 
DB8R0UB8XLI.B8 et vir. 

Htuband and Wife — Mutual Aeturanee — AppUea- 
tUm and Premium Note. 

PsR Curiam. The defendant is a wife e^rie 
de bientf and the action is brought to recover 
from her some assessments under a contract of 
mutual assurance. She pleads a variety of 
things, among the rest a ^emurrer, which was 
dismissed, and an amendment was made in the 
declaration. The only point insisted on at the 
hearing was that the application for assurance 
and the premium note were given for her by her 
husband without authority, to which it was 
answered that she accepted the policy and had 
the benefit of it at all events. Argument plaus- 
ible and authority grave were offered, and I have 
considered the point, and also looked at all 
that is in the record, and I find that the defence, 
under the circumstances, amounts to nothing. 
This man who signed as ^^proeureur" was really 
proeureur, not special for that particular pur- 
pose, — that would not be necessary in an act of 
administration such as this, — but he was pro- 
eureur before that, and his procuration in this 
instance was acknowledged by the acceptance 
of what it had effected — by the defendant her- 
self. As to the hypothec, it makes no differ- 
ence ; it was not stipulated ; it was a hypothec 
operated by law. It is impossible to read this 
man's evidence without seeing that the defence 
set up is not in good faith. Judgment for 
plaintiff for amount demanded. The case of 
Jodoin # SieoUtf in review, a few months ago, is 
exactly in point. 

Churehj ChaipUau, Ball ^ Alwaier for plaintiff. 

Laeo^ Oloheneky ^ BieaiUon for defendant. 

SUPEBIOR COURT. 

MoNTRiAL, May 31, 1882. 
Brfore JoKSBOVf J. 

ROBIRT V. LaURIN. 

Ferry^^JUdbilUy <^prcprieior/or property carried. 
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The proprietor i^ a ferry boat is not liable at a 
common earrier/or an accident to a horte driven 
on board and not placed in Am exclueive charge^ 
umeee it happen through hie fault alone. 

Per Curiam. This action is against the pro- 
prietor of a ferry, to get damages, that is to say 
the value of a mare killed on board the ferry 
boat) or rather dying in consequence of injuries 
receiyed there. The plaintiff, in his declara- 
tion, treats the case as one of liability, on the 
principles applied to common carriers of freight. 
He alleges that he put his property into the de- 
fendant's hands and under his care, and that 
the defendant did not put the mare and the 
carriage she was harnessed to in a safe or proper 
place ; and by that means the animal was in- 
jured and died. 

The plea admits the ownership of the ferry, 
and the embarkation of the mare and waggon, 
and alleges the mare was unharnessed, and put 
in a proper place ; but that she was horsing 
and excitable, of which the plaintiff gave no 
notice, and she began to kick and back, and 
got hurt on the point of the shaft of another 
waggon ; and that the accident was mainly due 
to this, and to the plaintiffs own neglect to 
stand by the mare and hold her, as was custom- 
ary. Besides this, it is pleaded that the hurt 
the mare got was serious, and required care, in- 
stead of which she was drlyen four leagues after 
landing. 

The first thing to look at is, what was the re- 
lation between the ferryman and the customer ? 
Is this the case of unrestricted liability as 
conmion carriers in relation to a bale of goods ? 
At the hearing I expressed a strong opinion 
that it was not such a case ; and I hare since 
seen no reason to change my opinion. On the 
contrary, I find it supported by authority. But 
before stating what I conceive to be the prin- 
ciples to govern this case, I must try and ascer- 
tain what are the facts to which they are to 
apply. In the present case they are to be found 
in comparatively small compass, as there are 
only eighteen witnesses examined, and their 
depositions merely cover 274 pages, which, how- 
ever outrageous it may appear to persons un- 
acquainted with the modem abuse termed 
enquSte au long^ is moderation itself compared to 
some of the cases I have had to deal with. The 
pnl^ ^ts of importance possible to eviscerate 



from this enquSte are that the mare had been 
taken out of the shafts, but still had her faaniesB 
on. There was a horse in front of her, and a 
waggon and horse just behind her. The hone 
in the waggon behind her was a veiy small 
one, and the shaft stuck out in front of him. 
The horses were what the witness Aubrj, who 
was on board, calls bloqu/e^ that is huddled to- 
gether, and in the opinion of this witness^ they 
were packed in a dangerous manner. The peopk 
belonging to the boat usually unharnessed the 
horses and placed them where they pleased. 
Whether they did so in this case is uncertain. 
Some of the horses, however, one at least was 
still harnessed. The mare kicked up behind, 
and the shaft of the waggon in rear ran into her, 
making a dreadful wound, and she died some 
days afterwards. The driver of the mare that 
day was young Robert, who was sitting with 
Aubry in the waggon, when the accident hap- 
pened ; and Aubry says if he had been holding 
the mare's head at the time he could not hare 
prevented the occurrence. It was the habit for 
the owners of the horses to leave them where 
they were placed, and to get together and talk. 

The principle of liability in such cases is not 
the same as that of common carriers of freight. 
It may be so no doubt in certain cases ; but it 
is not so here. There must be fiiult proved— 
/iu<0— against the defendant to make him liable ; 
and it must be his fault alone. There must be 
none on the other side. The subject is well dis- 
cussed in the case of WhiU v. The Wmaitimet 
Company, reported in 7th Gushing, 155. The 
principles there stated and applied, are not at 
variance with those of our own law, and thev 
receive a better expression in relation to the 
particular case in hand than I have seen any- 
where else. I do not hesitate therefore to be 
guided by them ; not because American cases 
are always authority with us, but because the 
one I am citing elucidates with -clear reason 
and logic, principles sanctioned by our own 
law. 

The following judgment was rendered in tbst 
case: <'To a certain extent, persons keeping 
and maintaining a ferry are common carriers, 
and subject to the liabilitiea attaching to 
common carriers. It would be so, if a bale of 
goods, or an article of merchandise was delivervd 
by the owner to the agent of a ferry companj, 
to be carried from one place to another for 
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hire. Upon receiving snch goods for transporta- 
tion, the ferry company stipulate to carry them 
safiely) and snhject themselves to strict liability 
for their safe delivery, being only exempted 
for losses occasioned by those acts known as 
< acts of God, or of a public enemy.' The prin- 
ciple above stated would embrace the case of a 
horse and waggon received by a ferryman, to be 
transported by him on a ferry boat, the ferryman 
accepting the exclusive custody qf the tame for such 
purpose ; and the ovmer having^ for the time beingy 
surrendered possession to the ferryman. But if the 
traveller uses the ferry boat^ as he would a toll 
bridge, driving his horse upon the boat, select- 
ing his position, and himself remaining on 
board ; neither putting his horse into the care 
and cnstody of the ferryman, nor signifying to 
him or his servants any wish or purpose to do 
so ; and the only possession and custody by the 
ferryman is that which necessarily results from 
the traveller's driving his horse and waggon on 
board the boat, and paying the ordinary toll for 
a passage ; in such case, the ferry company 
would not be chargeable with the full liabili- 
ties of common carriers of merchandize. The 
liability In such a case would be one of a differ- 
ent character, and if the proprietors of the ferry 
were liable for loss or damage to the property, 
itVould be upon different principles.'' 

The jadgment then goes on to show that there 
are certain responsible duties incumbent on 
feny proprietors — such as a safe boat, competent 
crew, and necessary appliances, and it proceeds 
to use this language : — ^ For neglect of duty, 
they may be charged, but the liability is differ- 
ent from that of common carriers • • • • " 
and likens the traveller on a ferry to a traveller 
on a toll bridge or a turnpike road ; and holds 
that if he do not use ordinary care and dili- 
gence, and injury ensues, the loss is that of the 
traveller. The Judgment in White v. The 
Winnisimet Company proceeds to observe that 
the liability in such cases receives some light 
from the modified liability of common carriers 
where the owner accompanies the goods and re- 
tains a certain control over them ; and it con- 
cludes as ioUows : — " Thus we perceive that a 
modification of the liability attached to common 
carriers occurs as the nature of the thing to be 
carried, and the extent of the custody and con- 
trol over it by the carrier, varies. We think that 
the propriety of such a modification of what is 



certainly a very stringent rule of liability, in 
reference to cases where the entire custody and 
control of the property is not with the carrier, 
is quite obvious." 

The evidence does not show in the present 
case that the entire custody of the property was 
with the ferryman, or the contrary. Perhaps, 
indeed, as a matter of common knowledge, we 
may all know very well the kind of custody 
which a ferryman exercises in such cases. I 
should feel I was doing violence to justice 
and reason, if I held that he was ordinarily 
vested with exclusive custody. He may be so 
vested, no doubt,«in certain possible cases; but 
was there anything here in this case to take it 
out of the ordinary class of such cases ? I think 
not. The owner of the horse, and the ferrynmn 
were both bound to ordinary, and reasonable 
care and diligence. When a ferryboat is crowd- 
ed, and a horse is taken out of the shafts, and 
placed in a spot of ordinary safety, ought not 
the owner to look after his property to a certain 
extent? I think he ought : and here he cer- 
tainly did not. The opinion of a witness, that 
if the owner had done his duty the thing would 
have happened all the same, is purely conjec- 
tural ; but well-founded or not, the plaintiff 
must show that there was fault, and exclusive 
finult on the part of the ferryman. To attach 
such a liability as it is sought to attach here to 
the defendant, there should be clear evidence. 
It is impossible to say here who pat the waggon, 
which was a cause of the injury, where it was. 
It is equally impossible to say from the evi- 
dence whether the mare kicked, and so caused 
the injury to herself, or whether the waggon ran 
forward and hit her before she kicked. I do not 
enter into the question of the treatment of the 
animal after the wound, which of itself might 
be important — the case appears not to require 
any further grounds of decision than those I 
have mentioned. If I saw there was fiftult on 
both sides, I should, of course, make each party 
pay his own costs ; but I must be exact, and 
under the evidence, I see no fault in the defen- 
dant. Therefore the action is dismissed with 
costs. 

De^ardins ^ Co., for plaintiff. 

Lacoste j* Co., for defendant. 
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SUPERIOB COUBT. 

MoNTBBAL, May 31, 1882. 

B^Wt JOHKBON, J. 
GOUOION ▼. CONTAVT. 

Damoffet — Negligence— Horu rumUng away. 

The owner rf a hone ie not reepomibU for the 
damage eaueed by the animal while running 
awai/f if he provee that the aeddent occurred 
without any fault or imprudence on ike part 
qfthe pereon in charge thereqf. 

Fir Cubiam. This is an action of damages 
for injuries suffered from the defendant, who 
was driving a horse at a lapi^ rate, and came 
in contact with the plaintiflTs carriage, in which 
the latter was driving his wife — the accident 
bringing on a miscarriage among other injuries, 
and the damages being laid In all at $1,000. 

The plea admits the collision of the two 
vehicles, but denies that the defendant was 
driving at an immoderate speed. It then avers 
that the night was very dark, and t|iat the de- 
fendant was driving along the road, two others 
being with him, when they came on a wheel 
lying on the way, which had been cast from 
some other carriage a short time before, and 
which they could not see ; but which frightened 
the horse, and he became unmanageable, and 
though they saw the plaintiff's carriage in front 
of them, which had stopped at the toll-gate, 
they could not pull up in time ; but ran right 
on to the plaintiff's carriage. That they called 
out when they saw the plaintiff's carriage stand- 
ing at the gate, and that the latter was in fault, 
in remaining there too long. The gist of the 
plea is that the horse ran away, and was beyond 
control ; and that there was no fault on the part 
of the defendant. 

The proof is in effect that the plaintiff stopped 
only one minute at the gate to give his ticket ; 
at that moment a witness, who was in the porch 
of the toll-gate lodge, and saw what happened, 
heard the defendant call out — ^he was then about 
25 or 30 yards off, and at the gallop, and almost 
immediately the collision occurred. There was 
a light, and a reflector on the lodge — throwing 
light for some distance on the road. The de- 
fendant's vehicle was upset and dragged with 
him and his wife seven or eight feet, and the 
plaintiff's horse stopped short. 

The effects of this accident have been very 
serious ; taid prima Jaeie there is a case against 



the defendant requiring answcar. The eridenoe 
he adduces amounts to this : it does not wy the 
facts relating to the collision itself noi its oqei- 
sequences ; but it is directed to show tliai the 
horse was a quiet one, but took fright that night 
and ran away without any fiuilt on their psit, 
though the three persons in the canlage triad 
to hold it ; and also to show that the plaintiff 
might have heaid them calling oat, and have 
got out of the way of harm in time. As to this 
latter proposition I do not think it is fidriy diowa 
that the plaintiff was in fimlt in this respect 
But upon the main fact that the horso wfaidi 
was being driven by the defendant ran away 
without any fiiult of the driver — ^that it was a 
quiet horse, but took fright at the dihrie oi a 
previous accident lying in the road, there cut 
be no doubt, if the evidence is to be believed. 

What, then, is the rule to be applied T The 
article 1056 C. C. makes the owner of the animal 
responsible whether it be under his care at the 
time or under that of his servants. It is iden- 
tical with the article of the French code 1385. 
The foundation of the responsibility is not pro- 
perty, but /onto, however slight. Laurent com- 
ments upon this subject very clearly (20<h 
volume, Nos. 625 and 626.) " Le dmninage poor 
qu'il soit sujet k reparation doit dtre I'effet d*une 
&ute ou d'une imprudence de la part de quel- 
qu'un. C'est k ce principe que se rattache U 
responsabilite du propri6taire relativement anx 
dommages causte par les animaux. II y a pre^ 
somption de £fiute ; mais la loi n'ezdut pas la 
preuve contraire. Le proprietaire de IVmimal 
ou celui qui s'en sert sont done admis i prouver 
qu'aucune fiiute ne leur est imputable: noos 
entendons par cela, non seulement le cas ou le 
fait dommageable serait un cas fortuit : sor ce 
point, tout le monde est d'accord : mais aossi 
la preuve qu'aucune faute ne peut 6tre repro- 
chte au proprietaire de I'animal, ou k celui qui 
s'en est servi, et qu'ils ont frut tout ce qui lenr 
etait possible pour emp^cher le dommage." 

This is the jurisprudence in France. The 
English rule is the same. I have referred to 
authority, because I find that in France the 
question has been controverted, and Marcade 
" qui tranche tout^" as Laurent says, is of a different 
opinion. As to the English rule, see the case 
of Brown v. CoUine^ where all the cases are 
reviewed, reported at length in Thompson on 
Negligence, vol. 1, p. 65i 
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Here, then, is a caae where the plaintifif has 
Bufliered loss and damage caused by the animal 
of the defendant, who is responsible unless he 
proye that he is without &ult If he proves 
that, the plaintiff is without remedy against 
him. He does prove H, and, therefore, the 
remedy fails; but as to the costs, what is 
to be the rule ? The damage is the result of 
that for which the defendant is prima facie res- 
ponsible. The plaintiff had a right of action 
presumable by law. Is he, the plaintiff, who 
has suffered so severely, to be mulcted in costs 
payable to the defendant 7 I think not. It is 
a matter by law within the discretion of the 
Court, to be exercised, no doubt, on intelligible 
principle. It would be almost equally hard if 
the defendant had to pay the plaintiff's costs 
when the right of action existing prima facie 
tarns out on investigation to be unsustainable. 
I therefore dismiss the action without costs. 

Lareau j* Co,, for plaintiff. 

TttiUon j* Co., for defendant. 



8UPKRI0B COURT. 

HoNTRXAL, May 27, 1882. 
Before Hackat, J. 
OamviB et al. v. Thb Qukbsc Bank. 

Bill of Exehange^-^Aeceptance — Alteration. 
When a bill hae been accepted and delivered to the 
holder, the date qf acceptance cannot be altered 
vithoui the coneent q^ cUl the parties to the bill. 

Per CuiuAM. This action is for the recovery 
back of a sum of money paid to the Bank by 
the plaintiffs, drawers of a bill dated Montreal i 
upon one Bunbury in Ontario, which bill the 
Bank discounted for the plaintiffis in March, 
1877. 

The bill was in its body made payable at the 
Standard Bank, Colbome. Bunbury accepted 
the bill. The acceptance was consummated on 
the 24th of March. The Bank, defendant, was 
owner of the accepted bill at maturity of the ac- 
ceptance as made, but omitted to present for 
payment to Bunbury at the place appointed for 
payment when the acceptance fell payable, to wit, 
on 11th April. After that, the defendants' agent, 
the Standard Bank, which had neglected to pre- 
sent the bill for payment^ procured Bunbury to 
alter his aooeptance, changing its date and post- 
poning its day for payment^ so thai^ later, a pro- 



test was made (apparently in proper time), and 
the plaintiffs were notified of it. After this the 
defendants insisted upon payment of the bill, 
or draft, and costs of protest, and were paid by 
plaintiffs, but under reserve of their rights to 
recover back the money, as not legally due. 
The present suit is for the recovery back of the 
money with interest from time of its being paid. 

The plea denies that the Standard Bank was 
agent of or for the defendants, and alleges that 
it was agent pf the plaintiffs. It goes on to des- 
scribe Banbury as largely indebted to plaintiffs 
before and at the drawing of the draft, and in- 
solvent^ "and if any changes were in the ac- 
ceptances, or protests, which defendants do not 
admit, and in aoy event cannot be responsible 
for," the same caused no loss to plaintiffs, that 
the plaintiffis have so acted with Bunbury, since 
his bankruptcy, in respect of this draft that 
they cannot maintain this action, &c. 

It appears clearly that the draft or bill on 
Bunbury was discounted by defendants in the 
course of its business; after such discount it 
was property of the defendants ; they, towards 
getting paid, sent it to the Standard Bank ; the 
Standard Bank obtained, duly, the draft to be ac- 
cepted by Bunbury once onlthe 24th March ; that 
acceptance afterwards matured, but no presenta- 
tion for payment was made, as ought to have 
been ; the Standard Bank, seeing that it had been 
negligent, procured Bunbury to alter the accept- 
ance, so as to make it read as made on the 31st 
March and its time for maturity fall later ; no 
notice was given to the piaintifiiB ; afterwards, 
when, according to the altered acceptance, the 
bill fell payable by Bunbury, it was presented, 
protested, and notice given to plaintifb. 

On the 21st of April, 1877, an attachment in 
bankruptcy issued against Bunbury. 

At the argument several points were raised 
applicable to condition of things other than 
exists in the present case ; for instance, it was 
argued that ^ ban^ employed to make a collec- 
tion at a distance was not liable for the negli- 
gences of subordinate agents necessarily em- 
ployed towards such collection ; that such sub- 
agents were to be held agents of the person 
employing the bank in the first instance, Ac. 
But what have we to do with such things ? 
Here the bill or draft was never placed in defen- 
dant's bank /or collection. Again, it was said 
that Bunbury, having been insolvent all the 
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time, the plaintiffB cannot get damages from de- 
fendants ; though the draft) placed with them 
for collection, was unpaid, and had, by negli- 
gence, not been duly presented for pajrment, 
after acceptance. But the draft was not placed 
with defendants for collection, and the plaintiffs 
are not suing for damages. The plaintiffs are 
not suing the defendants for any omissions, or 
negligences. They are suing simply to get 
back money paid under protest, and said not to 
have been due when paid. The plaintiffs con- 
tend that they were once discharged, and that 
it was not competent to the acceptor, Bunbury, 
and the bank to put responsibilities upon them 
by altering the original acceptance. I agree 
that alter the bill had once &ilen due, accord- 
ing to the first acceptance, the Standard Bank, 
defendants' agent, had no right to arrange with 
Bunbury, as it did, for the alteration of his ac- 
ceptance for the purpose of imposing a liability 
upon plaintiffs. The law in rolved in this case 
is not that of principal and agent, nor of master 
and servant, but the law of bills and say that 
of principal and surety. A creditor cannot make 
alteration of contract with principal debtor with- 
out consent of the surety, varying materially 
the first perfected contract. By the law of bills 
the plaintiffs were discharged from liability be- 
fore the altered acceptation was invented ; no 
liability was upon them when the defendants 
insisted upon their paying this money now 
sought to be recovered back. Our Civil Code 
2295 prohibits such alteration of acceptance as 
has been made here. Yet the defendants have 
made the plaintiffs pay the costs of thu protest 
of this altered acceptance I The draft on Bun- 
bury was against funds. Bunbury was in debt to 
plaintifl's. This is proved by witnesses, and 
maybe presumed from his accepting; so the 
plaintiffs' draft was against effects, it may be 
said. Bunbury had money in the Standard 
Bank up to the third of April. Judgment for 
plaintiffs. 

Kerry Carter ^ McGibbon, for plaintiff. 

Davidton j* (7fOM, for defendiint. 



SUPREME COURT OF CANADA. 

Counaeljeetj Right' of act ion for. —The suppli- 
ant, a barrister of tne Province of Quebec, was 
retained by the Government of Canada in the 
interest of Great Britain, before the Com- 
mission which sat at Halifax, under the Treaty 
of Washington, to arbitrate upon the differences 
between Great Britain and the United States, in 
connection with the fisheries. The suppliant, 
by his petition, alleged that he was retained by 
a letter from the department of Justice at 
Ottawa, and there was contradictory evidence 
of an agreement entered into at Ottawa between 
the suppliant and the Minister of Marine and 
Fisheries as to the amount to be paid to the 
suppliant for his services. The judge who tried 
the case found that the terms of the agreement 
were as follows : " That each of the counsel 



engaged would receive a refresher, equal to the 
first retainer of $1,000 ; that they ooold draw 
on a bank at Halifax $1,000 a month while the 
sittings of the Commission lasted ; thaft the ex. 
penses of the suppliant and his fistmily would 
be paid, and that the final amount of fees cr 
remuneration to be paid to counsel would re- 
main unsettled until after the award of the Com- 
missioners." The suppliant received $8,00€. 
and claimed an additional $10,000 under his 
agreement. 

Ileldj (per Fournier, Henry & Tascherean, JJ.X 
that by tlie law of the Province of Qaebec aa 
action will lie at the suit of an advocate or 
counsel against his client for professional ser- 
vices rendered by the former to. the latter, 
under a contract in that behalf; and when sihii 
a contract is entered into between a coansel 
of the Province of Quebec and the Crown, as in 
this case, that a petition of right will lie to n&- 
cover upon said contract, and as the sappliant 
had proved that there was an agreement to paj 
a reasonable amount, to be determined at the 
conclusion of the business, in addition to the 
amount paid, that the amount of $8,000 which 
had been awarded to suppliant by the judge at 
the trial, was a reasonable qvanttim survir and 
supported by the evidence in the case. 

Chief Justice Ritchie, who dissented, was of 
opinion that the agreement between the sup- 
pliant and the Minister of Marine and Fisheries 
was made at Ottawa in reference to serrioes to be 
performed by Mr. Doutre at Hali&x, and there- 
fore the law of Quebec did not apply. That th<* 
right of a barrister to maintain an action fur 
counsel fees is the same in Ontario as in NoTa 
Scotia ; that in neither Province could a counsel 
maintain an action for counsel fees, and there- 
fore the suppliant was not entitled to recover. 

Mr. Justice Gwynne, who also dissented, was 
of opinion that as in England a counsel could 
not enforce a claim by Petition of Right for 
counsel fees upon an express contract, or upon a 
quantum meruit^ and by the Petition of Right 
Act, sec. 19, clause 3, the subject is denied any 
remedy against the Crown in any case in which 
he would not have been entitled to such remedy 
in England under similar circumstances by the 
laws in force there prior to the passing of the 
Imperial Statute 23 & 24 Vict. c. 34, a Canadian 
counsel in the case of a contract with the Crown 
for his advocacy, cannot enforce such contract 
by Petition of Right, and therefore the appeal 
should be allowed. 

Mr. Justice Strong considered that the al- 
leged contract to pay an additional amount of 
fees to the suppliant was not proved ; but there 
was evidence that the Crown had contracted to 
pay the suppliant's expenses in addition to the 
fees paid, and for such expenses the snppliant 
was entitled to recover. 

Justices Foumier and Henry expressed the 
opinion that counsel in the Dominion of Can- 
ada are entitled to sne for counsel fee&— 
R, y. Doutre, 
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LOCAL JUDGES. 

The following gentlemen, being Jadges and 

Junior Judges of the sevenl County Courts of 

Ontario, mre gasetted « Local Judges of the High 

Court," under the prodsions of sect. 76 of the 

Ontario Judicature Act, 1881 : — 

James R. Gowtin, Simeoe ; David S. McQueen, Ox- 
ford: Stephen J. Jones, Brant; William Miller, Wa- 
terloo; David J. Hnffhes, Elgin; George M. Boswell, 
Northttmberland and Dnrham; Zaooheaa Bamham, 
Ontario; John 0. Stevenson, Haldimand; Charles- J. 
Bobinson, lAmbton ; Gordon W. Leggatt, Essex ; James 
Daoiell.Preaoottand Rassell ; Daniel H- lisars, Perth 
Henry Haepherson, Grey; John Deaeon, Renfrew 
John J. EingBmiU, Bruce ; Alexander F. Soott, Peel 
Thomas Miller, Halton ; Robert Dennistoun, Peterboro. 
William H. Wilkison. Lennox and Addington ; William 
Elliott, Middlesex ; Walter McCrea, District of Algo- 
ma; Robert P. Jellett. Prince Edward ; William S. 
Senkler. lAnark; William Warren Dean, Victoria; 
William A. Roes, Garleton; Thomas B. MacMahon, 
Korfolk ; James S. SincUir, Wentworth ; Kenneth 
Maekensie, Toik ; Edmund J. Senkler. Lincoln ; Cor- 
nalitts V. Price, Frontenao ; Jacob F. Pringle, Stor- 
mont,Dmida8 and Glengarry; Archibald Bell, Kent; 
Herbert S. Maodonald, Leeds and Grenville ; Thomas 
A. lAiier, Hastings; George Baxter. Welland. 

JUNIOR JUDGES' 

George McK. Clark, Northumberland and Durham ; 
John Boyd, Tork ; John A. Ardagh, Simooe ; Isaac F. 
Toms, Huron ; Austin C. Chadwick, Wellington ; An- 
thony Uusourse, Waterloo ; Geo. H. F. Dartnell, Onta- 
rio ; Robert I^on, Garleton ; Frederick Davis, Middle- 
sex : E. Baldwin Fraleck, Hastings. 



A NOVEL JUDICIAL DUTY. 

In a document recently circulated, entitled 
" Judicial Reforms, proposed by the Commission 
for the Codification of the Statutes,* consider- 
able changes in established procedure are sug- 
gested. There is one feature of the « Reforms '' 
at which, we imagine, our Judges will be 
hkely to stand aghast. At p. 97, « errors 
of calculation, of drafting, and aU fatdu ^ eali- 
gr^hy^ whm apparent^ are corrected by the 
Courts themseWes,* 4c. Faults of ealigrapky 
ve so apparent that the Judges have fre- 
quently to send down records in order that 
the penmanship may be rendered legible,— that 
an undecipherable document may be replaced 
hyone that can be deciphered. It was only a 



few days ago that the Hon. Mr. Justice Johnson, 
to the great amusement of the Bar, held up a 
paper in Court, and asked whether any optical 
aids existed by which its contents could be 
ascertained. 



THE LA WS AGAINST BODY SNA TO RING, 

The SeietUifie Ameriean complains of the se- 
verity of the laws against robbing grave-yards 
in order to procure subjects for dissection, and 
says it is a fislse sentimentality that makes us 
unwilling to see the remains of our relatives 
mutilated. If this be true, medical men should 
be the first to demonstrate their superiority to 
such scruples, and we think, therefore, the sug- 
gestion which our contemporary proceeds to 
make is a good one. It is this: «Let every 
medical student solemnly swear, as he stands 
with uplifted scalpel before his first subject^ 
that in return for the privilege of dissecting 
others, he agrees to give up his own body after 
death for a like purpose. The medical frater- 
nity owe it to their successors to form a mutual 
dissecting league, and thus render themselves 
independent of the general public.^' Besides the 
advancement of science, dissection presents 
some incidental advantages, for wliile burning 
and burying alive are possible, vivisection 
is not to be feared, for it is said that the first 
stroke of the scalpel will detect the fidntest 
spark of lingering life. 



NOTES OF GASES. 



COURT OF REVIEW. 

MoNTMAL, May 31, 1881. 

Johnson, Torkancb, Rainvillb, JJ. 

[From C C, St. Francis* 
MiLLiKiN, es qual. v. Biasd. 

Aecesium — Righia qf owner qf material which ha$ 
been used to form a thing of a new deecrtption. 

The plaintiff inscribed in Review from a 
judgment of the Circuit Court, District of St. 
Francis, Doherty, J., Jan. 31, 1882. 

Johnson, J. The plaintiff revendicated a 
quantity of lumber. The defendant pleaded 
that he had made it into shingles; and he 
wants to ttpply the law so as to com- 
pensate the value sought to be recovered 
by the plaintiff, by the value of the 
workman^ip. This is really the only 
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question in the case; for thou($h he pleaded 
also a permission, and there was a qualified 
permission, there can be no pretence that the 
defendant ever acquired the right to take these 
cedar stumps which belonged to the plaintiff, 
and convert them into shingles without paying 
him anything for the material. The judgment 
dismissed the plaintiff's action, regarding the 
permission as proved. We do not take the 
same view of the evidence. The conclusion of 
the action asked for the thing revendicated or 
for $125 as the value of the thing. Under the 
law regarding the right of accession in relation 
to moveable property, of which article 435 C.C. 
is the principal expression — as relied on by the 
defendant— we say now, as we said at the hear- 
ing, that this is in principle and effect an ex- 
propriation, and the defendant cannot expro- 
priate or acquire in his own person the right of 
property, without first paying the original pro- 
prietor. He should have pleaded in good &ith, 
and offered the $125. We therefore reverse, and 
condemn the defendant to pay the value ($125), 
and costs below, and here. 

Brooktj Oamirand ^ Ilurdf for plaintiff. 

Ifailf White Jf Pannetonf for defendant. 



COURT OF REVIEW. 

Montreal, May 31, 1B82. 

Johnson, Torrance, Rainvillb, JJ. 

[From CO., Beauhamois. 
Labbrok v. Rodier. 

Bente viaghre — Action by transferee — Oppotition d, 
fin de charge by iran^eror. 

The case was inscribed by the plain tiflf^ in 
Review of a judgment of the Circuit Court, 
Beauhamois, Belanger, J. 

Johnson, J. The plaintiff is ceaticmnaire of a 
rente viaghe due by defendant under his title 
from the Sheriff. 

An old lady by the name of Marguerite Geli- 
neau — at least that was her maiden name — 
widow of Pierre Emard — was entitled to this 
renU, under a donation made by her and her hus- 
band, and the property chargeable with it had 
changed hands several times until it got into 
the possession of the defendant under a sherifi^s 
sale ; but it was still chargeable with the rent — 
an opposition dfinde charge having been allow- 
ed. Before the sheriff's sale the old lady had 
sold her right to the plaintiff in this case ; and 



after the sheriff's sale he, the present plaintiff, 
signified the transfer to the defendant, who, on 
being sued for the amount by the transferee, 
the present plaintiff, contends that the title to 
the rente in question is not the transfer to the 
plaintiff \ but the judgment on the opposition 
afin de charge^ which was made by Marguerite 
G^lineau, and granted to her in her own name. 
The Court is of opinion that the judgment on 
the opposition is not the foundation, or the 
only foundation, of Marguerite Gelineau's right. 
That judgment only preserved the right, what- 
ever it might have been ; and its having been 
transferred to Labeige did not prevent its being 
asserted in her name by the opposition ; and 
the signification by plaintiff of the transfer to 
him after the sheriff's sale can make no differ- 
ence. The action itself would have been suffi- 
cient notice apart from the question of costs. 
Therefore, we must reverse this judgment which 
maintained the defendant's plea. 

T. Broesoitf for plaintift. 

L, A, SeerSj for defendant. 



COURT OF REVIEW. 

Montreal, May 31, 1882. 

Johnson, Torrance, Rainvillb, JJ. 

[From S.C., OtUw*. 
Wright v. Morbad et ux. 

Rentee conatituSes — Liability of d^lenteur. 

The ditenteur qfa property subject to a eonstituted 
rent is not personally liable thertfor^ in the 
absence of any personal undertaking on his 
part. 

The inscription was by the defendant, in Re- 
view of a judgment rendered by the Superior 
Court, District of Ottawa, McDougall, J., Jan. 
26, 1882. 

Johnson, J. The question in this case is one 
of extreme simplicity. On the 4th November, 
1833, Wright, or his predecessors, sold to the 
fifttber of the present defendants, a lot of land. 
On the 22nd July, 1869, the fiather gave to his 
son and to his wife the same lot subject to a 
life rent to the donor. In this donation there 
is no mention whatever of the rente eomtiistSe 
for which the present action is brought against 
the defendants, to recover from them personal- 
ly. The only point made at the hearing was 
that the plaintiff, who is trying to recover a 
rente constitute created by the first deed, has no 



THE LEGAL NEWS. 



187 



personal action now against the defendants, in 
the absence of any^ personal undertaking ''on 
their part ; but merely the action hypaUUcaire 
against them as dStenUura. It was answered that 
by Art. 99 of the Coutume de Paris, there is a per- 
sonal liability ; bat it is clear that that article 
does not apply to mere rentes constittUeM', article 
100 of the Coutume makes that quite clear ; and 
the commentary on it of Mr. Ferri^re is in these 
words : « Get article a ete mis k la reformation 
de la coutume pour servir d'interpr^tation au 
precMent; mais parce que Particle pr^6dent 
tu 9e peut entendre que des rentes foneHreSf et au- 
tres charges reelles et annuelles, et non des 
rentes constitutes k prix d'argent, et que ce qui 
est dit en cet article ne convient qu'aux rentes 
c'onstitu6e8, il a M ajoute tr^s mal-^propos 
par les reformateurs, comme plusieurs autres." 
8o that Ferri^re is of opinion that Art. 100 is 
superfluous, and there never could have been 
any doubt, even without it, that Art. 99 never 
reached to rentes constitutes. 

Then the plaintiff made further answer that 
the defendant had acknowledged the personal 
obligation, and made a payment. There is 
nothing in this. He made a payment of his 
Dither's debt — not of his own. 

Jadgment reversed. 

Ixifiamme ^ Co^ for plaintiff. 

A. Roehon, for defendant. 



COURT OF QUEEN'S BENCH. 

Montreal, Sept. 23, 1881. 
DoBioN, CJ.f MoKK, Ramsay, Tbssier & Cbosb, JJ. 
Fbechettv (deft, below), Appellant, and La 

COMPAGHIB MANUFACTDBliRE dc St. HyA- 

ciNTHE (plff. below), Respondent 
Servitude —Land on lower level. — C. C. 501. 

The action en demolition de nouvel aeuvre lies 
against the owner of land on a lower level of a 
stream, who has built a dam so as to obstruct the 
flow from a higher level, and thus weaken the 
power which has been previously used by the 
owner of the upper level to propel his machin- 
ery. 

The fact that the toork complained of has been com- 
pleted does not affect the right qf action for its 
demolition. 

The StatuU, Consol. Stat. L. C, Cap. 51, which 
provides that proprietors qf lands may improve 
water courses adjoining them, and may erect 



dams, etc,, but shall pay damages, to be ascer- 
tained by experts, which result from such works 
to others, does not apply to the case where the 
owner qf the upper level already has works in 
operation, and does not deprive him qf the 
action en demolition. 

The appeal was from a judgment of the Supe- 
rior Court, District of St. Hyacinthe, Nov. 4, 
1880, maintaining an action en demolition de 
nouvel asuvre. 

Ramsay, J. (diss.) This is an action en dSmoli- 
tion de nouvel ceuvre and for damages. There 
does not appear to me to be anything particular- 
ly mysterious or difficult in understanding the 
nature of this action, nor am I aware that the 
Code has in any way modified it. Like all other 
civil actions no sacramental words are required 
for its validity, but the plaintiff must express in 
ordinary language what is necessary to obtain 
it. The code has, therefore, said nothing more 
in this respect than was said in the Judicature 
Act of 1849. The learned judge in the Court 
below seems to have been desirous of escaping 
from the dictum of the Privy Council in the 
case of Brown v. Gugy, (2 Moore's P. C. cases, 
p. 341, N. S.) and I do not wonder at it. But the 
proper mode of getting over such a difficulty is 
to put in question the correctness of the 
decision. I think it may safely be said that 
neither the Roman law nor any other law laid 
down the rule that a work could not be demo- 
lished on an action brought after the work was 
finished. What the Privy Council found was that 
the Roman interdict was given where there was 
shown to be a possible injury. The interdict 
obliged the party who was making the construc- 
tion to give security that if it proved injurious 
he would demolish and pay damages. The work 
being finished, such an interdict would have 
been of no use. Not observing this distinction, 
the Privy Council have unfortunately been in- 
duced to say : << By the old French law in force in 
Lower Canada, the action dSnonciation de nouvel 
oeuvre, can only be brought by a person to stop 
the progress of a work, which, if completed, 
would be injurious to him. Such action must be 
brought whilst the work is in progress." I do 
not know if my colleagues concur in the view I 
take, but I presume they do, as they are going 
to confirm. 

The judgment of the Court below gave the 
plaintiff $100 damages, and ordered the demo- 
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lition of defendant's dam (the work complained 
of)) 8o as not to exceed 22 inches in height The 
defendant appeals. Both parties set forth their 
titles, which call for no special remark. I pre> 
some it was intended to hase some argument on 
the former rights of Seigniors to the whole water 
powers, and therefore to the right of extending 
their works heyond the limits of any particular 
property. It seems to me that all claims depen- 
dent on these rights, except in so far as these 
rights were actually being exercised at the time, 
have been swept away by the Seigniorial legisla- 
tion, and we have therefore to examine into the 
contestation of two riparian proprietors who 
stand on a perfectly equal footing. The diffi- 
culty appears to arise in this way — the Appel- 
lant, a manufiK!turing company, possessed cf 
▼ery extensive water privileges above the line 
of defendant's property, complains that the de- 
fendants have maliciously put a dam, useless to 
them, which, however, obstructs the flow of 
water from their tail-race, and thus weakens the 
power by which their machinery is propelled. 
To this defendants, in effect, answer, that they 
have only exercised their rights as riparian pro- 
prietors, and that if any damage is caused they 
are not responsible, that in fiict they have not 
stopped the natural flow of the water, but that 
the plaintiff has, by increasing his own works 
above, directed the waters of the river out of 
their natural course, and so created an artificial 
accumulation of water which can only escape 
by the tail-race; that furthermore, by these 
works of plaintiff^ defendants were obliged to 
construct the dam complained of by plaintiff in 
self-defence, for that plaintiff's new works had 
deprived defendants of the water that would 
naturally have flowed to their mill. Defendants 
also deny that there was any damage. In addi- 
tion to this they plead that they can at all events 
only be condemned to damages, for that by a 
statute, styled — « an act respecting the Improve- 
ment of Water-courses," a proprietor may im- 
prove the water-power opposite his own property 
to the destruction not only of his neighbour's 
property, even if it be a water-power, and that for 
this such proprietor is only liable in damages,and 
that he cannot be compelled to remove the ob- 
noxious structure. Moreover, these damages can 
only be established by an experiiM. I am not 
surprised that the Act in question should form 
matter for extmordinary pretensions. It is a 



wonderful piece of lagialalion, and appean to be 
the work of some one equally ignorsat of the 
laws of nature, of those of this country, and of 
the general principles of jnrisprudeDceL I dont 
know the particular histoiy of thia Act, bat 1 
ikncy its existence can be readily explained. It 
first graced our Statute-book in 1856, being 
sanctioned on the 1st of July of thai year, elevcB 
days after the Seigniorial Act of 1854 bad been 
<* further amended." Evidently it occurrtsd k» 
some acute person that the Seignion being 
deprived of their riparian rights they would 
devolve to the Crown, and that it was dosaiabk 
to present them to his electors. The mode was 
immaterial, and hence we have the atatote 
in question. I cannot think that the Act csa 
have any further significance than this — ^thak 
each riparian proprietor should poaceaa tbs 
water-privilege opposite his own land, and 
that it any one sought to obtain daosgei 
from him for an injury done, these damages 
should be established by an ezpefiue. To inter, 
pret the Act to mean that there was to be no ac- 
tion but this for damages, no matter what a pnv 
prietor might do under pretext of improviog a 
water-course, would be at once to destroy all 
notions of property and any possible object^ Ihst 
can be avowed, in fiivour of the Act. Again, 
the estimation of damages has been made by 
expertiHf and therefore it would appear that all 
technical objections to the action are disposed 
of, and we have only to enquire as to the merits. 
These present serious difficulties, for the ques- 
tion of fact is rather complex. We have to ooo- 
sider the effect of the extension by plaintiff d 
dam Mo. 1, and also the effect of the dam oom* 
plained of. 

With regard to the first of these worius, it is 
evident that however practically corxect the 
defendants' objection may be to the extensioa 
of dam No. 1, and the restraining of the water 
so collected down to the point of division of 
their line and that of plaintiff^ it can have no 
effect in this case. Defendants have endued, 
nay they have concurred in the existence of this 
work. They have themselves oonstmcted a dam 
almost parallel, of the same sort, which runs op 
the river higher than their division line, coming 
constantly opposite the property of the plaiotiif 
Ag^in, they have joined the end of the qoai do 
No. 3, with their dam, and make use of it. Tkere^ 
fore it is clear they cannot mix up this question 
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of the effects of the digue dn No. 1, with the 
effect of the dam oomplaiaed of by plaintiff. We 
hare then the simple question before us, namely, 
whether the work constmcted by defendants has 
interfered materially with the water-power of 
plaintiff. In support of the action we have the 
opinion of the experts favorable to plaintiff's 
pretensions. This opinion is, of course, entitled 
to great attention ; but its force depends en- 
tirely on the reasons put forth by experts in 
support of their opinion, and the measures 
they have taken to arrive at a correct conclu- 
sion. If there be no reasons given for their 
opinion, and if the proces-verbal of their pro- 
ceedings gives the Court no idea of the things 
they did to verify the fiscts on which their 
opinion is based, we can only be guided b||the 
evidence, unless we are to delegate our functions 
to these mechanical engineers. Now if we turn 
to the evidence of plaintiff it is impossible to say 
that by it, even standing alone, the action is 
proved. It would perhaps be going too far to 
say that there is no evidence, for certain £»cts 
are positively sworn to that go to maintaining 
plaintiff's pretensions, but these tacts are not con- 
clusive. The witnesses are, one and all, people 
without scientific education, and evidently un- 
able to express their meaning intelligibly about 
a scientific &ct, the value of which they have 
learned to appreciate by experience. On the 
other hand we have the facts so unsatisfactorily 
advanced, contradicted by witnesses better pre- 
pared to give evidence than those of plaintiff, if 
not more trustworthy. It seems to me that plain- 
tiff has shown that possibly, nay probably, he is 
suffering by the dam compluned of. I think 
also that the question in issue is of the simplest 
kind, and that if the eaqperU had used proper pre- 
cautions, which they may have done, and reports 
ed them to the Ck>urt, we should have been 
enabled readily to arrive at a satis£Eu:tory con- 
clusion. I would therefore set the report aside, 
reverse the judgment and charge experU to 
report as to the effect of the dam on the water- 
power of plaintiff^ and as to the damage it causes, 
if any. The only alternative is to dismiss the 
action. To maintain the action is to hold that 
the evidence satisfsctorily establishes plaintiff's 
pretentions, but the reference to the experit shows 
it did not, and on looking at their report we have 
not an additional fact They deliver the judg- 
ment which the Court adopts on their authority 



without a single £Eu:t. In the case of EUiee v. 
The Board of WorkSj decided about eighteen 
years ago, this Court held that the opinion of the 
Provincial arbitrators, unsupported by reasons, 
added nothing to the case, although they visited 
the locality and gave their opinion as eaqterU 
under a special provision of the Statute. To 
arrive at any other conclusion is to make the 
ea^rU the actual judges of the case. 

Tkssisb, J. Les principales questions qui se 
prtoentent dans cette cause sont de savoir : 
lo. Si la Compagnie manufiicturi^re de St. 
Hyacinthe, qui possMe le fonds snp^rieur aveo 
un pouvoir d'eau en exploitation, pent se plain- 
dre du refoulement ou reflux des eaux, caus6 
par le possesseur du fonds inf6rieur k cause 
d'nne nouvelle construction ou barrage par ce 
dernier; 2o. Si la Compagnie manufhcturiire 
ayant la premiere, mis en operation Ik des usi. 
nes et moulins, doit 6tre prot^te contre Pappe- 
lant Isaie Frechette dont les usines et moulins 
ont 4t6 construits longtemps apr^s ceux de I'in- 
tim4e. 

La Compagnie manufacturi^re de St. Hyacin- 
the alUgue dans son action contre I'appelant 
Frechette, qu'elle est en possession de moulins 
mus par les eaux de la riviere Tamaska depuis 
60 ans ; elle cite et prodnit ses titres de pro- 
priStS et ceux de ses auteurs, qui remontent 
jusqu'li 1816 ; — qu'en 1878, IsaSe Frechette, qui 
poss^de le fonds infgrieur, a construit dans le 
lit de la rividre un barrage, ou a 61ev6 sa chana- 
see qui fiut remonter et refluer Teau dans le 
canal d'echappement de la Compagnie manu- 
iacturidre, ce qui a I'effet de retarder la marche 
des roues et turbines de ses moulins. Elle con- 
clut k ce qu'il soit ordonn6 an dit sieur Fre- 
chette d'abaisser la dite chauss^e ou barrage, ou 
de les demolir, et de payer en outre $1,000 pour 
les dommages soufferts. 

A cette action, le sieur Frechette a oppose 
diverses exceptions, par lesquelles il appert 
qu'il a, par lui et ses auteurs, acquis cette pro- 
priety qu'il posskle, et que ses moulins y ont 
ete mis en operation depuis 1861, c'est4-dire 
plus de 30 ans apr^s la date de I'acquisition des 
auteurs de la Compagnie manufacturi^re de St. 
Hyacinthe. 

Ces deux propri^t^s en exploitation sont du 
m^me cdt6 de la riviere Tamaska; cells du 
sieur Frechette est sur le fonds inf6rienr, et re- 
volt une partie des eaux de cette rividre dont 
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la Compagnie manQ&cturi^re se sert comme 
force motrice et qu'elle renvoie, par boh canal 
d'Schappement, vers \es moulinB dn dear Fr6. 
chette, qni se tronyent plus bas dans le cours 
des eaax de cette rividre. Chaque partie, d'a- 
prhA la prenve et an plan qni rezpliqne, ex- 
ploiie les eauz de cette riviere vis-^yis da fonds 
dont il a la propri^t^ riyeraine. Le sieur 
Frechette revolt toute la partie des eaux dont 
la Compagnie manufactori6re se sert et, de plas, 
one autre partie, h Taide d'une cbauss^ qu'il a 
foit construire en trayei's de la riyi^re Tamaska. 

Un pea ayant 1878| la Compagnie mana&c- 
turi^re Mtit un nouyeau moalin, et allongea sa 
chauss^e ou barrage dans une partie de la rL 
yi^re yis-2i-yis de son terrain, et amena plus 
d'eau dans son canal oa coarsier, mais en la re- 
mettant toajours h son cours naturel par le 
canal d'6chappement. 

En 1878, le sieur Frechette ezbaussa un 
barrage sous ses moulins d'au moins deux pieds 
de haut ; la consequence fiit que I'ean reflua 
yers les roues motrices ou turbines des moulins 
de la Compagnie, et en retarda la marche r^g^- 
li^re en cauaant dommage k cette demi^re. 

De Ih la pr^sente action, qui iut slgnifi^e pen 
de temps apr6s. 

Le defendeur Fr6chette objecte, en premier 
lieu, que la Compagnie n'a pas, en loi, la pre- 
sente action en demolition de ce nouvel oeuyre, 
parce que I'oeuyre etait d6j& accompli. Elle 
inyoque le droit romain, en comparant cette ac- 
tion h I'un des interdits du droit pr6torien. 

Sans entrer dans une longue discussion sur 
ce point, il me semble qu'il jr a 1& une confu- 
sion d'id6es dans leur application k la pr6sente 
cause. << Les interdits difif6raient profond6ment 
des actions proprement dites ". . . . " Le pr^- 
teur n'a point la pretention de trancher d^liniti. 
yement le litige''.... « Comme magistrat, 
charge de foire les rdglements de police, il inti- 
mait les ordres necessaires pour preyoir les au- 
tres yoies de fait" 2 Bonjean des Actions, 
N08.321, 322, 338. 

Cetait on remede temporaire pour regler la 
possession actuelle, comme dans le cas d'un 
bref d'injonction, mais cela ne detruisait pas le 
droit d'action deyant le tribunal competent 

Dans la presente cause, ce n'est pas seule- 
ment une procedure en dSnoneiation^ << nunciaiio 
no9i operia" — mais c'est une action au fond en 
d^m<^ition de nouyel oeuyre. Cest une action 



reelle negatoire pour iaire declarer qae le ponroir 
d'eau et les moulips de la Compagnie mann&c- 
turidre ne sont soumis k aucnne seryitade en^ 
yers I'exploitation de H. Frechette. II me 
semble que cette action est bien portee. 

La seconde objection fiedte par le defendcor 
Frechette, c'est que la Compagnie n*aanit droit, 
dans tous les cas, qu'^ des dommages, mais ncn 
paH k une demolition du nouyel ceuyre. On in- 
yoque sur ce point le Statut 19-20 Vict c. 104, 
reproduit dans le chap. 61, Statuts Refondns dn 
Bas-Canada. Mais on oublie que ce Btatiit a 
ete introdait pour proteger ceax qui youlaient 
bfltir des moulins et se seryir de pouvoirs d'ean 
yis-&-yiB de ceux qui ne s'en Benraient pas, 
mais non pas de ceux qui ayaient deji des ita- 
lics tfn operation. Ce serait &ire seryir ce droit 
statutaire k un but tout contraire k calm poo: 
lequel il a ete introduit. Si c'etait le cas, le 
proprietaire du fonds inferieur i celni de M. 
Frechette pourrait bAtir un moulin et aurait le 
droit de &ire refluer Peau dc la riyiere yen se»' 
usines et les arrdter, et dire : " je yous paieni 
les dommages seulement ; lo statut precite 
m'autorise k faire refluer les eaux sor les pio- 
prietes riyeraines au-dessns de la mienne en 
payant les dommages seulement.*' Cette prt- 
tention est eyidemment mal fondle. Le Statot 
en question, ^ la sect. 3me, dit : « qu'cn esli- 
mant les dommages, les experts pourroDt eta- 
blir une compenpation ayec la plus yalue qui 
pourrait resulter auz propriStSe dts rMamanU i 
raison de retablissement de tels moulins, etc.* 
Ce n'est done pas que les proprietaires de teire, 
k qui le yoisinage de moulins pent etre utile, 
non pas les autres proprietaires de monlins 
yoisins, qui doivent naturellement Bonftir de 
la concurrence. 

Ce moyen me parait done mal fondk. Ce 
statut, promulgue en 1856, a en poarbotd'en- 
conrager Texploitation des cours d'eau, k Va,re- 
nir, non pas de nuire & ceux qui etaieot deja 
exploites. 

La troisieme exception du defendeur est pln$ 
serieuse ; elle inyoque les titres de proprieteda 
defendeur, qui remontent k 1851. Le defeo- 
deur nie le fait de causer deB dommages i ^ 
Compagnie manufiKturiere, et pretend qoe c*e^ 
la Compagnie manufacturier^ qui lui en cause. 

Sur ces points, une longue preuye a eu liea, 
et il &ut admettre qu'il j a certaines contradic- 
tions parmi les temoins. En pesant leon te- 
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moignages, on s'apei^olt qne la preuve prodnite 
de la part de la Compagnie est plus correcte, 
logique et conclnante. Cependant dans nne 
mati^re sp^iale comme celle-ci, il convenait 
bien de rSf^r les questions de &it k des gens 
de Tart ponr 6clairer Topinion du juge et pr^cl- 
ser, par one inspection et yisite des lieuz, Veffet 
de la constraction noavelle sur le reflux des 
eanz de la riviere Yamaska vers les usines de 
la Compagnie manu&cturi^re et le chiffre des 
dommages. Cest ce que les parties ont en 
apparence compris elles-mSmes, parce que la 
r6ference k experts du 4 fi^vrier 1879 exprime 
qne cela a eu lieu sur « motion de la requ6rante, 
k laquelle les d6ffndeurs ont acquiesce." Les 
parties ne s'accordant pas sur la nomination 
des experts, le juge les nomma, savoir, Thomas 
Piingle, m6canicien, de Montreal, H. If. Per- 
ranlt, ing6nieur et architecte, de Montr6al|E. 
H. Parent, ing6nieur, de Grenville. 

Ces trois experts, gens parfidtement qualifies, 
contre lesquels 11 n'a 6t6 alUgu6 aucun soup- 
Qon, pas m6me de partiality ou d'incompetence, 
Tifllterent les lieux les 12 et 13 Aotit 1879, exa- 
min^rent le dossier, la preuve et les titres des 
parties, et firent un rapport unanime en date du 
28 Janvier 1880, portant en r^sum^ : "que le 
barrage fait par les defendeura est une construc- 
tion en madrier de trois pouces avec poteaux, 
prot^^e par nne chaine de pierre ; ce barrage 
formant coursier d'amont (^head race) foumit 
VetM des moulins k planer des dits defendeurs, 
mais ce barrage, tel que construit, fait refouler 
Vean sur la propriety de la demanderesse k uue 
hauteur d'environ deux pieds & la ligne de divi- 
sion entre les parties en cette cause. 

<( En r^ponse k la 4^me question, ils sont 
d'avis, apr^s avoir pris des niveaux sur le par- 
couTS des lieux en litige entre les parties en 
cette cause, que les defendeurs doivent haisser 
leurs travaux de barrage ci-dessus decrits, entre 
la me St. Hyacinthe et le hangar k outils, de 
22 pouces, de mani^re k ne pas refouler I'eau 
sur la propriete de la dite demanderesse au-del& 
du point marquS A sur le plan figuratif ci-an- 
nex^. 

<< En r^ponse k la 56me question, ils sont 
d*opinion que les dommages causes k la dite 
demanderesse par le fiiit des travaux de barrage 
des dits defendeurs ci-dessus decrits n'excklent 
pas la somme de $100.'^ 

La cour inferieure k 8t. Hyacinthe a adopts 



les conclusions de ces experts, et prononc6 un 
jugement final suivant ces conclusions. 

Le principe qui doit nous guider dans la de- 
cision de cette cause se trouve enonc^e dans 
I'art. 601 de notre Code Civil, comme suit : 
« Les fonds inferleurs sont assujettis envers 
ceux qui sont plus eiev^s k recevoir les eaux 
qui en d^coulent naturellemeut sans que la 
main de Thomme y ait contribue. Le propri6- 
taire inferieur ne pent pas eiever de digues qui 
empdchent cet ecoulement.'^ 

Bans I'espece actuelle, les eaux qui deooulent 
du fonds superieur occupy par la Compagnie 
manufiu:turidre intim^e, sont les eaux de la 
Riviere Yamaska ; elles y coulent naturellen|ent 
du fonds superieur au fonds inferieur. La Com- 
pagnie n'a rien ajoute au volume de Teau par 
<< la main de Phomme," elle n'y a amene artifi- 
ciellement aucune autre riviere, source ou ruis- 
seau ; elle s'est servi de I'eau de la Riviere Ya- 
maska vis-2k-vis de son terrain pour les besoins 
de ses moulins et usines, comme elle en avait 
le droit, et elle renvoie Peau k son cours naturel 
vers le fonds inferieifr occupe par M. Frechette, 
mais celui-ci SUve une digue qui empSche cet icou- 
lement. II est done en contravention au principe 
pose dans cet article absolu de notre Code. 

La jurisprudence fran^se foumit des arrets 
dans ce sens. Dalloz, Jurisp. generale, anno 
1856, pp. 289, 296. 

Curasson, Actions possessoires, pp. 33, 34, 
No. 24, dit : " Le voisin etablit un barrage qui 

detoume les eaux qui me sont necessaires 

ou bien le barrage qu'il pratique au-dessous de 
ma propriete (exactement le iait dont se plaint 
la demanderesse en cette cause), y fait refluer 

les eaux empeche le roulement de mon 

moulin dans ces cas et autres semblables, 

le nouvel oeuvre, quoique pratique par une 
parti e sur son propre fonds, donne lieu k Tac- 
tion possessoire." 

Curasson, p. 276 : " Si le proprietaire de I'u- 
sine inferieure a procure, dans Tannee, k son 
barrage un exhaussement qui fasse refouler les 
eaux et entrave le mouvement du moulin supe- 
rieur, alors le proprietaire de cette usine sera 
bien fonde k agir en complainte." 

Daviel, regime des eaux, Vol. Ill, No. 844. 

La meme jurisprudence prevaut dans les 
Etats-Unis. Angell, on Water Courses, p. 538, 
No. 341 : ** Where the proprietor of a mill, and 
a definite proportion of the water power or flow 
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of water in a stream, makes a change in a sluice 
way, which occasions an increase of back water, 
injurious to the mill of a neighboring owner, 
who is also part owner of the water power, the 
latter is entitled to maintain an action there- 
for." 

Le jngement dont est appel est d'accord ayec 
ies principes qui sont 6nonc68 dans la jorispra- 
dence ; il nous paiait correct en droit et con- 
forme k la preuye et anz titres prodnits par Ies 
parties. Cette Conr confirme ce jugement et 
rejette Tappel avec d6pens. 

Judgment confirmed.* 
LaeotUf Qlohemky j* BitaiUon^ for appellant 
Oeoffrumj Rit^ret, LwioleiU |- Dorum, for res- 
pondent. 

* An appeal has been taken to the Privy Goanoil 
from the abore decision. See the opinion of Mr. Job- 
tice Stuart, in the case of Brouix y. TrenMaVt Court 
of ReTiow, Quebec, 7 Q. L. R. pp. 960-363. 



GENERAL NOTES. 

The Hon. Geo. A. Walkem, Q. C. of Victoria, B. C, 
has been appointed one of the Puisn^ Judges of the 
Supreme Court of British Columbia, ttice Mr. Justice 
Bobertson, deceased. 

Mr. O. W. Burbidffe, of St. John. N.B., has been 
appointed Deputy of the Minister of Justice, in the 
place of Mr. Lash, resigned. 

The Hiadoo English author of a *' Memoir of the late 
Honorable Justice Onoocool Chunder Mookerjee " thus 
describes the merits of the subject of the memoir be- 
fore his elevation to the Bench : " Since he joined the 
native Bar down okdfinem of his career as a pleader, he 
had won a uniform way of pleading. He made no 
gairish of words, never made his sentences long when 
he could express his thoughts in small ones. Never he 
connterchanged strong words with the pleaders or 
barristers of the other party. In defeating or conduct- 
ing a case his temper was never incalescent and haiy. 
He well understood the interest of his client, and 
never ceased to tussle for it until he was flushed with 
success, or until the shafts of his arguments made his 
quiver void. He was never seen to illude or trespass 
upon the time of court with fiddle-faddle arguments 
to prove his wits going a-wool-gathering, but what he 
sidd was nude truth, based upon itu cwUt, lex non 
sertjpCa, lex tcripia, etc., and relative to his case and in 
homogeneity to the subject-matter he discussed, and 
always true to the points he argued. He made no 
quotation having no bearing whatever to his case, but 
cited such acts, clauses and precedents that have a 
direct aflfinity to his case, or the subject-matter of his 
argument. By-the-by, I should not here omit to 
mention that he had one peculiarity in his pleading 
which I have observed very minutely. Having first 
expounded before the court the anatomy of his case, 
he then launched out on the relative position of his 
client with that of the other, pointing out the guidpro- 
Qwd or bolstering up the decision of the lower court 



with his sapience and legal aonmen and 
waiting with quietude to see which side the eoiirt 
takes in favorable consideration, knackling to the argu- 
ments of the court, and then indneing it gradBally t» 
his favor, giving thereby no offence to the eonrt.'* 

It is by no means an unoommoo ooenrrenee Dow-a- 
days, for parties to an action to eooduet their c o s es ia 
person, and the practice is by no means eonfiaed ts 
male litigants. In a recent instance, where an ai^ioB 
was brought by a lady against the Right Boo. W. H. 
Smith, the First Lord of the Admiralty in the last Cob- 
servative Administration, for alleged improper decep- 
tion of certain securities and doeoments referring tb 
her income and sanity, for not handing them back to 
her, on his going out of office, and for libel, the plaiDtiff 
had apparently prepared the pleadings henelf, la 
addition to coming into court to support them ia 
person. Her claim was certainly unique. It ran ai 
follows: "The plaintiff claims iOfiOOl, and aU legal 
expenses and outstanding debts paid, and pavn-ti^ett 
redeemed, a public apology, and all libels contrftdlcted 
in all the public newspapers, foreign, domestie and 
English, and the committal of those who slandered and 
libelled her, and forged and lithographed her name, 
to Newgate for life, with twenty strokes from the ^t- 
o'-nine tails on the back of each perscn." Doe? not 
the fact that it is possible for a litigant to pvisne a 
claim such as this, to the Court of Appeal* aiiggast 
that there is no sufl&cient check upon the early stages 
of frivolous actions 1—Law Timet' 

In Ikvg V. DoffPt 51 L- J., N. S. 19, the plaintiff, a 
porter, sued a female cook in a hydropathic eetaUisfe- 
ment for dissolution of a marriage founded on the fol- 
lowing agreement: "This is to certify that whei 
the undersigned parties do agree that they will 
and that only to save the female of us from ahamiag 
her friends or telling a lie ; and that the said marriage 

shall be no more thought of except to tell her frieoda 
that she is married (unless she should arrive at the 
following accomplishments, namelv, piaao, ringing, 
reading, writing^ speaking and aenortmenU ; and 
whereas these said acoompBshments nave in no waj 
been sought after (much less mastered), therefore the 
aforesaid marriage shall be and is null and void ; aod 
whereas we agree that the male of us shall k«ep h^ 
harmonium in the aforesaid female's sitting-rooca.aBd 
agree that it shall be there no more than four nacmths. 
and that from that time the afbresaid aod ■ader> 
sicned shall be free in every respect whatsoever of the 
aforesaid female, as witness our hands, ete. , QUhenae 
L. H. Jeffries, William PritchaidDagg.'* 

The London Law Timet, in commenting opoa the 

lawyers in the House of Commonrand in the Swuiteof 

the United States, says: — ^Itisa matter of cmBmoa 

historical knowledge that towards the end of the Hth. 

and during the earlier part of the 17th centuy, the 

House of Commons included among its members a vcxy 

large proportion of the legal profession, whose energy 

and eloquence earned for them from Lonl Baeon the 
title of " the literaf weaUa of the House.*' In lal» 
times, even if their actual number has notdimioislieL 
it is certain that their proportion to the remidader of 
the House has become smaller, and it is more than 
certain that they have never attained the preponder- 
ance that the profession enjoys in the Leglslatnie ef 
the United States. In the Senate of that oonntry. sd 
less than fifty>seven out of seventy-six mooibeR are 
lawyers, and in the Lower House as manvas 195 oat of 
the 2S93 representatives : in other wow, mere tfaaa 
two-thirds of the whole Legislature belong to the lesal 
brotherhood- 
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THE JUDGES OF FRANCE. 

A cable de8|>atch from Paris, of date June 13, 
states that in consequence of the action of the 
Chamber of Deputies on the previous Satur- 
day in voting the abolition of the irremovabil- 
ity of jadges and in £fivor of the principle of 
electing judges, M. Humbert, Minister of 
Justice, tendered his resignation. President 
Orevy refused to accept it. M. Humbert then 
asked leave of absence for a month. 

The N. Y. Beraldj in a paragraph referring to 
this intelligence, gives some information con- 
cerning the judiciary of Fiance. It states that 
hitherto the judicature has been recruited from 
among the wealthier classes. It was regarded 
as an honor to be a judge or proeureur (public 
prosecutor), and men of property were willing 
to pay highly for it. No French judge could 
live on his salary. The highest-^that of the 
President of the Court of Cassation — amounts 
to $5,000 only, and out of this the President 
has to pay his clerk or secretary, and he is ex- 
pected to keep up a costly establishment in 
order that he may entertain his brother judges, 
Cabinet Ministers and other eminent people. 
In countr}' towns a judge of first instance re- 
ceives $460 a year, a president of a court of 
^Bt instance $600, and a councillor of a court 
of appeal $800. The presidents of the twenty- 
four courts of appeal are paid more liberally, 
for they get $2,800 ; but they keep up consider- 
able state, for they have to return the hospital, 
ities of prefects, generals of division, mayors 
and other officials, besides giving dinners to the 
Bench and Bar of their jurisdiction. There is 
no evading this obligation, which is imposed by 
an etiquette which has almost force of law, in- 
somuch that a man cannot accept the office of 
president of a court unless he have a good pri- 
vate income. But the councillors of courts of 
appeal are heavily taxed too. Each in his turn 
is appointed to preside over the assizes in the 
large departmental towns, and for doing this 
he receives a fee of $100, whether the assizes 
last one day or twenty. The travelling 
president with his clerk and servants puts up at 



a hotel ', he must hire a carriage and pair to pay 
his official visits^ and unless he would pass for 
a niggard he must give a series of dinners. At 
the close of the assizes he holds a grand lev6e, 
at which all the officials of the town and all 
who have anything to do with the assizes, even 
to the forty jurymen summoned for thfi occa- 
sion, pay their respects to him and eat and 
drink at his expense. 

The present bill proposes to abolish all courts 
of first instance except in the chief towns of 
departments ; to reduce the number of council- 
lors of courts of appeal, and to enlarge the juris- 
diction of the Juges de petiXf who would be raised 
to about the same status as English county 
court judges, besides having enlarged powers 
in criminal causes. There is at present one 
Juffe depaix in each canton — that is 1,620 in the 
whole of France — and their salaries vary be- 
tween $600 and $1,200. They may adjudicate 
upon petty offences, such as trespass and minor 
kinds of poaching, which do not entail more 
than two days' imprisonment or. a fine of more 
than $5 ; and upon civil cases about sums not 
exceeding $50. But if they be commissioned 
to deal with cases of fiagrarU dilit involving 
sentences of three months, and with civil dis- 
putes concerning sums of $200 — if, in fact, 
most of the business of the abolished courts of 
first instance be thrown upon their hands — 
their labors will be considerably increased and 
they will have to be paid more suitably. 
Hitherto the office of juge de paix has not been 
fraught with any great prestige, and some time 
must elapse before there is enough change in 
this respect, owing to the enhanced importance 
of the post, to attract men of position. On the 
other hand govemmeot will not find men of 
acquirements sufficient to make good Jugei de 
paix willing to go and live in ehrfe-lieux de can- 
totu which are often mere villages, and to work 
very hard all the year round, for $600. Even 
if men were found to accept the posts on such 
terms, they would form a very unsatisfiactory 
class of officials j for unless they were known 
to have private incomes they would be 
sure to be suspected of taking bribes. Until 
now the Juges de paix have generally been retired 
country notaries, who accepted the office be- 
cause the work was easy, gave them a little 
authority in their cantons, and led after a time 
' to their being decorated with the Legion of 
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Honor. In tntare they will have to be men in 
the prime of life ; and it will hardly be possible 
to get men of this class for less than $1,300. 
The saving which may be effected by disraiss- 
ing about three hundred judges in a hundred 
courts of first instance will therefore be more 
than set off by the cost of increaviug the sal- 
aries of juffea de pcdz. Indeed, it is probable 
that some of the last named magistrates resid- 
ing in districts where the work is very heavy — 
as in the Paris arrondissements, which rank 
with cantons — will get $2,000 to $3,000 a year; 
and as the o\&juge9 de paiz will be superseded, 
the first effect of the reform in the judicature 
will be to place 1,620 decently paid posts at the 
disposal of the government for distribution 
among struggling avocaU belonging to the bour- 
ffeaiiie. 

THE BAR OF MANITOBA. 

Manitoba, after the fashion of rapidly develop- 
ing territories, has had a large influx of lawyers 
from the older sections of the country, especially 
from Ontario. Those who had possession of the 
field naturally soughtto impose some restrictions 
upon the new-comers, and an examination was 
made obligatory. This, it is said, brought about 
the curious anomaly in some cases of practi- 
tioners from Ontario being compelled to appear 
before their old pupils, for an examination into 
their fitness for practice. Legislation was asked 
to smooth the path to practice, but the Manitoba 
bar contrived that they should still hold the key 
to the position. A correspondent, who is a 
member of the Quebec bar, tells us the end of 
the controversy in the following words :-^ 

<< The final act in the legal f&rce was the most 
faroical of all. Those who had been loudest in 
their denunciations of the Law Society, when 
they found they had outwitted themselves by the 
working of the new bill, petitioned the benchers 
to admit them on a nominal examination. This 
request was fiivorably received, and the seventy 
and seven were admitted after an easy oral ex- 
amination. The swearing in process then com- 
menced. The Chief Justice, with a grim sense 
of humor, made the candidates stand in a row 
around the Court-room like school-boys in a 
class. There were Queen's Counsel learned in 
the law, jurisconsults of wide Canadian reputa- 
tion, authors of profound legal treatises, aud 
stem examiners of the Ontario Law Society, 
standing in line, toeing the mark, with humbler 
members of the Bar, briefless barristers anticipat- 
ing a rush of practice, and youthful attorneys 
looking forward to a large elienUle, As soon as the 



line was formed and the roll called, Bibles were 
produced, and the candidates formed with mili- 
tary precision into groups of six, each group 
holding one Bible. The clerk of the Court tbeo 
read the oath of allegiance, which was fwom to 
by each kissing the Bible in turn. The barristei's 
oath was then taken in the like fashion. The it- 
tomeys were next called up, and the oath of alle- 
giance and the attorney's oath administered to 
them also. Those who were admitted both as at- 
torneys and barristers took the oath of allegiance 
twice, the Chief Justice dryly remarking that it 
would do them no harm to take the os)^ evety 
five minutes of the day. The legal ootps were 
then dismissed to the ante-room to sign the btr- 
rister's roll, which terminated the proceedings " 



NEW TRIAL. 

An unusual ground for granting a new trial 
was lately sustained by the St. Louis Court of 
Appeals. A prisoner convicted of murder is to 
have the advantage of a new trial on account of 
the Ignorance, stupidity, and gross blundering ot 
his counsel, Mr. A. A. Bradley. The St Louis 
requirements from aspirants to the legal profes- 
sion must be extremely aAderate, or it would 
not be possible for the Court to say of one who 
has satisfied them : " In looking over this record 
we find in the performance of the counsel for 
the defendant an exhibition of ignorance, stupid- 
ity and silliness, that could not be more absoni 
or fantastical if it came from an idiot or lunatic." 
This censure might be thought unduly serere, 
but unfortunately, Mr. Bradley having since 
rushed into print in the new6p^>er8, alt doubt 
as to his " ignorance, stupidity, and silliness'* i)> 
at once dissipated, and the reader is fiilly dis- 
posed to concur with the Court in thinking tfait 
'* the prisoner here in effect went to his trial and 
doom without counsel." 



HOTES OF GASES. 



SUPERIOR COURT. 

MoNTBBAL, June 15, 18^2. 
Before Mackay, J. 
Bbauvais v. Lanthibr et aL 
Louage dounrage — Want of T^rme. 

Pbr Curiam. The plaintiff complained of the 
non-delivery of a mantemL It was alleged that 
in September, 1880, this manUau was delivered to 
defendants, to be finished on or before the 24th of 
November ; and that there was also a muff to be 
delivered for $1 7. The sum of $89 was to be paj- 
able by plaintiff on delivery. The sum of $100 
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is claimed for inconveDience and damages, 
owing to jaoQ-delivery, and the conclusionB are 
that'defendants be held to deliver, and in default 
to paj $150 for value of the manteaUj and $100 
damages. 

On the 6th of Febmary, 1882, pleas were filed 
by the defendants, alleging that it took time to 
find the necessary materials; that the dyeing 
took time, and foiled several times ; that no time 
was fixed for the delivery of the articles, and that 
the defendant<i offered back the manieau during 
the delays, bat the plaintiff preferred to let the 
defendants continue to hold them; that the 
things had been delivered in time to serve this 
winter, a few days after service of the writ j that 
the action was malicious ; that defendants were 
not put en demeure before suit ; and the plaintiff 
had another manUau of the defendants all the 
time, and the plaintiff's mawUau^ as delivered to 
defendants, was not worth over $60. 

The plaintiff answered specially that a term 
(24th of November, 1880,) was fixed for the re- 
turn of the manteau and the muff; that the man- 
teau alleged to have been lent to the plaintiff 
wasonly adolman, delivered about or just before, 
iBt January, 1881 ; that at the end of 1881 the 
plaintiff had to hire from Brahadi for the winter 
of the end of 1881 ; that defendant's plea is in 
several respects in bad faith ; and that just before 
suit, there was a new putting en demeure of the 
defendant. 

Even the defendant's admissions show that 
there were enquiries in the fall of 1881, even be- 
fore—evidently about Ste. Catherine, 1881— and 
that plaintiff was excited about the delay. At the 
end of the first year the plaintiff agreed to defer 
till the following summer the dyeing of the man^ 
Uauj sayg the witness Belair, so that during the 
winter of the end of 1880, and first months of 
1881, the plaintiff was without grievance, and 
about Christmas, 1880, or before New Year's 
Day of 1881, the plaintiff wrote and borrowed a 
manUau from defendant. Then about Ste. Cathe- 
rine, 1881, says Belair, a visit was made by 
plaintiff to defendant, and even then there was 
no promise/or a fixed day. The defendant offered 
hack the manteau as it was, but the plaintiff left 
it with defendant. 

It is certain that in November, 1881, another 
enquiry was made, and the defendants answered 
that it would be delivered as soon as possible. 
On the 14th January, 1882, the marUeau was de- 



livered. There was no real putting en demeure 
before suit. On these fiicts the Court is of opin- 
ion that the plaintiff has not proved any right 
to have damages against the defendant as asked. 
It is not proved that the manteau was delivered 
to the defendant under promise by him to finish 
its alterations by the 24th of November, 1880 ; 
no term was ever agreed upon ; and at the end 
of 1880, the plaintiff agreed to defer till the fol- 
lowing summer the dyeing of the manteau. From 
Ste. Catherine, 1880, to January, 1882, though 
plaintiff asked for the manteau, no day was agreed 
upon for its delivery. The plaintiff might have 
notified the defendant and have enforced de- 
mand for delivery, but he did nothing of the 
kind. The action must therefore be dismissed 

with costs. 
The judgment is as follows : — 

<< Considering that plaintiffiB have not proved 
their allegations material of declaration ; 

^< Considering that plaintiffs have not proved 
their right to have damages against defendant as 
asked ; 

^ Considering that they have not proved that 
the manteau referred to was delivered ti defend- 
ant under promise by defendant to finish its 
alterations by the 24th of November, 1880 ; 

*' Considering that no termeprifix was, ever ; 

" Considering that at end of 1880, plaintiffs 
agreed to defer till the following summer the 
works, particularly the dyeing of the manteau, fur ; 

*< That from Ste. Catherine, 1881, to January 
1882, though plaintiffs asked for their manteau, 
it was not agreed upon for a fixed day afterwards 
for its delivery, but the manteau was left with 
defendant without particular term fixed for its 
delivery back to plaintiff ; 

*< Considering that the manteau has been re- 
turned to plaintiffs ; 

<' Considering that the contract of hiring 

referred to in plaintiff's declaration was without 

fixation ofterme, and that the plaintiffs after the 

contract of hiring of defendant, never intimated 

before this suit determination and resolution 

to rescind the contract, with positive demand 

back of the manteau referred to ; that he might 

have notified of such a resolution, and made 

such a demand, and even enforced it before this 

suit, had he pleased ; but he did nothing of the 

kind. Action dismissed. 

Longpr€ ^ David for plaintiff. 
Trudel, Charbonneau, Tfudel ^ Lamothe for de- 
fendant. 
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SUPERIOR COURT. 

MoNTBBAL, June 16, 1882. 
B^ort Mackat, J. 
Lemonier v. Charlbbois. 

Sale — Aceeptanee-- Proof by parole tnUmony. 

Pbr Curiam. This is an action of assumpsit, 
for the price of a barrel of wine. The price was 
over $50, nameljr, $110, but the Statute of 
Frauds as carried into our Code, does not say 
that the acceptance of the goods must be proved 
by writing. The defendant denies that he ever 
bought the wine from the plaintiff. But there 
was a sale and delivery of the wine. What was 
the conduct of Charlebois after the delivery ? 
It is true that he sent a person to say that he did 
not want the wine, but afterwards he dealt with it 
as owner of it This is proved to the satisfaction 
of the Court (as in England it would have to 
be proved to the satisfaction of a Jury) by his 
offering to sell the wine. In the case of Blenkin" 
sop V. Clayton^ it was held that where a person 
who has contracted for the purchase of goods 
offers to resell them after delivery, whether this 
was an acceptance was a question for the jury. 
The acceptance need not be in writing, but 
may be evidenced by acts, &c. Here the defend- 
ant thought there could be no proof of the sale, 
and the Court was at first disposed to think that 
he must go free ; but though there can be no 
proof by parol of a sale there can be proof of 
acceptance after delivery, and the defendant is 
bound. The plaintiff has proved the sale alleged, 
the delivery to defendant, and his acceptance. 
It is proved by Lacan that the defendant told 
him that he had bought the barrel of wine for 
$110, and offered to sell him the half, and press- 
ed him to buy. Where the buyer has accepted 
after delivery to him, the seller need show no 
writing. The plaintiff will, therefore, have judg- 
ment. 

Bamardy Beauehamp ^ Oreiyhion for plaintiff. 
Vanasse 4" Maekay for defendant. 



SUPERIOR COURT, 

Montreal, May 31, 1882. 

B^ore JOHNSOX, J. 

Hendbrson et al. v. McShamb. 

Charter party — Interpretation of contract. 

Per Curiam. The plaintiffs are shipowners 
in England, and they bring this action against 



the defendant to recover the difference between 
the freight they were able to get for their ship, 
the << Emblehope,'' and the freight they would 
have got if the defendant had kept his oontnct 
under a charter party between them ; that U to 
say, the hirer being obliged to pay for ^e whole 
ship, he is called upon now to pay for so mox^ 
as is empty— or for what is called dead frdgbt 

The defendant raised a variety of pleas, most 
of which are not now insisted upon ; but open tbe 
fourth plea, a question more of fact than of law 
presents itself for decision. By this fourth plea 
it was said that the charter party stipniated for 
the arrival of the vessel here in the port of 
Montreal at the opening of the navigation of 
that year. 

The answer to this plea is that the vessel 
arrived at the time meant and contemplated br 
the contracting parties ; that there was do fixed 
or express time *, and that her arrival here vis 
calculated with reference to the time of de- 
parture of the other vessels that had been char- 
tered, and that were to leave here in 8noce8sio&. 
This appears a reasonable meaning to pot upon 
this agreement^ sufficiently accords with tbe 
averment in the declaration, which is not that 
the vessel was to arrive, as is stated in the plea, 
at the opening of the navigation, nor yet 
exactly what is stated in the charter partj. 
which is as follows : << Between the opening o! 
navigation 1879, and thereafter to ran regu- 
larly and with all despatch between Montreal 
and London -, and to be despatched from Mont- 
real in regular rotation with other steamers 
under charter to the same cliarterers, up to the 
1st October, 1879." What the parties apparent- 
ly intended was, that as there was to be a sncceE- 
sion of cargoes, the ships should arrive at 
convenient times. In point of fiict, one of them 
arrived on the 17th May, another on the 18tb, 
and the third — the one chartered in the present 
case — on the 5th of June. But as regards this 
particular vessel, there was no agreement that 
she was to arrive by any particular day, nor 
even at the opening of navigation. The under- 
standing was with reference to cargoes succeed- 
ing one another between the opening of naviga- 
tion and the last shipment in October; and Mr 
Shaw, in his evidence, says the ship arrived 
about the time she was expected. Therefore 
upon this point, I am against the defendant 
and this is really the whole case ; for the points 
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miaed by the other pleas were abandoned, and 
the eyidence of the demand is complete in all 
other reepects. 

Abbottf TaU # Abbott* for plaintiff.8 

Kerr, Carter ^ MeGibbon for defendant. 



SUPERIOR COURT. 
MoMTRiAL, December 10, 1881. 
Before Mackat, J. 

Ross et yir v. Ross et vir. 

Executor — AdminiUratiork—Orounde for removal 

from office. 

Pkb Curiam. The defendant, Alice Louisa 
Ross (Mrs. Thayer), is sued as sole surviving 
ezecntrix of the will of the late John Ross, in 
an action to have her turned out of tbe execu- 
torship and compelled to render an account of 
her executorship. 

The plaintiff (Mrs. Joseph T. Kerby) is a 
daughter of John Ross ; he died in 1863, leaving 
a will of date 1861. In 1866 the defendant 
Alice married Dr. Thayer. The declaration 
chaiiges that she has, since her marriage, been 
managing the executorship by attorney — name- 
ly, by her husband — to whom, in violation of 
law and of John Ross' will, she has given a power 
of attorney. The declaration accuses the de- 
fendant of waste, improper charges against the 
plaintiff, for alleged expenditures and percenta- 
ges ; also it chaiges that the defendants have 
contrived bonuses to themselves on leases 
granted to people, not stating them to the 
plaintifb in any way, so that plaintiffs only be. 
came aware of it within the six months next 
before the suit; that the defendants have 
made improper lease of some of tbe real estate 
for mere nominal rent to one Miss Cressy, when 
a large beneficial rent was procurable, and even 
offered for it, &c. 

The pleas are the genenl issue — and not 
guilty ; faithful administration by the defen- 
dant^ with renderings of true accounts with 
which plaintiffs have from time to time de- 
clared satisftction. 

At the enquHef Foley says that he is tenant 
of part of the Roes property on McQill street. 
He has a lease firom Miss Cressy after negotiat- 
ing for it with Dr. Thayer, acting for Miss 



Cressy. He never saw Miss Cressy till the lease 
was being signed. He paid $250 in advance on 
the rental of |600 a year. While the building 
was going on nominally for Miss Cressy, and 
meant for Foley's occupation. Dr. Thayer was 
superintending half a doxen times a day. 
Thayer knew that Foley would have given $300 
a year for the lot vacant, but he refused. Miss 
Cressy says she leased the lot because nobody 
would take it Stames swears that he also 
offered Thayer $250 a year for the vacant lot, 
but Thayer refused, sa3ing that it was worth 
$600 a year, yet he leased it to Miss Cressy free 
of rent for two years, on terms of her spending 
$600 in building, and then, after two years, pay- 
ing $150 a year. As to Miss Cressy, there is 
suggestion by plaintiffs that she was a mere 
prite nom for defendants, or a cat's paw. On the 
30th April she gets a lease to transfer it at a 
profit on tbe 3rd of May. It is said that she 
was a servant formerly in the defendant's em- 
ploy, and has been elevated into a companion 
in the house, and there is strong proof to that 
effect, though witnesses swear to never having 
had knowledge of her having been servant, but 
only lady companion. I will not say what she 
was exactly, but must say that such were the 
domestic and social relations between her and 
Mrs. Thayer and the Doctor, that the transac- 
tion between them about the vacant lot— I 
mean the lease to Miss Cressy — as it was made, 
under the condition of things existing just be- 
fore the lease was granted, does not look fair 
towards the defendants, and does not look like 
faithful administration by the defendants, but 
the very contmry. I cannot agree with the 
witness. Judge Badgiey, that the Cressy lease 
was favorable to the estate. Stames says that 
in December, 1877, for getting a lease from Dr. 
Thayer, Stames and Murray paid him $160 in 
cash and discharged a debt due by him for his 
board and lodging of nearly $150. 

Now, taking up the accounts rendered by Dr. 
Thayer, the one plaintiff's Exhibit A 3 ought 
to show those sums had by Dr. Thayer, but it 
does not. Thayer never mentioned it, and Mrs. 
Thayer must partake of blame hereabouts for 
her husband's (her agent's) doings, which she 
seems to have known about. In December, 
1879, a new lease was granted by Dr. Thayer 
for five years from 1st May, 1880, and Dr. 
Thayer insisted upon a bonus of $300 upon 
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this, and got it in 1879. If Dr. Thayer did not 
mean secretly to appropriate this he would have 
carried it into the account next following that 
of December. The plaintiffiB' Exhibit 4 is that 
account rendered in February, 1880| but it 
mentions nothing of it. Murray also proves 
this $300 bonus received by Dr. Thayer. Here I 
would remark that though it is proved that Kerby 
might have been, or was, willing to grant or 
lease without any bonus, and for no larger 
nominal rental than was stated, Thayer is not 
the less seen in a fraud. As to Stames, it is said 
against him that he has been security or a 
bondsman for Kerby, when Kerby was cap- 
iassed once, but I see no reason to disbelieve 
anything that Starnes has said. The witness 
Tuckwell swears to another bonus had by Dr. 
Thayer on granting Hart k Tuckwell a lease in 
May, 1879. Dr. Tbayer first asked $1,000, and 
finally agreed to one of $500. It was paid on 
the 10th of May, and should have appeared in 
the next account rendered by Dr. Thayer, un- 
less he was meaning to suppress it, to the wrong 
of the plaintifiiB. That next account was the 
one rendered in August, plaintiffs' exhibit A 7, 
but in it there is no mention of the $500. Never 
was there credit for any of those $500 to the 
plaintiffs. Certainly standing as at 1st of 
August, 1879, this bonus act of Dr. Thayer's 
does not look like honest administration. The 
defendant herself says that she is not a busi- 
ness woman, and shows that she has handed 
over her office to her husband virtually. On 
page 20 of her deposition she admits, after much 
shirking, a bonus of a diamond ring had by 
her from one Decker for a lease, and I wonld 
refer to p. 23 of her deposition as to her manner 
of answering about the Hart k Tuckwell bonus 
of $500. 

I have come to the conclusion that the case 
for the plaintiff is very strong ; the defence fails, 
for it has weak points, which I have alluded to 
sufficiently, and is not stronger than its weak 
side. Never mind if some fair administration 
appears to have been ; there has been so much 
unfair that the Court sees the numdataire here, 
the female defendant^ so much in fault that she 
must be removed from the executorship, and 
judgment goes so, and for an account. 

KerTj Carter 4" McOibbon for plaintiffs. 

Ritchie j* Ritchie for defendants. 



COURT OP REVIEW. 

MoNTRBAL, April 29, 1882. 

Mack AT, Papinkau, Bdcranan, JJ. 

fFrom S.C, Montreal. 
Chapman v. Bbnallaok. 

Instigating seizure (^ moveable effects-^ Damagee. 

The plaintiff inscribed upon a judgment of 
the Superior Court, Montreal, Torrance, J., 
Dec. 30, 1881 ;— See 6 Legal News, p. 109, for 
judgment of the Court below. 

Mack AY, J. The plaintiff sued for $1,200 
damages, for defendant having instigated one 
Bolduc to take out two mmim arrite before judg- 
ment against plaintiff's goods and chattels 
for plaintiff's fraudulent secreting of property 
and meditation of flight. The plea is : «< honest 
belief by defendant ;" justification and reason- 
able and probable cause for making any state- 
ments he may have made to Bolduc, or others, 
creditors of plaintiff. The action has been dis- 
missed because of plaintiff's conduct being sus- 
picious. The judgment finds that Chapman 
and Benallack had been partners; that their 
partnership property had been sold by auction 
and $900 of the partnership money was taken 
by Chapman, who went to the States. The 
judgment finds that plaintiff has not proved 
want of probable cause for the two seizures, and 
that the allegations material of the declaration 
are not proved. 

The finding by the judgment of want of pro- 
bable cause is said to be made where it is not 
appropriate, as the defendant is not charged as 
fbr malicious prosecutions or attachments. That 
may be. It is also said that the judgment 
reposes on some illegal testimony going to 
prove plaintiff's wife's statements about things 
touching which she is under disability to testily. 
This may be, yet does not appear clearly. 
All that is proved is that the wife at her house 
said to persons calling that her husband was 
gone. But the judgment does not repose, and 
need not, upon what the wife said ; and though 
want of probable cause for the seizures needed 
not bo proved by plaintiff, the defendant, if 
proving probable cause for speaking as he did 
to Bolduc, leading him to make the seizures, 
may be held entitled to protection, and to be 
freed from plaintiff's demand for damages .j The 
plaintiff's going away to the United States with 
all the money, without paying debts and with- 
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oat any kind of intimation to anybody of inten- 
tion to leave Montreal, also leaving Benallack 
diminished in fortune to satisfy all the claims 
against the partnership, was enough to raise 
the worst suspicions in Benallack's mind. By 
his plea he says he verily believed that Chap- 
man would never return and had left with 
intent iv defraud. 

We think Benallack was warranted in saying 
all be did, even if advising Bolduc to seize 
as Bolduc did. Bolduc swears that he did nut 
6tize because of what the defendant said, but 
l»eraii8P of what Mrs. Chapman had said. There 
is much to show that Bolduc was really moved 
l>y defendant ; nevertheless we do not see that 
plaintiff is entitled to judgment. Judgment 
confinned ; one nwtif struck out. 

L. H. Davidton^ for Plaintifl. 

Cruiekthank i Cruiekthank^ for Defendant. 



COURT OP REVIEW. 

Montreal, April 29, 1881. 
Mackay, Rainvillb, Buchanan, JJ. 

[From C C, Ottawa. 
McGiLLivRAY V. McLaren etal. 

Water power^Dam.—C.S L.Cy Cap 51. 

The defendant inscribed in Review of a 
judgment of the Superior Court, District of 
Ottawa, Bourgeois, J., 16th Dec., 1879. 

The action was instituted for the recovery of 
$3,000 danuiges, alleged to have been suffered 
by the plaintiff by reason of the damming up of 
a creek, tributary of the North River, traversing! 
plaintiff's property, during the years 1871-1873. 

The plaintiff alleged that for the purpose ol 
driving the sawlogs to defendant's mill on the 
River Nation through the branches thereof, he, 
defendant, had erected a dam on the west 
branch of the creek above plaintiff's farm, and 
one dam at a lake in lot No. 17, five miles above 
«id farm and another dam about 3J miles 
above the latter dam ; also another below the 
plaintiff's ferm in the 5th Range of the town- 
ship of Lochabar; that the construction of 
these dams caused the water to overflow the 
tlats on plaintiff's property, depriving him of the 
oee of 90 acres for iarming purposes. The 



plaintiff alleged specially that the creek in 
question where it falls through his farm, is not 
a navigable or even a floatable stream, and that 
the water and the bed of the stream belong to 
him as his property. 

The defendants pleaded denying the allega- 
tions of the plaintiff's action, and specially aver- 
ring that they were proprietors of expensive saw 
mill on the Nation River, and that to supply the 
mill with saw-logs it became necessary to erect 
dams on the creek,economically to float saw.logs, 
and to clear the channel to allow the descent of 
the logs to the Nation River. That by law plain- 
tiff could not recover damages until they were es- 
tablished and ascertained under cap. 51, C.S.L.C.; 
that the plaintiff never called upon defendant to 
ascertain the damages according to the provi- 
sions of the Act. There was a second plea 
alleging that the creek is a floatable stream. 

The Court below condemned the defendants 
to pay $80 damages, holding that the pro- 
visions of the statute referred to could not be 
invoked by defendants as regards their works. 

The defendant submitted that the application 
of the Statute entitled them to a reversal of the 
judgment : the plaintiff had no ri^ht of action 
without previously having the damages ascer- 
tained according to the Statute. The construc- 
tion of dams for the floating of timber is a work 
within the Statute, which enables every proprie- 
tor of land to construct dams to enable him to 
carry his lumber to market. 

Maokat, J. We have nothing before us but a 
law point, viz : Could plaintiff sue when he did 
and as he did ? Was he bound to go to an exptr- 
tite to substantiate his damages, as per cap. 51 
Cons. Stat. L. Ca. : <<Act respecting tLe im- 
provement of water courses." The judge d quo 
has held negatively. He is supported by the 
Quebec decision of Chief Justice Meredith, con- 
firmed in Review. See vols. 3 and 5, Queb. Law 
Rep. We confirm. The defendants suffer very 
little by the judgment d quo — too little; but 
plaintiff has not inscribed. Cap. 51, Cons. Stat, 
of L.Ca. cannot be worked. The plaintiff notwith- 
standing it could resort to the Superior Court. 

Judgment confirmed. 

M. MeLeod, and RoberUon j- FUtt for plaintiff. 

R. f L. Lqfiamme for defendants. 
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THE LEGAL PROFESSION. 

Is the legal profession undergoiDg a change ? 
Time is changing everything else, education, 
manners, society, travel, domestic life, and why 
not the professions ? Mr. Patterson evidently 
thinks so, for in his address to the graduates at 
the commencement exercises of the Rensselaer 
Polytechnic Institute, at Troy, last week, Mr. 
Speaker Patterson said : " In my own calling, I 
cannot avoid the couclnsion that a once noble 
profession is degenerating into a mere trade. 
The time was, even within my own recollection, 
when a great lawyer was everywhere a great man, 
and the great lawyer was the one who by his pro- 
fessional skill, learning and power could sway 
courts and juries to his will. The great lawyer 
of this day is the one who by his tact and ingen- 
uity can get control of the most remunerative 
causes, and extract from them the largest fees* 
The time was, and not long ago, when the most 
cultivated and refined would flock to the court- 
rooms to listen to the display of brilliant oratory 
that some celebrated case would call forth, and 
pay tribute to the genius and power of the lead- 
en of the bar. Within a score of years all this 
is changed, and the members of the profession 
are changed too. The lesson once learned that 
legal acquirements find their end in the fees they 
bring ; the oratory that would speak from heart 
to heart fully extinguished ; court and jury be- 
sought for a favorable decision because that 
means a large fee— and am I not right in saying 
that the profession is degenerating into a mere 
trade ? Cicero, in the great cases in which he 
was engaged and reports of which have come to 
us, did not disdain to use every persuasive art 
to convince the minds of his hearers, and sought 
his greatness in the success which crowned his 
efforts. When Daniel Webster argued before that 
august tribunal, the Supreme Court of the 
United States, the Dartmouth College case, the 
tears which hd forced from the eyes of the judges 
whose hearts were touched as well as whose 
minds were persuaded, must have been to him a 
greater reward tban all the monied fee that his 
clients could pay him. And yet an attempt by 
the practitioner of this day to reach a similar 
result by the display of similar talents would 
meet with jeers and ridicule, while honor and 
praise would follow the one who had filled his 
pockets by wrecking a railroad or an insurance 
company." 



GENERAL NOTES. 

A Pbbskvkbiko LiTiGJLvr.— For the fourth time (Vrv 
H. McCbrmick has obtained a verdiet acalnst tke 
Pennsylvania Railroad Company, for the Kmb of bis 
basgaffe. In 1862 it was forwarded to Qiieaco fp« 
Philadelphia, withoat his consent, and was dectm^ed 
in the burning of the depot at the former place. Tb« 
judgments in the previous trials were reversed for error 
on the trials. The present verdiet. which was ren- 
dered before Judge Barrett i in Supreme Court, Cireait. 
on the 12th inst., was for $13,248,55. — ^au Rmlmvi 
Jour. 

In CommonwmUk v. LauitviiU <f* Nnakviile JL ^«*.. 
Kentucky Court of Appeals. May 27. 1882. 1 tKy. Law 
Jour. 611, it was held that running railway tzatitf <l^ 
Sunday is a work of necessity. The Court said : *' Rail- 
road companies, as carriera of paneDsers, foinbh a: 
this day almost every accommodation to the traveUer 
that is to be found in the hotels of the ooaotry. Hi* 
meals, as well as sleeping apartments, are often fur- 
nished him ; and to require the train when on its ]iz.t 
of travel to delay its journey that the paaseoger msT 
go to a hotel to ei^oy the Sabbath, where the same la- 
bor is required to be performed for him as opoo th« 
train, or to require him to remain on the train asd 
there live as he would at the hotel, would certainly s-a 
carry out the purpose of the law ; and besides, the ne- 
cessity of reaching his home or place of destinat^a 
must necessarily exist in so many instanoes as to make 
it indispensable that the train should pursue its ««f • 
So of the trains transporting goods, merchandise, lir*- 
stock, fruits, vegetables, etc, that by reason ot dctar 
would work groat iiuury to parties interested. A pri- 
vate carriage in which is the owner or hia.famiJy . drircB 
by one who is employed by the month or yetf 
to the church in which the owner worships, or tn tb< 
house of his friend or relative on the Sabbath, Is not in 
violation of the statute. So in referenee to the q» ei 
street railroads in towns and cities on the Sabfasdk- 
day* Thoiie who have not the means of providiK 
their own horses or carriages travel upon strcet-nr^ 
to their place of worship, or to visit their friends sad 
acquaintances ; and such is the apparent neces^itv is 
all such cases that no inquiry will be directed as totbf 
business or destination of the traveller, whether on ti» 
one car or the other, nor will an inquiry be directed ss 
to the character of the freight being transported. 5<^ 
will the person desiring to hire the horse from the Irr- 
ery-stable be compelled to disclose the purpose in vie* 
in order to protect the keeper from the penalty of tbe 
Iaw< Such employments are necessary, and not wit^ui 
the inhibition of the statute. The common sm» a* 
well as the moral sentiment of the country will sagFe>t 
that the merchant who sells his goods, or the fuv^t 
who follows his plow, or the carpenter who labors npsi 
the building, or the saloon keeper who sells his liqocr* 
on Sunday, are each and all violating the law by whieb 
it is mode penal to follow the ordinary' avooatioos of EtV 
on Sunday. The ordinary usages and costomj of tbe 
country teach us that to pursue such employments a 
the Sabbath is wrong. Every man can realiie tbe 
distinction between pursuing such avocations and tbat 
of transporting the traveller to his home or the por»it 
of such employments as must result fkom the neecsair 
practical wants of trade.*' 
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TBE UNITED STATES SUPREME COURT. 

There are two very remarkable facts in refer- 
ence to tbi< Court ; first, that it has achieved 
BO much ; and, secondly, that its utter failure 
to keep pace with the work has not sooner 
compelled the adoption of some scheme of 
relief. In this Province it is considered a 
hardship that in ordinary cases a year must 
elapse before an appeal will be called in its 
turn on the roll ; but a case usually stands 
three years on the docket of the U. 8. Supreme 
Court before it is reached. Yet, as we have 
said, the work actually accomplished is mar- 
vellons. For the first twenty years after the 
oiiganization of the Court in 1790-1, the average 
number of causes pending annually was less 
than one hundred. But during the past twenty 
years the average number of causes on the 
docket, at the beginning of each term, has in- 
creased from less than three hundred and fifty 
to nearly twelve hundred, while the number 
annually disposed of has increased from an 
average of less than one hundred and fifty to 
nearly three hundred and sixty. In 1880-1, the 
term opened with a docket of 1,202 cases, of 
which 365 were disposed of during the year, 
leaving 837 cases untouched. The Court has 
therefore attained a speed of one case per day, 
Sundays and holidays included — a pace which 
it can hardly be expected will be exceeded 
without detriment to the usefulness of the tri- 
bunal. The measures of relief proposed are 
conflicting. On one side it is desired to have 
the Court sit in divisions at Washington, while 
others urge the establisomont of intermediate 
appellate courts in various portions of the 
country. 



IMPLIED WARRANTY. 

An interesting question, on which the Lords 
Justices of the English Court of Appeal were 
divided, is discussed in RoberUon v. Amazon Tug 
^ LighUrage Co., which will be found in the 
present issue. The plainti£f agreed to take a 
named steam tug for a particular service, and it 
turned out that the boilers were out of order. 



and that she was not fit for the service, but this 
was not known to either party at the time of 
the contract. The question was whether there 
was an implied warranty by the owners of the 
tug that the vessel was reasonably fit for the 
service for which it was to be used. Lord Jus- 
tice Bramwell was for affirming the judgment 
of Chief Justice Coleridge, that there was such 
a warranty ; but Lords Justices Brett and Cotton 
concurred in reversing the judgment, holding 
that when there is a specific thing there is no 
implied contract that it shall be reasonably fit 
for the purpose for which it is hired or is to be 
used. It will be observed that Lord Justice 
Bramwell referred to French as well as United 
States authorities in support of his view. The 
decision of the majority, however, would seem 
to be consonant with our law, for it was admit- 
ted that the defects were ot>vious to any one 
who had looked at the boilers, and the plaintiff 
had an opportunity of inspecting the vessel. — 
See Art 1523, C. C. 



NOTES OF GASES. 

SUPERIOB COURT. 

Montreal, June 32, 1882. 

B^are Torbamoi, J. 

Ex parte James B. Walkbb, petitioner for certi- 
orari ; k The City of Montreal, prosecutor. 

Power to lieetue and regukUe — Junk store, 

A power to license and regulate junk stores does r*ot 
include a power to tax them for revenue. 

Per Curiam. This is a motion to quash a con- 
viction made by the Recorder on the 30th De- 
cember^ 1881. On the 28th June, 1876, by-law 
No. 99 was passed by the City Council enacting 
that (sec. 2) *< From and after the first August 
next no person shall carry on the business of a 
junk dealer in this city, unless such person shall 
have obtained from the City Treasurer a license 
to that effect, for which such person shall pay 
the sum of fifty dollars." 

The petitioner was charged by the city in 1881, 
business duty on rental |1,200 at 7} per cent, 
$90, and special rate for junk dealer, $50. The 
special rate as junk dealer was not paid, and he 
was accordingly convicted of the offence of 
carrying on the business of a junk dealer with- 
out licenfle, and fined accordingly. The con- 
viction is alleged by petitioner to be bad, " b^ 
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came the Council of the said citjr Ib authorised 
by the charter of the said city to license and 
regulate, but not to tax, junk stores, and has only 
the right to charge a reasonable fee for the cost 
of the license and for the labor attending the 
issue thereof, but not to use such license as a 
means of raising revenue for the said city." 
"Because the said by-law illegally requires that 
the sum of fifty dollars shall be paid for the , 
issue of a license in virtue thereof." « Because 
the said sum of fifty dollars is more than the 
reasonable cost of such a license as is contem- 
plated by said by-law and of the labor attending 
the issue of the same, and of inspecting and 
regulating the business of persons carrying on 
the business of JunlL dealers, and the same is 
sought to be collected finom the defendant as a 
tax for revenue purposes." ** Because the de- 
fendant has already been taxed and has already 
paid the full amount of the business tax allowed 
by law, to wit, seven and one half per cent, on 
the anuual value of the premises by him occu- 
pied for his business." 

Let us now examine the clauses of the city 
charter bearing upon this matter. Section 78 of 
the charter, 3*7 Vic, c. 51, as amended by 39 
Vic, c. 52, section 1^ says : 8. 78. The said 
Council may pass and promulgate a by-law or 
by-laws for the foUowiog purposes: • • • 
B.S. 1. To impose and levy an annual assessment 
on all real property liable to taxation in the 
said city, or upon the owners or occupiers there- 
of, such assessment not to exceed one and a 
quarter per cent of the assessed value of such 
property. 

B.S. 2 . To impose and levy an annual tax (to 
be called the « business tax ") on hotel-keepers, 
brewers, distillers, merchants, traders, &c., &c., 
kc, and generally on all trades, manu&ctures, 
occupations, business, arts, professions or means 
of profit or livelihood, whether hereinbefore 
enumerated or not, which now are or may be 
hereafter carried on, exercised or in operation in 
the said city ; providbo that such business tax 
shall not exceed seven and one-half per cent, on 
the annual value of the premises occupied by 
the said parties in the said city, in which they 
carry on or exercise such trades, manufootures, 
occupations, business, arts, professions, or means 
of profit or livelihood. 

8.S. 3. To impose and levy an annual tax on 
pedlars and carters doing business in the said 



city ; on owners of horses, vehicles and dogs in 
the said city; on brokers, money lenders or 
commission merchants ; on pawnbrokers and 
auctioneers ; on innkeepers, brewers and distil, 
lers ; on theatres, circuses, menageries and min- 
strels; on billiard tables; on livery stable 
keepers ; and on ferrymen or steamboat feiiies 
plying for hire for the conveyance of travelleis 
to the city, from any place not more than nine 
miles distant from the same ; provided nich tu 
do not exceed those respectively imposed in the 
year 1874." 

B.S. 4 refers to statute labor. S.S. 5 and 6 
to tax on insurance companies. 8.S. 7 to tax 
on banks. S.S. 8 to tax on gas companies. 
Section 81 says : ^ Every apeeial tax imposed in 
virtue of the foregoing provisions may^ in the 
discretion of the said council, be a fixed annual 
rate on all or any of the several classes of per- 
sons subject to such tax, and on the premises by 
them occupied for the purpose of their trade, 
business or manu&cture, or a proportional tax 
to be determined by the said conncil accoiding 
to the assessed annual value of the real estate 
or any part thereof^ occupied as aforesaid, or 
according to the annual value of the lease of 
such real estate or any part thereof occupied as 
aforesaid, by the persons liable to such tax, or 
by both modes at om^ that is to say, a fixed 
tax on the persons liable to such tax, and a pro- 
portional tax on the real estate occupied as 
aforesaid ; or only a fixed tax on snch person, 
according as the said council may in each case 
consider it to be the most advantageous to the 
said city ; the said council may also^ if they see 
fit, impose the said tax in the form of a license 
payable annually at such time, and under such 
conditions and restrictions as the said council 
may determine.*' 

S. 123—1. << The Conncil of the said city may 
make by-laws for the following purpose^ that is 
to say : — 26. To license and regulate junk stores, 
wherein bits of brass, lead, or iron, pipes, cocks, 
cord, old furniture, or other like articles are 
sold.*' 

27. " To establish and regulate public markets 
and private butchers' or hucksters' stalls ; and 
to regulate, license or restzain the sale of fresh 
meats, vegetables, fish, or other articles osnally 
sold on markets," kc 

Looking carefully through these claoses, the 
I only one which fioiiMfia<im mentions the jonk 
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dealer is 8. 123, 8.8. 26. He is incladed in the 
geDeral terms of 8. 78, 8.8. 2, allowing the im- 
position of the business tax, with the important 
proTision that such business tax shall not 
exceed 7} per cent, on the annual value of the 
premises occupied. Walker has paid this 
bosiness tax. He Is not included In 
S.8. 3; he is not included in 8. 81, save 
and except for a business tax such as 
intended bj 8.8. 2 of 8. 78. It remains to con- 
sider the powers conferred by 8.8. 26, " To 
license and regulate junk stores, wherein bits of 
brass, lead, or iron, pipes, cocks, cord, old furni- 
ture, or other like articles are sold.'' I hold 
that the power to Iteenae and regulateiuhk stores, 
does not include a power to tax for revenue* 
Nothing is plainer to me than that a power to 
license and a power to tax for revenue, are 
entirely different, and a power to tax must be 
given in unequivocal terms to be exercised. 
Dillon, Municipal Corporations, § 763, 3rd 
edition : " It is a principle universally declared 
and admitted that municipal corporations can 
levy no taxes, general or special, upon the 
inhabitants or their property, unless the power be 
pluirUy (tnd unmi$t4ikablff conferred. § 764. 
Therefore the power to tax (using the word in 
its strict and proper sense, as a means of raising 
municipal revenue), cannot be inferred from 
the general welfare clause in a charter ; nor is 
it usually to be implied from authority to 
license and n;gulate specified vocations, kc" 

"§ 768. The taxing power is to be dis- 
tinguished from the police power, &c. The 
power to license and regulate particular branches 
of business or matters is usually a police power; 
but when license fees or exactions are plainly 
imposed for the sole or main purpose of revenue, 
they are, in effect, taxes." 8ee also §§ 
769, 367, 358, and Cooley on Taxation, p. 408. 

The conclusion of the whole matter is that I 
do not find any power in the corporation to 
exact the sum of $50 for the license in question, 
though $5 or $10 might be beyond criticism. 
I would observe that I do not consider the 
judgments on the butchers' tax as assisting the 
decision in the present case. 8.8. 27 of 8. 123, 
referring to markets and butchers, confers a 
rtitraimng power upon the Council, which is 
not given in 8.8. 26, referring to junk dealers. 
On the whole, the judgment of the Court is 
that the conviction in question be quashed, 



on the ground that the by-law is ultra viret. 

Conviction quashed. 
Eihier for the City of Montreal. 
MeOoun for Walker. 



8UPERI0R COURT. 

MoNTUAL, June 23| 1882. 

Brfore ToBRAKOi, J. 

The City of Mohtbbal v. Qiddbs. 

(Hty taxee — Preeer^pUon. 

The Munie^Mil taxe» pf the City of Montreal are 
preeeripUble only by the lapse qf thirty years. 

The plaintiff demanded from the defendant 
the City taxes on his house, namely, $96, with 
interest amounting to $29.12 more, alleged to 
be due for the year 1876. The defendant 
pleaded payment, and moreover that the debt 
was prescribed by the lapse of five years. The 
taxes in question were exigible, according to the 
City Treasurer, in the month of August, 1876, 
namely on the 24th August, 1876. The action 
was instituted on the 30th November, 1881. 

PsB Curiam. Against the prescription, the 
plaintiff cited Ouy v. Normandeau, 21 L. C. Jur. 
300, and C. C. 1994, 2004, 2250, and the Court 
will follow the case cited of Ouy, and pass on 
to the proof of payment It is positively sworn 
by A. T. Patterson that payment had been made 
and the receipt had been lost. There is the 
further presumption in favour of the payment 
that the subsequent years were duly paid. The 
Court therefore receives the proof of payment 
and maintains the plea of pajrment. 

Action dismissed. 

HameU for the City. 

Beauehamp for Oeddes. 



SUPERIOR COURT, 

MoNTBiAL, June 28, 1882. 

Brfore ToRRANCK, J. 

Tbudiau et al. v. Thb South Eastern 
Railway Co. 

Meaiuremenl — Contract by the " toieeJ* 

The plaintifiiB demanded from the defendants 
the sum of $347 as a balance due them by 
the company, under a contract by which they 
undertook to deliver stone at Longueuil at the 
rate of $4.80 per toise. They alleged delivery. 

The defendants said that the toise was a 
French measure and contained 261} cubic feet, 
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and the plaintiffs had delivered stone at the 
rate of 216 feet per toise as an English mea- 
sure. They said that at the rate of 261} cubic 
feet there was only doe to plaintiiEs the sum of 
^62.47, for which they confessed judgment. 

Pkb Curiam. There is clearly an error on 
the part of the engineer of the company in re- 
ceiring from the plaintiffs 216 cubic feet as the 
contents of a toise which is a French measure. 
The amount the defendants were entitled to was 
261} cubic feet for each toise. The pretension 
of the defendants is therefore well founded. 
The Counsel for the defendants further cited 
42 Yid, c. 16, s. 20 of the statutes of Canada, 
according to which he contended that all con- 
tracts made by the toise are null. It is cer- 
tainly against plaintiffs. The Court holds the 
plea of defendants to be proved, and Judgment 
will be entered up according to their offer, with 
costs of contestation against plaintiffs. 

Pr€fofUaine for plaintiffs. 

Duffey for the Company. 

T. W. Ritchie^ Q. C, Counsel. 



SUPERIOR COURT. 

MoNTUAL, June 28, 1882. 

Before Torramci, J. 

Pbbrault v. Charbonnkau, and Busbkau, 

opposant. 

Contempt — Retiatanee to fnveeti. 

This was on the merits of a rule taken 
against the opposant, Busseau, on the 27th 
December last. The plaintiff had obtained 
judgment against the defendant for the 
sum of $434.93 due for rent He took out 
an execution against the maublea meublant the 
premises leased, and it was now charged against 
the opposant that he fraudulently, and without 
motive, claimed the property seized by his op- 
position, which was on the 28th April, 1881, 
dismissed with costs, and costs taxed against 
the opposant, amountin($ to $77.05, in fiivor of 
the plaintiff. Thereupon the plaintiff took out 
a venditioni exponas to sell the moveables seized, 
and could not find them, and he charged that 
Busseau had concealed, hidden and diverted 
the goods, and refiised to deliver them to the 
guardian, with the intent to defraud plaintiff 
and evade the judgments against the opposant 
and defendant, and was in contempt of this 
Court. Plaintiff, therefore, asked that Busseau 
be declared to be in contempt of this Court, and 
imprisoned until he had paid $7.55, balance due 
on the original judgment, $154, costs on the 
original action, $4 for subsequent costs, $9.20 
for additional costs on the execution, $77.05 
costs on the opposition. 

Per Curiam. The plaintiff invokes in sup- 



port of his demand C. C. 2273 and C. C. P. 569 
and 782. Art 2273 says personB are also sub- 
ject to imprisonment for contempt of any pro- 
cess or order of court, and for resistanoe to Boch 
process or order, and for any fraud nlentevasioc 
of any judgment or order of oourt^ by preventiDg 
or obstructing the seizure or sale of property in 
execution of such judgment. C. C. P. 569 
enacts : << If the debtor is absent, ^tc, kc^ the 
judge may order the opening to be effected by 
all necessary means, Ac, &c., without prejudice 
to coercive imprisonment in case of refaszl, 
violence, or other physical impediment." C. C. 
P. 782 says : " In all cases of resisttnce to the 
orders of the court respecting the executioD of 
the judgement by seizure and sale of tiie pio- 
perty of the debtor, as well as in all oases in 
which the debtor conveys away or secretes his 
effects, or uses violence or shnts his doocs to 
prevent the seizure, a Judge out of Coat may 
exercise all the powers of the Conrt, and order 
the defendant to be impr soned until hesatisfia 
the judgment." What is the evidence of record^ 
There is the judgment condemning the de- 
fendant to pay $434 ; there is the oppositioB 
of Busseau claiming the property s^zed as faia 
and the judgment overruling his pretensioiaB. 
There is also the evidence of Olivier Daoust. 
the seizing bailiff^ that he gave notice of the 
sale, but they did not produce the effects and 
he could not find them. There is no evidence 
that Busseau had them or concealed them. He 
had made an opposition and had fiuled. That 
was all that appears of record. The rale moat 
therefore be discharged. 

A*. Lareau for plaintiff. 

Samuin for Busseau. 



IMPLIED WARRANTY THAT ARTICLE 

FURNISHED FOR SERVICE SHALL 

BE EFFICIENT. 

ENGLISH COURT OF APPEAL, AUGUST 

6, 1881. 

Bobbrtbon v. Amazon Tue and LiOHTSSAeB Co. 
46 L. T. Rbp. (N. S.) 146. 

The plaintiffaffreed to take a named steam-toB tow- 
ins six sailing barges from Hull to the Brmiii«. 
paying and providing for the crew and fttmishioK 
all necessary tnstraments. The defendants agreed 
to pay for these services £1020. After she hal 
started, the boilers and engines of the steam-tnf 
in question turned out to be oonsideral^ out of 
repair, and in consequence the voyage occupied 
sixty days more than it would othenrlse hav« 
done. The fact of the engines being out of npaa 
was not Icnown to either party at the time of the 
contract Hfld (Bramwell, L. J.« dwtemiinttel. 
that there was no implied warranty by the de- 
fendants that the tug should be rea son ably rtf- 
cient for the purposes of the voyage. 

Judgment of Lord Coleridge. C. J., reversed* 

The plaintiff, a master mariner, brou^t this 
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action against the defendant company for an al- 
leged breach by them of a contract, the terms 
of which are expressed in the following docn- 
ment : 

I, Robert Robertson, hereby agree to take 
steam-tug towing six sailing barges from Hull, 
and one small steamer from the Downs, the 
latter-named to assist when required, to Para, 
Brazils, proYiding and paying crew of officers, 
sailors, stokers and trimmers (forty-one men all 
told), also proTisions for all on board for seventy 
days, and finding nautical instruments and 
charts for the navigation of the above said 
Bteam-tug, steamer and six barges, the company 
paying pilotage from Hull to sea ; all surplus 
stores to be left on board to be taken over by 
and to be the property of the company. I 
hereby undertake to do all the above and hold 
the company harmless in regard to the return of 
the above crew from Para, expenses for which 
shall be borne by me wholly from the date of 
the arrival of the vessels in Para, for the sum 
of £1020 sterling, £100 of which shall be pay- 
able to me on signing contract, and a farther 
sum of £600 sterling before leaving Hull, for 
which I shall give guarantee satis&ctory to 
the company ,'the balance of £320 sterling to 
be paid by the company's agents in Para, on 
their being satisfied that no claim exists against 
the company in regard to ^e, Captain Robert- 
son, or my crew. 

(Signed) Robkbt Robbbtson. 

LoKDON, July 12, 1876. 

The steam-tug supplied by the defendants 
under this contract was the Villa Bella which 
had been named to the plaintiff at the time of 
the contract) and daring the voyage it turned 
out that her boilers and engines were very much 
out of repair. In consequence the voyage took 
considerably longer than was contemplated by 
the plaintiff, and he brought this action to re- 
cover the loss that he had thereby incurred. 

The action was tried by Lord Coleridge, C. J., 
without a jury, who gave judgment upon fhr- 
ther consideration for the plaintiff, the amount 
of damages to be referred. 

From this judgment the defendants now ap- 
pealed. 

SirHardingt Oifard^ Q.C , and Kenelm Digbyy 
for defendants. 

BvU, Q. C^ and Bdward PMoeh^ for plaintiff. 



Bbamwbll, L. J. I am of opinion that the 
judgment should be affirmed. We disposed on 
the hearing of that part of the case which re- 
lates to the Galopin, holding that in respect of 
it the plaintiff had a cause of action if he could 
prove any damages resulting from the breach 
of contract in relation to that tug caused by its 
desertion from the enterprise. It remains to 
consider the question as to the larger tug. Now 
the plaintiff's complaint was not that the vessel 
was unfit for the voyage and work ; that it was 
not properly built or strong enough ; nor did 
he complain that the machinery or boiler was 
inadequate, not of the best make or a good 
make, or strong or large enough. Had such 
been his complaint then I think it ought to 
have failed, because his engagement was with 
respect to specific things and he took them for 
better or worse. It is admitted that this was 
so and rightly admitted. For in'the same way 
as it might be shown that on the sale of a 
horse or carriage a particular horse or carriage 
was meant, so might it be shown in this case 
that a specific and definite vessel and specific 
and definite barges were meant. The plaintiff's 
complaint was that he had agreed upon a lump 
sum to take this vessel, towing several lighters, 
to the Brazils, that it was important to him 
that the vessel and apparatus should be effi- 
cient, as the iaster he went the more he gaiued, 
and the slower he went the less he gained or 
the more he lost. He proved as a &ct that the 
boilers were out of order, that they were suffi- 
cient in themselves but needed repairs, and that 
in consequence it took him much longer to per- 
form his undertaking than it otherwise would 
have done. The defects, the want of repair 
were obvious-^obvious to any one who had 
looked at or tried the boilers. The question is 
if this g^ves a cause ot action. I am of opinion 
that it does. The contract of the defendants 
was to deliver to the plaintiff the tug and 
barges, with and in relation to which he was to 
perform a certain work or bring about a certain 
result, for the profitable doing of which the 
efficiency of the tug was all important. The 
case seems to me the same as a contract of hir- 
ing, and as all contracts where one man fur- 
nishes a specific thing for another which that 
other is to use. The man so letting and furn- 
ishing the thing does not, except in some 
cases, undertake for its goodness or fitness, but 
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he nndertakee for the condition heing such that 
it can do what its means enahles it to do. Thns 
if a man hired a specific horse and said he in- 
tended to hunt with it next day, there wonld he 
no undertaking by the letter that it could leap 
or go fast ; but there would be that it should 
have its shoes on and that it should not have 
been excessively worked or used the day be- 
fore. I am asked where I find this rule in our 
law ; I frankly own I cannot discover it plainly 
laid down anywhere. But it seems to me to 
exist as a matter of good sense and reason, and 
it is I think in accordance with the analogous 
authorities. I am afraid that the nearest is the 
dictum of Lord Abinger in Smith v. MarrabUf 
1 1 M. ft W. 6. << No authorities were wanted ; "^ 
•< the case is one which common sense alone 
enables us to decide." The subject is treated 
in Story on Bailments, § 383. And certainly 
according to what is said therCi if this had been 
a case of letting to hire the defendants would 
be liable. But as Story says, speaking of the 
letter's obligations (§ 392) : " It is difficult to 
say (unreasonable as they are in a general 
sense) what is the exact extent to which they 
are recc^nised in the common law. In some 
respects the common law certainly differs." 
This is so.'' What Story mentions however 
does not affect the principle I contend for. I 
have referred to some of Story's authorities ; I 
may also refer to Merlin, Repertoire, Bail § 6. 
SmUh V. MarrabUj 11 M. & W. 6 ; and WOion 
V. Finch BatUm^ 36 L. T. Rep. (N. 8.) 473 ; 
L. R., 2 Ex. Div. 336, are favorable to the plain- 
tiffs contention. In the former case is Lord 
Abinger's reftirence to <' common sense." But 
as to these two cases I am afraid " common 
sense " has differed much in different people, 
and it is certainly remarkable that in the latter 
case the Lord Chief Baron refSers to the plaintiff 
as " a lady who generally resides in the coun- 
try coming to town for the season, sending her 
carriage, horses, and servants,'' etc., and pro- 
ceeds, *< therefore it is abundantly clear that it 
was in contemplation of both parties that the 
house should be ready for her occupation." 
Even if both parties « contemplated " that I 
do not know it follows that they << agreed." 
The cases of Readhead v. Midland By, Co., 16 
L. T. Rep. (N. 8.) 486 ; L. R., 2 Q. B. 412, and 
Byman v. JVy0, 44 L. T. Rep. (N. S.) 919 ; L. R., 
6 Q. B, Div. 685, do not help. They and simi- 



lar cases show that where there is an andsttak- 
ing to supply an article not specific, the article 
must be « as fit for the purpose for which it ii 
hired as care and skill can make it." The 
article here was specific, but I think the auae 
reasoning which leads to that concluaiaD shows 
that when the article is specific it most he siq>- 
plied in a state as fit for the purpose far which 
it is supplied as care and skill can make it It 
was asked in the course of the aigumest 
whether the defendants would have complied 
with their agreement had there been no rodder 
to the ship — i( A was suggested, a ship is 
not a ship without a rudder, or if some of its 
copper was off if it was a coppered ship, or if 
there was a large hole in the deck or no cover- 
ing to the liatchway ? I think it impocaible to 
say that there was not a duty on the defendsnfii 
to have the tug free fi-om such defects^ and cod- 
sequently impossible to say that there woukl 
not be in such a case a breach of their implied 
agreement. So I think there is now, and that 
the Judgment must be affirmed. 

Butt, L. J. I am sony that in this caw I 
cannot agree with the judgment of Bramvell, 
L. J. The case was tried before Lord Coleridge 
without a jury, and Lord Coleridge was of opi- 
nion that under the circumstances, there was 
an implied warranty that the larger ti^ was 
reasonably fit for the purposes for which it wae 
to be used. The contract between the plaintif 
and defendants was in writing, and the only 
parol evidence which was admissible to my 
mind for the purpose of constmiog the contract 
was evidence to show what was the aabject- 
matter of the contract That evidence riK>we4 
that the defendants were the ownen <if the 
large tug the Villa Bella and of the smaller 
vessel the Ghilopin, and that they were desirous 
that these tugs should proceed to the Biasils 
with certain barges. The laiger vessel, the 
Villa Bella, was named to the plaintiff at the 
time of the contract, and although I do not think 
it is material, the plaintiff had an opportunity 
of seeing it That at once makes the contract 
a contract with regard to that specific Teasel. 
Now the plaintiff, being a skilled mariner and 
master, undertook by this contract to take the 
command of the expedition to the Brasila, and 
to conduct the large tug, the Villa Bella, and 
the barges across the sea. He was to be supplied 
of course with the means of working the htrge 
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tug and also the smaller vessel, but he under- 
took amongst other things to provision the 
crews, and further be undertook to conduct the 
expedition for a fixed sum. It therefore was 
most material to him to calculate what would 
be the time in wbich he should in all proba- 
bility perform the voyage. The larger tug, the 
Villa Bella, at the time when the contract was 
made, had been kept during tbe winter in a 
state which is not infrequent, that is to say, 
sunk in the water, wbich may not be so bad for 
the vessel itself, but it certainly is very deleteri- 
ous to the engines. Sbe was in foct a vessel with 
engines considerably damaged, but she was the 
vessel which the plaintiff undertook to con. 
duet across the Atlantic. I agree with my 
Lord that there is an analogy, and a somewhat 
close one, between this case and the case of a 
person hiring some chattel for tbe purpose of 
Qsing it I think it would be true to say, as in 
the case he puts of the horse, that where a per- 
son hires a specific thing for the purpose of 
nsiog it, there is an implied contract on the 
part of the latter that he will, in the meantime, 
Xtep the thing as I should say in repair, that 
is, he will not, by want of reasonable care after 
the contract is -made, allow it to become worse 
than it was at the time the contract was made* 
Bui with great deference to him I think that 
the fiicts of this case do not raise the point upon 
which his judgment rests. The Villa Bella was 
a vessel with damaged engines at the time the 
contract was made, it was that vessel with 
these engines such as they were that the plain- 
tiff undertook to conduct across the Atlantic. 
Now 1 think there would be an implied con- 
tract on the part of the defendants that they 
would not) by want of reasonable care, allow 
that vessel with its damaged engines to get 
more out of repair at the time the voyage was 
to commence than it was at the time that the 
contract was made. I think that they were 
bound by an implied contract to take all rea- 
sonable care to keep the vessel as good and as 
efficient for the work it was to do as it was at 
the timt^ the contract was made. But it would 
be to say that they were bound to make it bet- 
ter than It was at the time of the contract, if it 
is to be said that they were bound to hand it 
over to the plaintiff in a state reasonably fit 
for the purpose of the work it was to do. Now 
as I understand my Lord, he would not imply 
such a contract as that, but if he would, I must 
say that with all deference I cannot agree to it. 



When there is a specific thing there is no im- 
plied contract that it shall be reasonably fit for 
the purpose for which it is hired or is to be 
used. That is a great distinction between a 
contract to supply a thing which is to be made 
and which is not specific, and a contract with 
regard to a specific thing. In the one case you 
take the thing as It is, in the other the person 
who undertakes to supply it is bound to supply 
a thing reasonably fit for the purpose for which 
it is made. 1'herefore it seems to me that the 
judgmt nt of my Lord really does, I believe 
come to what was the opinion of Lord Coleridge 
although in words he negatives it. It seems 
to me that he holds that the defendants were 
bound to supply this large tug in a condition 
reasonably fit for the purpose for which the con- 
tract was made, and the breach upon which he 
relies really is that it was not so fit, whereas it 
seems to me that there was no such iraplied 
contract. I wish to put my view as plainly 
as I can. If there bad been evidence in 
this case that after the contract was made, 
the machinery, from want of reasonable care by 
the defendants, had become in a worse con- 
dition than it was at tbe time of the contract, 
I should have thought that there would have 
t)een a breach of contract for which the defen. 
dant would have been liable. But I find no such 
evidence. The only misfortune about the tug 
was that the machinery at the time the con- 
tract was made was in such a condition that 
the vessel was not reasonably fit for the pur- 
pose of taking barges across the Atlantic. 
Therefore the misfortune which happened was 
the result of a risk which was run by the plain- 
tiff and of which he cannot complain, and con- 
sequently he has no cause of action as regards 
the Villa Bella. The plaintiff is thus reduced, 
in order to maintain his action, to show that 
he suffered damage by the desertion of the 
Qalopin. He is entitled to nominal damages in 
respect of such dest rtion, and if he can prove 
that he suffered any substantial damage by 
reason of it, then the nominal damages will be 
increased accordingly 

Cotton, L. J. This is an action for breaches 
of a contract, and the breaches related to two 
matters. One of them related to the smaller 
vessel, the Galopin, and that we disposed of 
at the time tbe case was argued, and we did so 
on the ground that on the fair construction of 
the written contract there was a contract on the 
part of tlie defendants that the smaller steamer 
which was not named, the Oalopin, should as- 
sist when required by the plaintiff, and that 
she deserted the expedition, and that there was 
a breach as to that part of the contract. Our 
judgment was reserved as to that part of the 
plaintiff's claim which sought to recover dam- 
ages for loss sustained by the inefficiency of 
the Villa Bella. This inefficiency was attributed 
to the fact that the boilers of the Villa Bella 
were not sufficiently powerful for the en- 
gines, and principally to the fiict that the 
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boilers were in a bad condition, in consequence 
of what had happened to the tug before she be- 
came the property of the defendants. The de- 
fendants were not aware of these defects, and 
the plaintiffs cannot recover on the ground of 
finlse representations. He must recover, if at 
all, on the ground of breach of warranty. The 
contract does not contain in express terms any 
warranty, and there is some uncertainty as to 
the form of the warranty on which the plaintiff 
relies. It must be either, as urged in argu- 
ment and held by Lord Coleridge, that the 
Villa Bella was a vessel reasonably tit for the 
service to be performed, or, as I understand 
Bramwell, L. J., to hold, the Villa Bella and 
her engines were in a reasonable state of re- 
pair and otherwise in a condition fit for the ser- 
vice, so far as that vessel and her engines could 
be so. The plaintiff tendered evidence to show 
that there was such a contract between the 
parties. But parol evidence is not admissible 
to construe the contract ; and even if in such 
action it would be open to the plaiotiff to reform 
the contract, the evidence would not establish 
what is essential for such a case, viz. : that both 
parties agreed to a contract not expressed in 
the written document. But evidence is admis- 
sible to show what the &cts were with reference 
to which the parties contracted, and thus 
enable the court to apply the contract. The 
evidence showed that at the time of the con- 
tract the defendants were proposing to send out 
the Villa Bella and that this was known to the 
plaintiff. The contract must therefore be dealt 
with as one made with reference to an ascer- 
tained steam vessel. Though the contract con- 
tains no warranty in terms, the question re- 
mains whether there are in it expressions from 
which, as a matter of construction, any such 
warranty as that relied on by the plaintiff can 
be inferred. In my opinion this is not the case. 
The question remains, does the contract put the 
plaintiff and defendants into any relation from 
the existence of which the law, in the absence 
of any actual contract, implies such a warranty 
as is relied on by the plaintiff? In my 
opinion it does not. The plaintiff was to be 
master of the Villa Bella, but the law does not, 
as against the owner, imply in favour of a cap- 
tain or master any warranty of the seaworthi- 
ness or efficiency of the vessel. Couch v. Steely 
3 E. ft B. 402. Here, however, the plaintiff Is 
more than master. It has been suggested that 
plaintiff is in the same position as the hirer of 
an ascertained chattel, and the defendants in 
the same position as the person who lets the 
chattel for hire. There is at least a doubt what 
warranty the law implies from the relation of 
hirer and letter to hire of an ascertained chattel. 
But, however this may be, in my opinion the 
relation of the parties here is different. The 
plaintiff here contracts with the defend- 
ants for a sum to be paid by them 
to take a vessel and barges to South 
America, with liberty to use the vessel as 



a tug. I say with liberty, for it can baidly 
be said that it would have been a breach of 
contract on his part not to use the motive pow« 
of the tug, but to tow both the Villa Bella and 
the barges to their destination. If the vesBd 
was not at the time of the contrart aaceftained 
and known to both parties, probably the ctra- 
tract would imply such a warranty as is relied 
on by the plaintiff. But a contract made with 
reference to a known vessel in my opinioo 
stands in a very different position. In such a 
case in the absence of actual stipulation, the 
contractor must in my opinion be considered as 
having agreed to take the risk of the greater or 
less efficiency of the chattel about which h« 
contracts. He has to determine what price he 
will ask for the service or work which he con- 
tracts to render or to do. He may examine the 
chattel and satisfy himself of its condition and 
efficiency. If he does not, and suffers 6om his 
neglect to take this precaution, he cannot in mj 
opinion make the owner liable. He must in 
my opinion be taken to have fixed the price so 
as to cover the risk arising from the conditioB 
of the instrument which he might hare ex- 
amined if he had thought fit so to do. It may 
well be that where parties enter into such a 
contract as that which exists in the present 
case, there is an implied contract that the ow- 
ner of the chattel will not after the agreement, 
and while the chattel remains in his poasessioD. 
use or treat it in any way which will render it 
unfit for the service which has to be performed, 
and that he will take such care of it as is 
reasonable, having regard to the parpose §m 
which it is under the contract to be used. But 
in the present case the inefficiency of the Villa 
Bella arose not from any improper use of the 
vessel by the defendants, or any n^lect on 
their part to take care of it after this contract, 
but from defects which, though unknown to the 
plaintiff and defendants, existed at the date of 
the contract. The cases of Snulk v. MaraUt 
(ubi 8up.) and Wtlson v. f^neh HaUon (ubi si9>.), 
or at least the judgments in those caaea, have 
been relied on in support of the plaintiff's case. 
Each of those cases arose on a contract of 
hiring, and in each the hirer was defending 
himself against a claim for damages in respect 
of a refusal on his part to perform his contract 
of hiring, while in this case the plaintifiT who is 
(in my opinion erroneously) said to be in tne 
position of hirer, is suing for damages. In tho«« 
cases if there was an implied condition that the 
thing, a furnished house, was fit for the pur- 
pose for which it was let by reading into the 
contract to take the house " if fit for habitation,^ 
the defendant was excused. Here the plaintiff 
must establish that there was a warranty to 
that effect. In my opinion the plaintiff caDn<» 
establish that there was such a warranty as 
that on which he must rely, and the defen<fontE 
are, as regards this part of the claim, entitled 
to have the Judgment reversed. 

Judgment reveised. 
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HEGLIOENCE, 

A carious point arose in a case ( Brown v. 
Pennsylvania Railroad Co.), decided Hay 6, by 
the Common Pleas, in Pennsylvania. A foot 
was foand at a public railway crossing, in a hole 
at the side of the track, between one of the 
rails and the planking of the carriage way used 
for the passage of vehicles. The foot was that 
of a girl of 14 who, a short time previously, had 
been sent by her mother on an errand which 
obliged her to cross the track. There was no 
direct evidence to show how the accident hap- 
pened. The girl was seen by one witness, 
standing between the rails, in a stooping posi- 
tion, as if doing something with her shoe or 
foot, and a moment or two afterward she was 
struck by the engine, and her body torn to 
pieces. How the foot got into the hole did not 
appear ; and the question was whether the mere 
fact of the foot being found in that position ¥ra8 
evidence enough to go to the jury as to whether 
the accident was occasioned by the Company's 
negligence. The judge at the trial thought the 
evidence insufficient, and the plaintiff was non- 
tiuited ; but on a rule to take off the non-suit^ 
this decision was reversed. The Court observ- 
ed : '* The law presumes that every one injured, 
through the love of life, and the instinct of 
preservation, did all tbey could to prevent an 
accident, and it would therefore appear to fol- 
low that if any theory can be assigned save 
concurrent negligence, for the bause of the 
accident, the question as to the negligence of 
the defendant must be left to the jury." Refer- 
ence was made to the case of Lehigh Valley R.R, 
V. Hull (61 Penn. St. 361), in which it was held 
that if a man be found dead at a railroad cross- 
ing, having been killed by a train, the question 
whether he was lawiiilly on the railroad, and 
whether his own negligence contributed to his 
death, must be submitted to the jury. 



A SKETCH OF THE CRIMINAL LAW. 

iSir James Fitzjames Stephen, author of the 
" Digest of the Criminal Law of England," in 
an article in the Nineteenth Century under the 



above caption, gives a summary view of the 
English criminal law. This sketch may well 
serve as a complement to the late Chief 
Justice SewelPs paper on the sources of our 
civil law, which we lately reproduced. It may 
be observed that this article in the Nineteenth 
Century is stated by Mr. Justice Stephen to be 
an abridgment of a History of the Criminal 
Law on which he has been engaged for many 
years, and which, it is probable, will shortly 
appear. The article is as follows : — 

The Criminal Law may be considered imder 
two great heads, Procedure and the Definitions 
of Offences. In a systematic exposition of the 
law such as a penal code, the part which defines 
crimes and provides for their punishment na- 
turally precedes the part which relates to pro- 
cedure, inasmuch as the only purpose for which 
the latter exists is to give effect to. the former ; 
but in a historical account of the growth of a 
body of law as yet uncodified, an account of 
the law of procedure naturally precedes an 
account of the laws of crimes and punishments, 
because the institutions by which the law is 
administered have been as a matter of fact, and 
in the earlier stages of legal history must be in 
most cases, the organs by which the law itself 
is gradually produced. Courts of justice are 
established for the punishment of thieves and 
murderers long before any approach has been 
made to a careful definition of the words 
" theft " and << murder," and indeed long before 
the need of such a definition is felt. For these 
reasons I begin this sketch of the criminal law 
by giving some account of the English courts 
of criminal jurisdiction. I then pass to the 
procedure observed in them, and thence to the 
definitions of crimes with which they have to 
deal. 

The ordinary criminal courts in England 
are : — 

(I.) The Queen's Bench Division of the High 

Court of Justice. 
(II.) The Assise Courts. 
(III.) The Central Criminal Court. 
(IV.) The Coui-ts of Quarter Sessions. 

Each of these Courts has its own history. 
The administration of justice in England came, 
by steps which I need not try to trace, to be 
regarded as one of the great prerogatives of the 
King — perhaps as his greatest and most charac- 
teristic prerogative; and one of the most striking 
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effects of the Norman Conquest was the degree 
to which it strengthened this prerogative and 
centra] i zed the administration of justice. The 
prerogative was exercised in very early times 
through the Curia Regis, from which in course 
of time were derived the King's Courts of Jus- 
tice, the two Houses of Parliament, the Privy 
Council, and the different offices of State. The 
head officer of the Curia Regis was called the 
<' Capitalis Justiciarius Anglisd," and his office 
was of such dignity that in the King's absence 
on the Continent he acted as Viceroy. The 
Court also contained, amongst other officers, an 
indefinite number of jwiUiarii^ who performed 
judicial and administrative duties when and 
where they were directed to do so by special 
writs or commissions. The steps by which 
Parliament on the one hand, and the Privy 
Council and other executive officers on the 
other, came to be separated from the King's 
Court and to have an independent existence, 
need not here be noticed. The courts of justice 
were derived from it as follows. The life of 
the kings of England in early times can be des- 
cribed only as an incessant journey. King John, 
for instance (of whose movements an ephemeris 
founded upon official documents still in exist- 
ence has been published), seems for years never 
to have lived for a week at a time at any one 
place. The King's officers, and amongst others 
his judges, travelled with him, and the unfor. 
tunate suitors had to follow as best they could. 
Evidence still exists of the intolerable hard- 
ships which this state of things produced. One 
of the articles of Magna Charta was intended to 
remedy them. It runs, "Communia placita 
non sequantur curiam nostram, sed teneantur 
aliquo loco certo.'' This was the origin of the 
great civil court, the Court of Common Pleas, 
which from that time forward was separated 
from the Curia Regis and was held as a separate 
fixed court of justice eerto loco, namely, in 
Westminster Hall. The Court of Exchequer, 
which was originally a court of revenue business 
only, also became stationary about the same 
time— probably indeed it was always held at the 
place where the treasure was kept; but the 
legal business of the King's Court, not done in 
either of these courts, still continued for a time 
to follow the person of the King. By degrees, 
however, the old King's Court changed into the 
Court of King's Bench, which in its origin was 
the supreme criminal court of the realm, and 



had also jurisdiction over many matten coit 
nected with the royal prerogativei which in cor 
days would not be regarded as forming pert of 
the criminal law. As time went on it acqutred 
or usurped civil as well as criminal jurisdictioB, 
but from the very earliest times down to the 
year 1875 its position as the great criminsl 
court of the realm remained unaltered. In that 
year all the superior courts of law weie foaed into 
the High Court of Justice, which may thus be 
said to be a return, after an interval of about dx 
centuries, to the Curia Regis. 

Though it is the supreme crinunai ooori of 
the realm, the High Court of Justice imrely tries 
criminal cases in the Queen's Bench Divisk». 
It does so only when the matter to be dedded 
seems likely to raise questions whic 
some special interest, legal, political, or 
Little indeed is to be gained by aoch a trial, ss 
such cases would otherwise be tried before the 
same judges and in precisely the same vay ifl 
other courts. There are, however, some iD<> 
dents peculiar to a trial before the Qoeen't 
Bench Division, one of which is that, if the 
charge is one of misdemeanor, an applicatiea 
for a new trial on the part of the defendant will 
be entertained. There is no court of uppeal 
properly so called in criminal cases ia this 
country ; but informalities in the procedore may 
give occasion to a writ of error which may be 
taken up to the House of Lords, and questioes 
of law arising on any trial may be bfoaght 
before the Court for Crown Cases R e a m ted. 

The great bulk of the more important crimi- 
nal business of the country is done before the 
assise courts, the technical description of which 
is Courts of Commissioners of Oyer and Ter. 
miner and General Gaol Delivery, or the Cential 
Criminal Court. The assiae courts are of the 
highest antiquity. As I have already said, the 
Curia Regis contained an unascertained nnmber 
of justitiarii who used to be sent as Conunis- 
sioners to different parts of the countzy to per. 
form judicial and other duties as ocgmjob 
required. They were called from this circum- 
stance « justices in eyre" (la itmereyj sad, 
according to the terms of their commissioaf 
they tried either particular cases or all civil or 
all criminal cases (both or either) in a given 
area. In many instances, and for a conaidenble 
length of time, they investigated and saperia- 
tended the whole internal admlnistntlon of the 
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ooontiy, and more particularly eveiything which 
affected either proximately or remotely any one 
of the infinitely yaried rights of the King, espe- 
cially those which a^ected his revenue. 

By degrees, however, these fiscal and miscel- 
laneons dnties came to he performed by other 
means, and the dnties of the justices of assise 
were confined to the local administration of 
civil and criminal justice. For this purpose the 
whole of England was in the time of Henry the 
Second, twelfth century, divided into six cir- 
cults, which have existed with singularly little 
Tariation down to our own time. The Central 
Criminal Court which sits every month for 
London and the neighbourhood, was established 
in the year 1834. Before that time, for many 
centuries, the lord mayor and aldermen and the 
recorder of the city of London had by charter 
the right of being upon all commissions of oyer 
and terminer and gaol delivery for the city of 
London and the county of Middlesex. Criminal 
cases of minor importance are tried by the 
courts of quarter sessions, held four times a year 
(whence their name) by the justices of the peace 
of every county, and of such of the larger towns 
corpomte as have, by their charters, courts of 
quarter sessions. These courts were first estab- 
lished in the fourteenth century in the reign of 
Edward the Third. For some centuries they 
could and did try all offences except high trea- 
son ; and down to the end of the sixteenth 
century, if not down to the civil wars in the 
middle of the seventeenth century, they used 
continually to pass sentence of death. In a 
single year in the reign of Queen Elisabeth no 
less than thirty-nine persons were hanged under 
the sentences of the Devonshire court of quarter 
sessions. After this, their powers were by degrees 
diminished in practice though not in theory, 
and throughout the eighteenth and during the 
early part of the nineteenth centuries (when 
nearly all crimes were nominally capital) the 
courts of quarter sessions were practically res- 
tricted to the trial of cases of trifling import- 
ance. When capital punishments were abolished 
in nearly every case except high treason and 
murder, the jurisdiction of these courts was con- 
ridenbly extended, and they can now try all 
offences, except those for which the criminal 
can on a first conviction be sentenced to death 
or penal servitude for life, and some other spe- 
cific offences, (such, for instance, as libels) in 



which legal or constitutional questions of im- 
portance are likely to be involved. 

The Justices of the Peace for the county are 
the judges of these courts, the chairman being 
only primut inter pares, and having no special 
authority. Two justices at least must be 
present to make a court. In boroughs, the re- 
corder who is appointed by the Crown is the 
judge. He is paid a salary by the corporation 
out of the property or rates of the town. 

These are the ordinary English criminal 
courts. Besides them, there are others which 
are called into activity only on rare occasions. 
The House of Lords is a Court of criminal 
jurisdiction, to which the House of Commons 
is the grand jury. The House of Conmions can 
impeach any peer of any crime whatever, and 
it can accuse any commoner of any misde- 
meanor before the House of Lords. Impeach- 
ments are now extremely rare. Two instances 
only have occurred within the last century ; 
namely, the impeachment in 1785 of Warren 
Hastings, and the impeachment in 1806 of 
Lord Melville. The control exercised by Par- 
liament over public servants of all ranks is 
now so complete and efficient, that it would be 
difficult for any one to commit the sort of 
crimes for which people were formerly im- 
peached. The proceeding at best is a very 
clumsy one. The impeachment of Warren 
Hastings' lasted for more than seven years, 
though the number of days during which the 
Court sat was not so great as the number of 
days in which the Court of Queen's Bench sat 
in the trial of the impostor Orton for perjury in 
1873-4. 

The House of Lords has also a personal juris- 
diction in all cases of treason and felony over 
peers of the realm. If a peer is accused of com- 
mitting felony, the procedure against him up 
to the time when the indictment is found is 
the same as in the case of any other subject. 
When he is indicted, the indictment is sent, if 
Parliament is sitting, before the House of Lords ; 
if Parliament is not sitting, before a Court com- 
posed of a certain number of peers, presided 
over by the Lord High Steward, who is ap- 
pointed for the purpose, whence the Court is 
called the Court of the Lord High Steward. 

These Courts are rather antiquarian curiosities 
than anything else. Since the accession of 
George the Third in 1760, there have been only 
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three trials before the Hoase of Lords sitting in 
this capacity ; namely, the trial of Lord Byron 
(the poet's grand-uncle) in 1765, for killing Mr. 
Cbaworth in a irregular duel ; the trial of the 
Duchess of Kingston for bigamy in 1776 ; and 
the trial of Lord Cardigan in 184] for wound- 
ing Mr. Tuckett in a duel. 

These are all the Courts ordinary and extra- 
ordinary which at present exercise criminal 
jurisdiction of any importance in England, but 
great historical and legal interest attaches to 
the criminal jurisdiction of the Privy Council. 
The criminal Law of England in early times 
was yague and meagre, and the system by 
which it is administered (trial by jury) was 
open to every sort of corrupt influence. In- 
deed, the local power of the aristocracy during 
the fourteenth and fifteenth centuries was so 
great that trial by jury was in many cases a 
force. There are many curious proofs of this 
in the Parliament rolls and elsewhere. Under 
these circumstances the Lord Chancellor exer- 
cised in civil oases, powers which Lord Bacon 
compared to the powers of the pnetors and cen- 
sors in ancient Rome. The intervention of the 
Lord Chancellor in civil cases was accepted by 
the public, struck deep roots in English law, 
and introduced by degrees the system of juris- 
prudence which we call << equity,'' and which has 
done much to correct the faults and fill up the 
deficiencies of the common law. The Privy 
Council (sitting under the title of the Court of 
Star Chamber) tried to do the same with re- 
gard to the criminal law, and I have little 
doubt that if it had exercised its powers discreet- 
ly and fairly, it would have succeeded in doing 
so. It rendered, in fiict, considerable ser- 
vices by punishing persons whose local in- 
fluence enabled them to intimidate juries and 
to set the ordinary courts at defiance, and by 
punishing a variety of offences which for dif- 
ferent reasons were not regarded as crimes by 
the common law. Perjury by a witness, for 
instance, was not a criminal offence till it was 
treated as such by the Star Chamber. 

Whatever may have been its merits, how- 
ever, there can be no doubt that under James 
the First and Charles the First the Court of 
Star Chamber became oppressive in the highest 
degree, attempting by cruel and arbitrary pun- 
ishments to put down the expression of all 
opinions unwelcome to the then Government. 



This brought about its abolition, which 
effected by one of the first acts of tlie Long 
Parliament in the year 1640. After the restoo- 
tion the Court of King's Bench took upon it- 
self some of the functions of the Star Chamber, 
and in particular recognised and acted apoo 
most of the additions which it had tacitly made 
to the original criminal law. 

A remnant of the criminal jurisdiction oi 
the Privy Council survived the destroe- 
tion of the Court of Star Chamber, sad 
still exists. In all cases arising in Indis or 
the colonies, an appeal lies from all Couts 
of Justice, civil or criminal, to the Qaeen, 
and such appeals are heard by the Judicial 
Committee of the Privy Council. Sncfa appeals 
are hardly ever permitted in criminal cases ; 
but sometimes a legal question of pecnliardiii- 
culty and novelty may arise which it is desii> 
able to decide upon the highest aathority, and 
in such cases the Judicial Committee of th^ 
Privy Council is the body before which it i« 
heard. The committee is not, strictly speaking 
a Court. It is a body of advisers by whose 
opinion Her Majesty is guided in the orden 
which she gives. 

[To be continaed.] 



HOTES OF CASES. 



COURT OF BE VIEW. 

MoNTiuiAL, June 30, 1883. 

ToRRANCB, Bainvillb, Mathibd, JJ. 

[From 8- C, Montreal- 
Brais v. Corporation op LoNomBiJiL. 

Damagu far criminal prosecution — ProUhU 
cause. 

The inscription was from a judgment reo- 
dered by the Superior Court, Montreal, Mackaf 
J., No vem ber 26, 1 88 1 . 

The plaintiff complained of the defendant 
that they had illegally arrested him and canted 
his detention while they had a warrant prepared 
against him, and then compelled him to give 
security to appear on a subsequent day. It ap- 
peared in evidence that on the 15th Jannarj, 
1881, the plaintiff removed a barrier whidi 
had been placed by the corporation on a piece 
of land donated to the city, called the Quinn 
Avenue. There was a constable present to pre- 
vent people passing through, and he arrested 
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plaintiff and conducted him to the police office, 
where a warrant was prepared, and he was hound 
over to appear at a future day. The proceedings 
then begun by the city were afterwards quashed 
Plaintiff aTerred that he had a perfect right to 
remoYe the harrier and pass on to land which 
he had leased from the Quinn family. He al- 
leged a previous verbal lease, and a written 
lease signed the afternoon of the arrest. 

The defendants answered the present action 
by alleging that persons had been in the habit 
of evading the payment of tolls by making use 
of by-roads, and the Council, under C. M. 749, 
had closed them by resolution duly passed pre- 
viously, in consequence of which the barrier in 
question had been raised to prevent access to 
the Quinn Avenue, which was their property. 
Counsel for the corporation further cited the 
road ordinance 4 Vic, c. 16, sec. 26, which 
creates a penalty to prevent persons once on a 
public rocMi turning off in order to evade pay- 
ment of a^ll. The charter of the corporation 
44-45 Vic, cap. 76, sec. 214, A.D. 1881, allow- 
ed the arrest on view by a constable of any 
person violating a law or city by-law. The 
court below dismissed the action on the ground 
that plaintiff had not proved want of probable 
cause for the arrest and prosecution. 

ToRRAMCB, J. It appears to me that the defen - 
dant only obtained the lease from the heirs 
Quinn, in order to give a color of right to his 
removal of the barrier. He also removed the 
barrier in order to evade the prohibition of the 
Council, which desired that all should pay the 
tolls when they used the public roads. I say 
nothing as to the right of the corporation to put 
up the harrier, but I do not see that the plain- 
tiff has proved a claim for damages, or want of 
probable cause for the prosecution. Malice is 
not alleged at all. 

Rainville, J., remarked that if the case had 
come before him in the Court below, he would 
have dismissed the action without costs, be- 
cause criminal proceedings had been adopted 
by the defendants to test a question of civil 
right. There was no necessity for arresting the 
plaintiff; the question of right should have 
been determined by a civil suit. His Honor, 
however, would not dissent on a question of 
costs. 

Judgment confirmed. 

Prefoniaine J* Co. for plaintiff. 

Laco^ 4) Co. for defendant. 



SUPERIOR COURT. 

MoNTBBAL, June 30, 1882. 
Before Johnson, J. 
Grothe v. Saundbrs. 
Prohahfe eaueefor criminal protecution. 
The plaintiff executed a mortgage in favor qf drfen- 
dantf and on the faith qfthe repreeenUUion that 
only one other mortgage existed on the property ^ 
the defendant made advances. The representa- 
tion wae untrue, the property being at the time 
mortgaged to its full value. The drfendant then 
caused the plaintiff to he proueuted criminally. 
A bill UHU foundy but the plaintiff" wis oc- 
quitted by the petit jury. Held, that the drfend- 
ant acted with probable cauu. 
Per Curiam. This is an action for damages 
arising from an alleged malicious prosecution. 
The issue is really a very narrow one, though 
the evidence is voluminous and the argument 
was long. A great deal of the testimony was 
given quite beside the question, but the points 
which are the gist of the case are unaffected by 
most of the evidence. To maintain his case the 
plaintiff must of course show malice, and want 
of probable cause. The onns is removed from 
him in point of procedure by the defendant's 
plea, which says there was probable cause. It 
is not enough to show that the accusation was 
unfounded. So much has been said on this sub- 
ject in former cases that it wpuld be a waste of 
time to reiterate the well known rules. I will 
merely say that it would be absurd and intoler- 
able to hold that those who honestly or even 
vindictively use the processes of the criminal 
law are to suffer loss and annoyance merely 
because it should turn out on full investigation 
that the charge is unfounded, unless the proof 
show a want of probable cause. 

The charge was for obtaining property under 
false pretences. The evidence is that the plain- 
tiff executed a deed in favor of the defendant, in 
which he pretended that the property thereby 
mortgaged was only mortgaged in &vor of the 
Trust and Loan Company, and then gave the 
defendant a mortgage to the extent of $1,600 to 
cover as well what he already owed, as ftiture 
advances which were subsequentiy made on the 
faith of that representation. Other mortgages, 
however, absorbed the entire value of the pro- 
perty, and the defendant lost his goods. The 
bill was found and the trial came on, and a petit 
jury acquitted the prisoner (the present plain- 
tiff). Now the question is whether the defen- 
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dant in briDging that charge, as be did, acted 
with malice and without reasonable cause. 
It is not whether he so acted upon grounds 
which ultimately turned out to be insuf- 
ficient to convict ; not whether there was cer- 
tainly and conclusively cause for bringing it ; 
not even whether he was incensed and oyer- 
auxious to get a conyiction. All that would tend, 
no doubt, to show malice ; but malice, as every- 
body knows, will not sustain the action, unless 
there is also a want of probable cause. Therefore, 
the question is whether the grounds were reason- 
able and probable upon which he proceeded. It 
certainly would not be the first case that has been 
brought on good, or even on conclusive grounds, 
and where the accused has been freed by a jury 
in a criminal court. But had he fiiir and rea- 
sonable grounds for proceeding 7 He produces 
the deed which speaks for itself. It says there 
is one mortgage only. Then the notary says 
the same thing. It was urged for the plain- 
tiff that he only understood French : but the 

notary says he read the deed in French to him. 
More than this, his attention was very particu- 
larly called to the fact, and must have been so, for 
the deed as first expressed said that the money 
was due to the Trust and Loan Company under 
« a mortgage ;" but was altered before signing it 
to " mortgages to the T. k L. Co." — ^the sum 
being still the same. It was also urged on the 
plaintiff's side that the other mortgage to the 
Metropolitan Society had been mentioned in 
a conversation before the passing of the 
deed to defendant. J. Beauchamp and 
young Qroth6 are brought up to prove 
this, and they both say that the other 
mortgages were mentioned. As to young Oroth6, 
Mr. Brunet and Mr. Lyman both say that they 
would not believe him on oath. Lyman says 
the same thing as to Beauchamp. Brunet was 
brought up again, and Lyman was cross-exam- 
ined with some effect to show that they judged 
harshly ; but after all, without the evidence of 
Mr. Brunet or of Mr. Lyman, it would still be 
a question of the weight of evidence, and I 
should not hesitate to take the deed itself, and 
the notary's evidence and the very nature of 
the transaction itself, in preference to the son, 
and the intimate friend of the plaintiff ; for it 
would be absurd to believe that Saunders would 
have advanced his goods on this security if he 
had known it to be worthless. 
Judging this case as a jury would be bound 



to judge it, taking the evidence lor thenselvei, 
and the law from the Court, I feel satisfted that 
there is not only no want of probable caaK 
shown, but the defendant, on the contiary, liad 
very reasonable grounds to go upon in prose- 
cuting this plaintiff as he did. As to malice, 
if there is no want of probable cause, malice it 
immaterial ; but one way or the oth^ the only 
suggestion on the subject of malice was the frci 
that the bill had been laid before the Oiaad 
Jury without previous examination balbce a 
Magistrate. It Lb a practice which I do not 
approve o^ unless there is necessity for it ; but 
the law has provided for that, and vetted the 
Crown counsel with the discretion of permit- 
ting it, as was done here ; and the plaintiff 
gives the best reason for it, for he saya the de- 
fendant had already addressed himaelf io a 
Magistrate who would not act 

I will cite only two authorities on the gene- 
ral principles of this sort of action. In WU- 
lianuT, Taylor, 6 Bingh. 186, Ch. J. IHndal 
said : — ('The facts ought to be such as to 
satisfy any reasonable mind that the accuser 
had no ground for the proceeding but his desire 
to injure the accused." 

Hilliard on Torts, p. 428 : <' Where the phOa- 
tiff has been acquitted on the chazige brought 
against him, the acquittal does not raise a pre- 
sumption of want of probable cause." 

These principles — ^those of the English law- 
have always in my time, been applied to these 
actions. Necessarily so, I consider, as I said 
in Chartrand v. Pvdniy in Review, two yeare 
ago this very day.* It is very true that our 
civil rights are to be governed by the laws of 
France as they existed at the time of the ces- 
sion — with such modifications by local or in- 
perial power as have been subsequently nade. 
One of those modifications was the introdocticm 
of the whole body of the English criminal law. 
That measure, generally regarded as a great 
public benefit by the whole people without 
distinction of origin, as I have always believed, 
would become a great danger and mischief if 
those who exercise their rights under it were 
not protected by the same rules as those which 
would govern their exercise in England. Our 
own law says nothing on the subject ; bat in 
the analogous case of false arrest under civfl 
process our law has made provision by art T96 
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of the C. of P., which says that even in that 
case the right of action must be shown ** by es- 
tablishin^t by proof against the creditor, the 
want of probable cause." 

On the whole case I am of opinion that the 
defendant acted very carelessly — perhaps very 
confidingly — in belioTlng the plaintiff without 
exacting a registrar's certificate. But this 
would not impair his criminal recourse. On 
the contrary, though it may be said with truth 
that he waa incautious, and though in many 
cases under civil law his want of caution mi^^ht 
be fatal to his recourse, that is not ^ in 
criminal law which is mainly directed to the 
protection of those who too easily confide, and 
get too readily taken in. I see, too, that when 
he 0. d once begun proceedings the defendant 
went too liBur in his efforts to get the plaintiff 
punished, but all Umt will not give the plaintiff 
a right of action. Action dismissed, with costs. 

Tntdei j* Co. for the plaintiff. 
JiUehie ^ Ritchie for the defendant. 



SUPERIOR COURT. 

Montreal, June 30, 1882. 
Brfort Johnson, J. 
McCall y. Bonacina, Plff. collocated, k La 

SoCliBTi OE CONSTBDCTiON JaOQUES CARTIEB, 

contesting. 

OriUT of hypaihee^-^O.C, 2048. 

Per Curiam. In this case there are two con- 
testations. The plaintiff's collocation being 
contested by the building society, and the so- 
ciety's collocation being contested by plaintiff'. 

We will take first the contestation raised by 
the building society to the plaintiiTs collocation, 
being number eleven of the report, though the 
argument in the one really applies to both. 
The Registrar's certificate discloocs : 1st. An 
obligation of the 4tli February, 1871, by Bona- 
cina to Gustave Drolet for $800 and interest, 
registered the same day. The registration was 
renewed 9th December, 1871. Hy Bnaete of 
transfer of the 11th December, 1871, registered 
the 13ih of the same month, this obligation, 
then reduced to $400, was transferred to Lucien 
Unot ; and on the 11th February, 1876, Huot 
transferred this balance of $400 to the building 
society (contestant), they afterwards assigning 
it to the plaintiff by deed of the 7th July, 1876. 
2nd. An obligation by Bonacina to Huot for 



$600, which Huot assigned on Uth February, 
1876, to the building society, they transferring 
the same to the plaintiff on the 7th July, 1876. 
3. Obligation by Bonacina to the Building 
Society for $5,185.12, in which Huot, who was 
creditor of the two first obligations, intervened 
and gave priority to the Society. 4. Obliga- 
tion by Bonacina to Lucien Huot for $500, by 
the latter transferred on the 11 rh February, 
1876, to the Building Society, who on the 7th 
July, 1876, transferred to plaintiff. 5. The 
transfer by Huot to the Building Society, first, 
of the balance of $400 (first obligation) ; 
secondly, oi $600 (under the second obligation), 
and, thirdly,$500,(under the obligation fourthly 
above mentioned by Bonacina to Huot), in all 
$1,600. 6. Transfer 7th July, 1876, by the 
Building Society to plaintiff of Bonacina's debt 
of the $400, and $600 due by Bonacina, and of 
the $500 transferred to the society by Huot. 
Bonacina intervened in this transfer, and be- 
came debtor of the plaintiff for another sum of 
$1,500 with interest at 8 per cent, and for secu- 
rity Bonacina hypothecated lot No. 942. The 
certificate further mentions two obligations of 
Bonacina in favor of the Building Society for 
$4,040. 

It results from these entries that the 
Building Society here contesting was, on the 
7th of July, 1876, creditor as the transferee or 
esuiannatre of Huot for — 

1. The balance of the first obligation $400 

2* The amount of the second obligation 600 

3. The amount of the third obligation 500 

Total amount of obligations transferred by Iluot 

to the Society $1,500 

Besides this the Building Society was direct 
creditor on its own account of the defendant 
Bonacina by his obligation in the Society's 
favor which in order of hypothec preceded the 
third mortgage to Huot (that of $500), and 
again of two other obligations forming together 
$4,040, but they go for nothing in the present 
case. It further results from these entries in 
the certificate of the Registrar that the two 
first obligations from Bonacina to Huot were 
subjected by the latter to a preference or prior- 
ity of hypothec in favor of the Building Society, 
as a further security for Huot's own obligation 
to the Society for $6,185.12, registered 4th 
June, 1873. That by transfer of Uth February, 
1876, Huot transferred to the Society thQ throe 
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obligationB of which be was creditor, t.« : — Ist, 
Obligation, under wkiich there was a balance 
due of $400 ; the second, for a sum of $600, and 
the third obligation (for $600), of which the 
registration is posterior to that of the Society's 
hypothec, $500 ; total $1,500. Thus by this 
transfer the Society became proprietor of two 
obligations (the first and second) on which it 
had priority of hypothec. Thus, also, by the 
transfer from the Society to the plaintiff, which 
is also a new mortgage from the defendant (7 th 
July, 1876), the Society assigned to the plaintiff 
the $1,500 which Bonacina owed them, under 
the transfer from Huot, !.«., the two first obli- 
gations registered before the Society's was, but 
on which the Society had been granted by 
Huot, before he transferred, a priority of hypo- 
thec for $1,000 ; and the third obligation from 
Huot to the Society, which was posterior ($500), 
making $1,500. 

lliere was no mention in this deed of trans- 
fer of priority of hypothec, nor of the obligation 
of the defendant for $5,185, which took rank 
before the $500 one. There is not, I say, in the 
deed one word on the subject. By this same 
deed of the 7th July, 1876, the defendant Bona- 
cina, who owed already the $1,500 that had 
just been transferred, obliges himself to pay 
the plaintiff another $1,500, and hypothecates 
the same lot. No. 942, already hypothecated for 
all the three sums above mentioned. The 
Society, a principal party to this deed, makes 
no reservation either of its right of priority nor 
yet of its hypothec for $5,185 which came be- 
fore that for $500, by previous registration. 

Now as to the contestation raised by the So- 

ciety,itis evidently without foundation as against 

the plaintiff's collocation for $1,000. It is 

made up of the two sums of $400 and $600. 

Tltf first of these sums was the balance under 

the obligation of defeLdant to Gustave Drolet 

of the 4th February, 1871. The second was the 

defendant's obligation to Huot of the • 11th of 
November, 1872, and both duly transferred to 
plaintiff, and registered anterior to Huot's grant 
of priority to the Society. The Prutbonotary 
has disregarded the clause of priority given by 
Huot to the Society over these two anterior 
mortgages which he transferred to them. This 
is what they complain of in their contestation 
of item 11 in&vor of plaintiff. But the Pro- 
thonotary was right, because the Society, hav- 
ing subsequently acquired fitom Huot on the 
11th February, 1876, the two obligations on 
which it had already obtained a right of 



priority, the qualities of privileged and hypo- 
thecary creditor, and of transferee of the mort- 
gages subject to priority became united in tlie 
Society. There was eon/iuion ; and the prioritj 
was extinguished, because there was no further 
reason for it. There was also a further resfioa. 
even if the priority had not been extinct by 
confusion, and that reason was ttiat the Socie^ 
in transferring these obligations oa^ht to have 
reserved the benefit of Uieir priority in their 
transfer to the plaintiff, of the 7th Jaly, 1876. 
Instead of declaring that the two obligatiocis 
transferred to plaintiff were subject to their 
right of priority, they keep perfectly silent oo 
the subject, and must either have felt that their 
priooity was extinguished by the confoaion, or 
have meant to deceive, — for after all if thrir 
priority exists, the plaintiff has been completelr 
duped. But it is said the plaintiff*8 agent (Mr. 
Hutchinson) could have seen at the Begistrr 
Office that this priority existed. Yea, he coald, 
and he could also have thought it was extioct 
by confusion, or that the Society did not insivt 
on it since it made no reservation of it. Again, 
not only did they not reserve any right of 
priority, but they may have intended that th« 
property which was mortgaged to them should 
be pledged to the plaintiff, for the transfer of 
7th July, 1876, is more than a transfer : it is s 
new mortgage of the same property effected in 
the presence of the Society's Secretary. Accord- 
ing to Art. 2048 C.C, « The creditor, who ex- 
pressly or tacitly consents to the hypothecation 
in favor of another of the immoveable hypo- 
thecated to himself is deemed to have ceded to 
the latter his preference." Now that is exactly 
what happened here. Therefore the colloca- 
tion of plaintiff by item 1 1 for the two sums of 
$400 and $600 is right, and the society's con 
testation of it is dismissed. 

Now, as regards the plaintiff's contestation 
of No. 13, by which the society's collocation 
for the sum of $1,667.12, on account of $5,185.12. 
amount of defendant's obligation of the 
4th June, 1873, is contested. This was an 
intermediate obligation never transferred 
at all by the Society to the plaintiff, and 
registered before the third obligation of Bona- 
cina to Huot ($500) transferred to plaintiff ; 
the Prothonotary was right again, probably, as a 
matter of practice, under Art. 727 C. P., in col- 
locating the parties according to their apparetit 
rights ; but this does not prevent the plaintiff 
from asking for the application of the law 
under Art. 2048, and saying, as I think she h%» 
a right to say, that this society, in dealing with 
her, led her to believe they had no prionc\. 
Therefore I maintain the plaintiff's contestation 
of that item, and order a new report of distri- 
bution in that respect, in conformity with the 
law by which the society renounced their 
priority, with costs in both contestations against 
the loser. 

Trenholme j* Taylor for plaintiff. 

(hofrion j* Co. for Building Society. 
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CRIMINALS AND EXECUTIONS. 

We hare heard persons express unlimited dis- 
gust at the Guiteau affiiir, as though never before 
bad a criminal been so treated, or been made 
such a spectacle. It will serve to disabuse their 
miuds to turn to England, at a time no more 
remote than the last century. In the FortrUghUy 
Review^ we find under the title of <* Newgate : a 
Iletrospect/* the following : — 

^ There was every element of callous brutality 
in the manner of inflicting the extreme pen- 
alty ot the law. From the time of sentence 
to the last dread moment the convict vxu exhi- 
bited <u a shoWf or held up to public contempt and 
execration. HeartUu creatures flocked to the gaol 
chapel to curiously examine the aspect of condemned 
malffaetors on the Sunday the gaol sermon was 
preached. • * * The actual ceremony was to the 
last degree cold-blooded and wanting in all the 
solemn attributes befitting the awful scene. The 
doomed was carried in an open cart to TyburUi 
or other appointed place; the halter already 
encircled bis neck, his coffin was at his feet, by 
bis side the chaplain or some devoted amateur 
philanthropist and preacher like Silaa Todd, 
8triviug earnestly to improve the occasion. For 
the mob it was a high day and holiday ; they lined 
the route taken by the ghastly procession, en- 
couraging or flouting the convict according as 
he happened to be a popular hero or unknown 
to criminal fiuue. In the first case they cheered 
him to the echo, ofered him bouquets qfflowers^ or 
pressed him to drink deep from 8t. Giles's Bowl ; 
in the latter they pelted him with filth, and over- 
whelmed him with abuse. The most scandalous 
scenes occurred on the gallows. • • • The 
convicts were permitted to make dying speeches, 
and these orations were elaborated and discussed 
in Newgate weeks before the great day ; while 
down in the yelling crowd beneath the gallows 
spttrious verc^ions were hawked about and rapidly 
fiold. It was a distinct gain to the decency 
and good order of the metropolis when Tyburn 
and other distant points ceased to be the places 
of execution, and hangings were excluaively 
carried out iu front of Newgate, just over the 



debtor's door. But some of the worst features 
of the old system survived. There was still the 
melodramatic sermonf in the chapel hung with 
black, before a large congregation collected simply 
to stare at the convicts squeezed into one pew, who 
in their turn stared with mixed feelings at the 
coffin on the table just before their eyes. There 
was still the same tumultuous gathering to view 
the last act in the tragedy, the same blood- 
thirsty mob swaying to and fro before the gatesy 
the same blue-blooded spectators, George Sel wyn 
or my Lord Tom Noddy, who breakfasted in 
state with the gaoler, and so got a box seat or 
rented a window opposite at an exorbitant rate. 
The populace were like degenerate Bomans in 
the amphitheatre waiting for the butchery to 
begin. They fought and struggled desperately 
for front places : people fell and were trampled 
to death, hoarse roars came from thousands of 
brazen throats, which swelled into a terrible 
chorus as the black figures of the performers on 
the gallows stood out against the sky. < Hats 
ofir *Down in front I* these cries echoed and 
re-echoed in increasing volume, and all at once 
abruptly came to an end — the bolt was dmwn, 
the drop had fallen, and the miserable wretch 
had gone to his long home.'' 

The lines which we have italicised in the 
extracts above show that all the revolting inci- 
dents of the Guiteau affiur were parallel ed in 
England only a century ago, and it would be 
unfair and unsafe to base any appreciation 
of national character upon the acts of the 
wretched persons craving for a sensation, who 
come to the fronton these occasions. 



CHANGE OF NAME. 

In the case of Linton v. First National Bank qf 
KiUanning, before the U. S. Circuit Court, W.D., 
Pennsylvania, March 11, 1882, it was decided 
that at common law a person may lawfully 
change his name, and he is bound by any con- 
tract into which he may enter in his adopted or 
reputed name, and he may sue and be sued by 
his known and recognized name. In a suit by 
husband and wife, in the wifd's behalf, a plea 
which alleges that the name in which they sue 
is not the husband's real name, but which does 
not deny that it is his known and recognized 
name, is bad. Among the cases referred to 
were Doe v. TaUSy 5 Bam. k Aid. 644 ; King v. 
InhahUanU qf BtiUngshurst, 3 M. & 8. 250. 
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DESPATCH OF BUSINESS. 

The Canadian Law Times, referring to the 
Ontario Ck>nrt of Appeal, and the feci that the 
oonrt had not got through with the old cases 
before the approach of a new term, says the 
oonrt occupied very much the position of a man 
whose next meal is about to be served before he 
has had time to digest the preyious one. We 
concur in our contemporary's opinion that it is 
better the court should be relieved of the old 
diUhirU before it undertakes to hear a long list 
of new cases. " Where there are arrears of busi- 
ness," remarks our contemporary, " the cases 
standing for argument must be delayed. The 
only question is, shall they stand on the docket 
unargued until the court has overtaken the ar- 
rears, and then be taken up and decided while 
the arguments are fresh in the minds of the 
Judges ? Or, shall they be argued, and then be 
allowed to lie untouched while the judges work 
oft the arrears, and be disposed of after the 
lapse of a term, two, three terms, or perhaps a 
year ftom'the day of argument? There is no 
question as to the expediency of the course to 
be adopted. There is no suitor who would not 
rather have his cause decided shortly after the 
argument, than after it had lain a long while 
waiting for its turn to be considered. There is 
no counsel who would not feel that his argu- 
ments had been better appreciated if judgment 
were delivered in the term following that in 
which his argument was heard, than if it had 
been delivered a year afterwards." 



jections : First, the demand was too late, as the 
delivery was up to the Ist May, and no loagei, 
and the price of hay on the Ist May was no 
higher, and there was no damage. 

ToRRAMOB, J. I see no dnnmn in time, qb- 
less on the 29th April, 1881, when the defen- 
dant ofiered 32 bales, which were refinsed as 
not according to contract. But I see no proof 
as to what this quantity means in tons. Ko 
damage is proved, and the judgment Is ooo- 
firmed. 

lAmgpr€ ^ David for plaintiff. 

JSTerr, Carter^ i McQibbon tor defendant. 



H0TB8 OF CASES. 

COUBT OF BEVIBW. 

MoNTRiAL, July 7, 1882. 

I TORBANCI, JiTTB, QiLL, JJ. 

[From S. C. Montreal. 
Larin v. Kerr. 

Sale^'Time i^ delivery — Demeure. 

The demand was in damages, for breach of 
contract. On the 26th October, 1880, the de- 
fendant bound himself to deliver to the plain- 
tiff fifty tons of hay in his yard as required, up 
to the 1st May, 1881, at $13 per ton. The de- 
fendant received a protest from plaintiff on the 
23rd May, demanding the hay still unde- 
livered. 

The defendant met the demand with two ob- 



COUBT OF BEVIEW. 

MoNTBiAL, June 30, 1882. 
Johnson, Tobrancs, Gill, JJ. 

[From S- C, MoBtnal. 
La Sociiri db Construction jAoqoBS Cabtibb v. 

Lam ABRB, and Boas et al., oppoeants. 

Be^iitraUan, 

The inscription was from a judgment ef the 
Superior Court, Montreal, Mathieu, J., les- 
dered March 27, 1882. 

Johnson, J. The opposants were collocated is 
the report of distribution for a balance of pfioe 
of sale as transferees. The plaintiff coa- 
I tested their right because their deed, 
registered by memorial, was deiectiTcly 
registered. The contestants, however, on tbe 
19th August, 1874, before taking their hypothec 
on the property, themselves, cauaed theregistia' 
tion to be renewed. They must be held there- 
fore to have taken their hypothec with full know- 
ledge of what they themselves had done ; sad 
in their mouths, at all events, whatever ques- 
tions others might raise, the objection is not to 
be received. The point, in any case, waaM 
only be a technical one. The form naed is the 
form given in the Code of Procedure (app«ndix 
No. 26), and under Art. 2172 C.C. it wis is 
time. The judgment which diamisaed the cea- 
testation is confirmed with costs. Tlie object 
of all registration is notice. A teffiakntixm bj 
one is as good as by another. 

Gill, J., differed from the migority, being of 
opinion that the registration effected in tiiis 
case was irregular and without effect. 

Judgment confirmed. 

Maemattery HuUhinaon ^ Kna^ for oppoesnfic. 

LwgpH t Co. for plaintiff contesting. 
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COUBT OP REVIEW. 

Montreal, June 30, 1882. 

JOHHSOH, TOBRAJICB, GlLIi| JJ. 

[From S> G>, Montreal* 
Trust ^ Loan Co. of Canada y. Fraskb, and 
Fbasis es qnal., oppoflant. 

SubaiiiuUoik^SaU qf the tubHituted movabUi for 
debt iiftkB grtoi. 

The inscriplion was on a judgment of the 
Superior Coxaij Montreal, Bainyille, J., rendered 
March 11th, 1882. 
JoHMBOH, J. The plaintiff proceeded to execute 
a judgment whichhe had obtained against the 
defendant personally, and the defendant in his 
quality of curator to the appeUa in a substitu- 
tioii met him with an opposition d fin ^anrnder^ 
on the ground that the property was substituted, 
and that he, as curator to the children, had a 
right to prevent the sale. The judgment 
granted in a modified way the curator's preten- 
sion, that is to say, it ordered the things to be 
sold, though it maintained the right of the 
curator to the price, under Art. 931, C. C. 
ThiB judgment is certainly a very equitable one, 
at all events the curator can hardly complain 
of it. Under the article cited, it is his duty to 
sell the property, and apply the proceeds to 
the profit of the substitution. If he exercised 
this right, the creditor would still have the 
right to execute and sell his jouiuance. In the 
present case the defendant^ who was the grevS^ 
made a remite of the property to the appeUSf 
alter the seisure, which ought not to deprive 
the creditor of the right he would have had to 
sell the grtvi** interest in the property. The 
curator, oppoeantj therefore, does not get all he 
asks ; but he gets all he is entitled to, and there 
is no violation of his right, while the right of 
the creditor to get the interest of the money 
when it is invested Is preserved. It was 
aaid that the judgment gave what neither party 
asked. That is not exact. It gives the curator 
what he asks as fiir as he is entitled to get it ; 
but not all that he asks. The case of WiUon v. 
Ijehlane, 13 Jur. 201, does not touch this case. 
There it was first held that a seizure of substi- 
tuted property fbr the debt of the grev£ was 
null. That was reversed in review, apparently 
because it did not appear that the property 
seised was the one substituted. In the present 
case the grwS is certainly a proprietor — ^he is 



always proprietor, but subject to the substitu- 
tion. His property in the thing seised can be 
made answerable for his debt, and that is the 
extent of the judgment. 

Judgment confirmed. 

Judah j- Branchaud for plaintiff. 

Loranger J* Co, for oppoaant 



A SKETCH OF THE CRIMINAL LAW. 

[Continued from p. 2 1 2 . ] 

Such are the English Courts qf criminal jus- 
tice. I will now say something of the proce- 
dure oblerved in them. The first step in cri- 
minal procedure is to secure the appearance of 
the person accused ; the next, to examine and 
prepare the evidence against him. It would be 
of little interest to enter into detail upon the 
manner in which these operations are performed, 
and it would take more time and space than I 
can at present afford to relate their history, 
which is curious. I may, however, make one 
remark. 

Preliminary proceedings before a justice of 
the peace are practically all but universal in 
English prosecutions, but theoretically they are 
not necessary. According to the theory of an 
English trial, the prisoner is accused not by the 
magistrate who commits him, but by the grand 
jury, and a prosecutor may still, if he chooses, 
prefer an accusation before a grand Jury with- 
out giving notice to the accused person, and so 
as to prevent him fh>m having any knowledge 
of the nature of the case against him till he is 
brought into court to take his trial. This 
course is so oppressive and so objectionable on 
public grounds that it is seldom taken, but it is 
still legally possible. The fact that it exists 
can be understood only by reference to the his- 
tory of the English modes of accusation and 
trial, which is shortly as follows : — 

At present there is in England only one mode 
of trying criminal cases of any importance, 
namely, that by jury. There are some few 
cases in which justices of the peace sitting 
without a jury may sentence offenders to as 
much as six months' imprisonment and hard 
labor, and there are one or two cases in which 
they may imprison offenders for a year; but 
these are exceptional. 

Trial by jury is the survivor of several modes 
of trial which were in use at, and for .a consi-* 
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demble time after, the Norman Conqaest. Its 
historji though still obscure in detail, is now, 
as iar as its main points go, well ascertainedj 
and it is as follows : the early modes of trial 
depended on the early modes of accusation, 
which were two, namely, accusation by a private 
person, and accusation by public report. 

Accusations by private persons were, I am 
inclined to think, the commonest mode of pro- 
secution in early times. 8uch accusations were 
called *' appeals," a word which in this connec 
tion means simply accusation, and not recourse 
from an inferior to a superior tribunal. 

The nature of an appeal was as follo^. The 
injured person was bound to use every effort to 
have the criminal arrested by raising the 
country, which was bound to pursue him << with 
hue and cry ". If he could not be taken other- 
wise, his name was proclaimed, and he was 
called upon to appear at five successive county 
courts, and it he did not ^appear he was out- 
lawed ; the effect of which was in very early 
times that he might be put to death in a sum- 
mary way, and afterwards that he was taken to 
be convicted. In the meantime, the complain- 
ant had to register his complaint before the 
coroner, who was in ancient times something 
like a modem Justice of the peace. If the 
person accused appeared, various proceedings 
took place, which ended at last, if the parties 
could not otherwise settle the matter, in trial 
by combat, which, however, was not permitted 
it the guilt of the accused person was considered 
to be so clearly proved as to be undeniable. 
Appeals had a long and curious history which I 
cannot now relate. They applied at first to 
many offences, but were at last restricted to 
cases of homicide, in which the heir of the mur- 
dered person had a right, even after the person 
accused had been acquitted by a jury, to '* ap- 
peal," or accuse him. This strange procedure, 
though used but seldom, nevertheless continued 
to exist till the year 1819, when, upon an appeal 
of murder, the Court of King's Bench actually 
awarded trial by combat, which was not carried 
out only because the accuser was no match physi- 
cally for the accused, and refused to go on with 
his appeal as soon as the court held that the 
accused had a right, as it was called, " to wage 
his body '\ This case was the occasion of an Act 
of Parliament^ by which appeals were abolished. 

As time went on, accusation by public report 



superseded appeals. This system of aocuaadoQ 
was carried out by a body of persons who acted 
as public accusers, and who were the 
predecessors of the modem grand jmy. Tte 
system worked thus: England was divided 
into counties, hundreds, and townships, 
each township being represented cm all 
public occasions by the reeve, the prede> 
coBSor of the parish constable, and four men. 
When the king sent his justices into anj 
county on one of the eyres or circuits alnadr 
mentioned, they were met by the sheril^ the 
coroner, the high bailiffii of the hundreds, and 
the reeves and four men from the townehipi 
The principal persons of the county having 
been in some unascertained way chosen from 
this numerous body, they made a report to the 
justices of the p<*nons within the cooatj 
whom they suspected of any offence ; these per- 
sons were arrested forthwith if they were not 
already in custody, and were at once sent to ihe 
ordeal (urtheit) whether of fire or of water. The 
ordeal of fire consisted in handling red-hot irra 
of a certain weight, or walking over red4kot 
ploughshares placed at different intervals. The 
ordeal of water, which, strange to say, seems to 
have been more dreaded, consisted in being 
thrown into the water, when sinking was the 
sign of innocence, and swimming the sign of 
guilt. How any one without fraud escaped ibr 
one ordeal or was condemned by the other i.> 
difficult to understand. I have sometime? 
thought that the water ordeal may have been 
like the Japanese happy despatch. If the 
accused sank, he died honorably by drowning. 
If he swam, he was either put to death or 
blinded and mutilated; but this is a mer« 
guess. Many records still remain which eod 
with the ominous words, eat ad Juuam epat, nr 
purget w per ignem. If the accused person es- 
caped from the ordeal he was nevertheleei^ 
banished. It was obviously considered that 
though it might have pleased God to wodL 
a miracle to save him from punishment 
the bad report made of him by the local 
authorities was quite enough to show that be 
was a dangerous character who must leave the 
country. 

Early in the thirteenth century ordeals U\l 

into disuse, probably in consequence of their 

condemnation by the Lateran Council held in 

I 1216. The result of this was that the report ci 
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the grand jtiiy became equiiralent to a conyic- 
tion, or would have been bo if means had not 
been fonnd to avoid a resnlt which even in that 
age was seen to be monstrous. The method 
adopted was apparently the introduction into 
criminal trials of a practice which had already 
been introduced in civil actions under the name 
of the Grand Assize.* This was the summoning 
of twelve persons from the place where the dis- 
pute arose, who were to swear to their know- 
ledge of the matter. The persons so summoned 
were called an assize, and afterwards a jury, 
and elaborate precautions were taken for se- 
caring the attendance of persons acquainted 
with the subject. When twelve persons were 
found willing to swear one way or the other, 
their oath was decisive. Even before ordeals 
were abolished a person accused by a grand 
jary was allowed as a special favour to purchase 
of the king the right of having a body of this 
kind (which in such cases were called an « in- 
quest ") to << pass upon him." When ordeals 
were abolished, juri, or inquests, instead of be- 
ing an exceptional favor purchased in particu- 
lar cases, came into general use. The first jury- 
men were thus official witnesses, and not, as 
their successors are and have been for centuries, 
judges as to the truth of the evidence given by 
witnesses. 

There is no more obscure question in the 
whole history of English law than the question 
how and when jurymen ceased to be witnesses 
and became Judges. They were undoubtedly 
witnesses in the thirteenth century, and un- 
doubtedly judges of the testimony given by 
others in the middle of the sixteenth century, 
and it seems probable that in the latter half of 
the fifteenth century they were judges in civil 
cases, but not to the same extent in criminal 
cases. Many curious traces of their original 
character remained long after the change had 
taken place. Thus, for instance, as I have 
already observed, perjury by a witness was no 
crime in England till the seventeenth century ; 
but perjury by a juryman, that is, a wilfully 
faXte verdict given by a juryman, was theoreti- 
cally punishable in some cases by a process 
called an attamt, which in practice was never 
put in force. The reason why the witness was 

* The word ** assise " is used in a Taricty of senses in 
old English law. It means (1) a law, (2) a jury, (3) the 
sitting of a Coart 



not punishable was that according to the theory 
described his appearance at the trial was acci- 
dental. The juror was the only witness whom 
the law recognised as such. The reason why the 
juror was not actually punished, though he 
was in theory liable to punishment, was that as 
time went on every one knew that whatever the 
theory of the law might be, he was in fact de- 
pendent on witnesses, and was not himself a 
witness, so that if his verdict was wrong it was 
impossible to say that it was not mistaken. 

However this may have been, trial by jury in 
the modem sense of the word was fully estab- 
lished in England in the sixteenth ^entury. 
From that time to this we have full reports of 
nearly all the most remarkable trials which have 
taken place in England, and it is possible to 
trace the gradual growth of the present system 
by comparing together the trials which took 
place at different times. 

The result of such a comparison is to show 
that criminal trials in England have gone 
through several distinct phases. Down to the 
civil wars of the seventeenth century, the pri- 
soner was interrogated as closely as a prisoner 
is in France at the present day ; and though 
torture was never legalized in England, it|was 
to a considerable extent in use under Aeen 
Elizabeth, being employed principally in the 
case of persons accused of conspiring against 
her life. 

The preliminary procedure was secret to a 
much later date. Indeed, though in practice it 
became public in the course of the eighteenth 
century, it was not till the year 1848 that aright 
was conferred by act of Parliament on the 
accused to be present at the preliminary exam- 
ination of the witnesses. A rigbt to have copies 
of the depositions made by them was given in 
1836. 

In the second half of the seventeenth cen- 
tury, and especially towards the close oX it, 
the procedure was not unlike that of our own 
day ; but the furious passions of the times, and 
the corruption and partisanship of some of the 
judges, exhibited all its weak points in a terribly 
strong light. Some of its defects, and in par- 
ticular the temptation to the judges to be cor- 
rupt, were removed at, or soon after, the Revo- 
lution, and in the course of the eighteenth 
century, the general management of a criminal 
trial was closely assimilated to the course of a 
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ciyil action. The present method of procedure 
may be considered as having been fully estab- 
lished with not more than one important excep- 
tion by the beginning of the reign of Oeoige 
the Third (1760). It is so well known that it is 
unnecessary in this place to give any account 
of it. 

I must content myself with a very cursory 
glance at some other curious features in English 
criminal procedure. The whole subject of legal 
punishments as inflicted in England is full of 
curiosity. All common offences— murder and 
manslaughter, rape, robbery, arson, coining, and 
theft to 0e value of a shillinsr or upwards — 
were by the law of England punished by death 
from the early part of the thirteenth century to 
the year 1827. This, however, was qualified by 
a singular institution called benefit of clergy, 
by which first the clergy, then every man who 
could read, unless he was bi^amut, — 1.«., unless 
he had been twice married, or unless he had 
married a widow (but no women except, till the 
Reformation, a nun) ; then all people, men 
whether higami or not, or women who could read ; 
then all people, whether they could reader not, 
were excepted for their first offence in nearly all 
case^iot only from the punishment of death, 
but f:4m almost all punishment for nearly every 
offence, for, at common law, only high treason) 
and perhaps arson and highway robbery, were 
excepted from the benefit of clergy. Side by 
side with the process by which benefit of clergy 
was extended to all persons, a parallel process 
went on by which large numbers of crimes were 
excluded from it, by being made, as the phrase 
was, " felonies without benefit of clergy ". For 
instance, every one, as time went on, became 
entitled to benefit of clergy in cases of theft, but 
it was provided by successive acts of Parliament 
that the theft of horses, sheep, and other cattle, 
stealing to the value of five shillings in a shop, 
and^stealing from the person to the value of one 
shilling or upwards, should be « felony without 
benefit of clergy ". This made the law terribly 
severe in appearance ; but in practice it was 
seldom carried out, the judges being authorised 
to commute the sentences which they were 
obliged to pass — a power which they exercised 
very freely. 

Between the years 1827 and 1861, capital 
punishment was abolished in all but four cases — 
treason, murder, piracy with certain aggrava- 



tions, and burning dockyards or anenals. Tlie 
discretion entnxsted to the jodgee as to tlie 
amount of secondary punishment to be awarded 
was also carried so far that minimoni ponish. 
ments were abolished in eveiy case but one^ so 
that there are many crimes for which an English 
judge can sentence a man, either to penal servi- 
tude for life, or to a single day's impriMoment 
without hard labor, or to any intermediate 
punishment English criminal law has thus, 
in the course of a little more tiian fifty yean, 
passed from being by fiir the moet aerere sys- 
tem in the world, to being the most lenieDtr as 
far as the amount of punishment is concenied. 

The great leading peculiarity which distin- 
guishes English criminal pixx^ure from the 
criminal procedure of every othar oonntiy, is 
to be found in the extent to which the conlzol 
of criminal proceedings is left in private hands. 
Every one has a right to prosecute anyone for 
any crime of which he is suspected, and, what 
is even more remarkable, everyone has almost 
identically the same fitcilities for doing so. 
The police can hardly do anything wliich any 
private person cannot do, and the law ofBcers 
of the crown, the Attorney and Solicitor-Oeiie. 
ral, have hardly any power in condncting the 
prosecution of a State criminal, which the 
youngest barrister has not in prosecuting s 
fraud which concerns no one bat the person 
defrauded. The Attomey-Oeneral can stop pro- 
secutions ; but he hardly ever does so, and he 
can personally accuse any person of having 
committed a misdemeanor without resorting to 
a grand jury ; but this is not a matter of much 
practical importance, especially in the preseat 
day. 

It is hardly an exaggeration to say that cd- 
minal prosecutions in England form a biaoch 
of litigation over which private peraons have 
nearly as much authority as the parties in civil 
proceedings have over snch proceedings. This 
was not the result of any intention on the pait 
of any one whatever. It was caused by the 
working of the institutions already described. 
The grand jury at first were no doubt public 
accusers, and in early times the coronen and 
justices of the peace acted to some extent as 
public prosecutors; but as time went on the 
grand jury reported only such matters as wece 
represented to them voluntarily by private per- 
sons, and the coroners and jusUces of the peace 
came to occupy the position of preliminary 
judges, who could be set in motion only by pri- 
vate complainants, and thus the whole sjstcm 
came to assume its present character. 

I now pass to that part of the criminal law 
which consists of the definitions of crimes and 
the apportionment to them of punishments^ and 
which would form the matter of a penal oode^ as 
the branch of law which I have already des- 
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cribed would form ihe matter of a code of cri- 
mliud procedare. 

The first sobject to be mentioned under this 
head is that of the conditions of criminal res- 
ponsibility, or, as it may otherwise be called, 
matter of excuse. It consists of the exceptions 
to the general rule that every one is responsible 
for every crime which he may commit. The ex- 
ceptions recognised by English law are age, to 
aome extent insanity, to some extent compulsion, 
to some extent necessity, to some extent ignor- 
ance of ftct as distinguished from ignorance of 
law. The effect of such a maxim as *< Non est 
reus nisi mens sit rea *' is given by including 
terms relating to the state of the offender's 
mind in the definitions of a large number, if 
not of most crimes. This is done by the use of 
such words as " wilfully," « knowingly," 
" fiaudulently," « negligently," and, above all, 
<^ maliciously," which has much in common 
with the dolus mahu of the Roman law. 

There is a good deal of indistinctness in this 
branch of the English criminal law, the word 
"malice" in particular being made to bear a 
great variety of meanings. Thus, for instance, 
murder is defined as « unlawful killing with 
malice aforethought," and manslaughter as 
<* unlawful killing without malice afore- 
thought." « Malice aforethought *' is here in- 
terpreted to mean any one of several states of 
mind, such as an intention to kill, an intention 
to do grievous bodily harm, an intention to re- 
sist a lawful apprehension, recklessness as to 
killing, etc. In order that the publication of a 
libel may be criminal it mu«t be *< malicious." 
This means that it must be done without cnr- 
taln specified circumstances which justify or 
excuse it. So, again, mischief to property is, as 
a role, criminal if it is << wilful and malicious." 
These words seem to mean little more than 
^ intentional and unlawful, and done without a 
claim of right." In popular language malice 
means ill-will to another, which it is discredit- 
able to feel. Thus envy would be described as 
a form of malice, but no one would apply that 
term to honest indignation excited by a wicked 
action. In law the word is generally used in 
senses so unnatural that it would be well if it 
were altogether disused. It does not occur in 
the Criminal Code Bill of 1878, or in that of 
1879. 

The law as to insanity is same what vague, 
but this, I think, arises rather from the defec- 
tive state of our knowledge as to the disease 
than from any other cause. The law as to 
compulsion is also in an unsatisfactory state, but 
the subject is one of singularly little practical 
importance. 

Next come ,the definitions of crimes. The 
crimes known to the law of England, and, I 
suppose, to the laws of other countries, may be 
reduced to a very few leading classes, namely: 

(1.) Offences against public tranquillity. 

(3.) The obstruction or corruption of public 
authority. 



(3.) Offending against public morals. 

(4.) Offences against the persons of individ- 
uals and rights annexed to their persons. 

(5.) Offences against the property of individ- 
uals and rights connected with property. 

The history of these branches of Snglish law 
is shoi*tly as follows. With regard to most of 
them, a few general names have beeu in com- 
mon use from the most remote antiquity. These 
were applied to common cases of crime long 
before any precise definitions had been found to 
be needful, and the offences so named are called 
« offences at common law ". Such words as 
treason, homicide, murder, rape, robbery, theft, 
are instances. The words were defined by 
different writers on legal subjects, and, as occa- 
sion required, by the deciHions of courts of jus- 
tice, which in England, from a very early time, 
were in many instances carefully recorded. 
Some of our reports go back as far as the thir- 
teenth century. In some instances, also, the 
legislature defined expressions which were 
considered dangerously vague and wide. This, 
however, was done very seldom indeed ; almost 
the only instance I can remember of an attempt 
by Parliament to define common law offences, 
is the famous Statute of Treason passed in 1352, 
and still in force. New offences, however, were 
from time to time, created by act of Parliament, 
and special forms of common law offences were 
subjected to special punishments. For instance, 
though Parliament has never defined theft, it 
has made special provisions for the punishment 
of difi'erent kinds of theft, such as theft of wills, 
of letters in the post oflSce, of articles of the 
value of £5 in a dwelling-house, of thefts by 
clerks and servants of the property of their mas- 
ters, and the like. 

This part of the criminal law of England is 
thus composed of two elements, namely, com- 
mon law definitions and various rules con- 
nected with them, and Parliamentary enact- 
ments which assume, though they do not 
state, the common law definitions and rules. 
Moreover, both the common law and the statute 
law have been illustrated and explained by a 
g^eat number of judicial decisions which, as far 
as they go, are as binding as if they were laws. 
To understand these decisions properly, and to 
apply their principles to new combinations of 
facts, are amongst the "most important of the 
duties which iawyeis have to discharge. The 
decisions are exceedingly numerous, though I 
think they are less numerous on this branch of 
our law than on others. The statutes relating 
to crime are of all ages, and each particular 
statute has its own special history. Nearly all 
of them have been enacted at least three times 
over. The geneml history of this part of the 
subject is, in a few wrords, as follows. The first 
writer on the criminal law, whose works are in 
any sense of authority at the present day, was 
Bracton — a judge who lived in the latter part of 
the thirteenth century, in the reign of Henry 
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the Third. His book, << Z>« LeffibuM Anglim;' is by 
far the most comprehensive work on the subject 
written for several centaries, and the third book 
of it, entitled << De Corondj" is the source of 
much of our existing criminal law. His defini- 
tions of crimes are in sevend instances taken, 
though with not unimportant modifications, 
from the " Digest '\ For instance, he thus 
defines theft, " Furtum est secundum leges 
fraudulosa contrectatio rei alienas invito illo 
domino cujus res ilia fuerit." This omits the 
words which extend the Roman law definition 
of theft to temporary appropriations. Bracton's 
book served as the foundation for other works 
of less note, as, for instance, Fleta, and, to a 
less extent, Brittan ; but no writer of anything 
like equal note dealt with the subject between 
his time and the early part of the seventeenth 
century, three hundred and fifty years aft^r. 
About that time Coke wrote his « Institutes of 
the Law of England,** the third of which is 
devoted to the subject of criminal law. Coke 
had great technical learning an'1 a character of 
great force and audacity ; but he had no power 
of arranging or generalizing his knowledge, and 
not only was his style pedantic, but his mind 
never rose above a very trivial kind of acute- 
ness. His book, however, shows fairly, though 
in a most disorderly manner and with many 
inaccuracies, what the law was in his day. 

Coke was followed at the distance of about 
half a century by Sir Matthew Hale, a much 
more considerable personage, though he was fiir 
less conspicuous in the political history of his 
time. His " History of the Pleas of the Crown " 
is far superior to the third Institute, and is, I 
think, entitled to the first place amongst books 
on English criminal law. It is full of learning, 
especially historical learning, and in several 
pa[rts shows power of a higher kind. 

Both Coke and Hale show conclusively what 
a crude, imperfect, meagre system the criminal 
law of their time was, and how little it had 
been improved by legislation. What can bu 
said of a system under which it was a capital 
crime to steal a shilling, and a mere misde- 
meanor, punishable with fine and imprisonment, 
to run a man through the body with a sword 
with intent to murder him 7 

Neither Coke nor Hale notices the fact that 
the common law dealt only with a small num- 
ber of the grossest and commonest offences, 
such as homicide, theft, and rape; nor the 
further fact that a large addition to the law 
was made by the decisions of the Court of Star 
Chamber, which treated as criminal a number 
of actions (such as attempts to commit crimes, 
perjury, some kinds of forgery), for the punish- 
ment of which the common law, properly so 
called, made no provision. After the abolition 
of the Court of Star Chamber the ofi'ences 
which it had been in the habit of punishing 
were treated as being offences at common law, 
though most of them were unknown to the sys- 
tem properly so called. 



Any defects which the criminal law in Halc'i 
time may have had on the side of undue lenity 
were effectually removed by the legislation oif 
the eighteenth century, under which innanKr. 
able offences were made felony withoot benefit 
of clergy. The excessive severity of this legii^ 
lation and the capricious character whicii it 
gave to the execution of the law exdtHl greit 
attention. At the same time the efforts vi 
many reformers, of whom Bentham was the h&i 
known as a writer and thinker, and Bomillj u 
a politician, directed much attention to tJi« 
form of the law itself. The result was that be- 
tween the years 1827 and 1830 a grtat mass oi 
the then existing statute law was repealed, aod 
the substance of it was re^nacted in a less tn^- 
mentary shape, the punishments for the diifertot 
offences being in most cases considerably miti- 
gated. The commoner offences were by this 
means dealt with by four or five statutes, which 
consolidated in whole or in part probaUy maor 
scores or hundreds of earlier acts. 

This was a considerable improvement, bot it 
was merely a first step towards a complcie 
criminal code. Efforts were made to have soch i 
measure prepared, and a commission was opened 
which made many reports upon the subject of 
the criminal law between 1833 and 1961. 
After great delay five acts of Parliament ven 
passed in the year 1861, relating respecUrely 
to theft and offences in the nature of thefi, 
malicious mischief to property, forgery, offences 
relating to the coin, and offences relating to thr 
persons of individuals. These five acts consti- 
tute the nearest approach to a penal code no* 
in existence in England. They are verr nsefnl 
as far as they go, but they are extremely in- 
perfect; first, because they assume and ar 
founded upon the unwritten common law defi- 
nitions and rules relating to crimes; ai4 
secondly, because they deal only with offences 
against the persons and property of indiriduals. 
and leave unnoticed the subject of crimiml 
responsibility and the definitions of offences 
against public order, offences consisting in the 
corruption of public oflScers, and offences 
against public morals and conventence. In 
other words, they leave unnoticed nearly half 
the matters which ought to be disposed of by a 
criminal code, and they do not deal at ail with 
the subject of procedure, the law as to which u 
principally unwritten. There have thus been 
three sets of criminal statutes ; namely, M 
the unconnected scattered enactments pus^ 
before the reign of George the Fourth in order 
to fill up the gaps in the old common law ; 
secondly, the acts passed between 1837 fl^^ 
1833, which re-enacted the first set in a shorter 
form; and, thirdly, the acts passed in 18^1. 
which repealed and re-enacted, with some ad- 
ditions and improvements, the acts of Qf^x?^ 
the Fourth, and extended them to Irelaod. 
Some others have been passed which I need 
not notice here. 

(To be continued.) 
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FOREIGN DIVORCE. 

The Supremo Court of Illinois iu Roth v. 
Ehmant has recognized the validity of a divorce 
obtained abroad, though the ground of the 
divorce was merely the absence of a formality 
which by the laws of Illinois (where the parties 
were married) was wholly unnecessary. Roth, a 
subject of Wurtemberg, came to America, and 
while residing in IllinoiS| married there a French 
subject. This marriage was void under the laws 
of Wurtemberg, because Roth had not obtained 
a license therefor from the sovereign of that 
country. Subsequently the consorts went to 
Wurtemberg and resided there, and during such 
residence proceedings were taken by Roth in 
Wurtemberg to have the marriage in Illinois 
declared null| on the ground that it was in vio- 
lation of the laws of Wurtemberg. The case 
proceeded regularly, both parties appearing, and 
the decree of divorce was pronounced. Roth then 
married again. After his death his first wife 
claimed the estate by a suit in Illinois. The 
s^upreme Court (two judges dissenting) held the 
foreign divorce to be valid, and maintained the 
pretensions of the second wife. 



RIPARIAN RIGHTS. 



Several questions connected with the rights 
of riparian proprietors were recently dis- 
cussed before the Supreme Court of Ver- 
mont, in the case of Canfield v. Arthur. 
Two mill-owners held lots on the same stream, 
one above the other. The questions that arose 
were, as to the right of the upper owner to di- 
vert the stream ; to store or pond the water, and 
to discharge his saw-dust and waste into it. The 
law as laid down by the Court was, that the 
upper owner could divert the water on his own 
land by an artificial channel, if it was conducted 
back into its natural course, with reasonable care 
and prudence, before reaching the premises of 
the inferior proprietor, and he having received 
no appreciable injury ; that there was no legal 
injury in storing and ponding the water, if it 
flras detained only as long as was reasonably ne- 



cessary ; that while the upper owner can use the 
water in a proper and reasoiuible manner, yet he 
must respect the rights of riparian proprietors 
below him, and is limited in discharging into 
the stream his saw-dust and refuse, to what is 
absolutely and indispensably necessary for the 
beneficial use of the water. 



ENGLISH JUDGES. 

The Law limes of London has gravely under- 
taken to contradict some newspaper gossip, to 
the effect that many of the English judges jump 
off the bench, mount a hack at Westminster 
Hall, and subsequently play lawn tennis until 
it is time to dress for dinner. According to the 
TimeSf judges on their appointment, however 
young in years they may be, become old in their 
habits. " Mr. Justice Chitty, on being made a 
iudge, ostentatiously abandoned lawn tennis. 
Mr. Justice North abandoned his morning meer- 
schaum down Oxford Street They necessarily 
shrink into themselves. They hold little inter- 
course with the bar, and notwithstanding their 
youth the habits of age are forced upon them." 



A SKETCH OF THE CRIMINAL LAW. 
[Conclusion, from p. 212.] 

I will now make a few observations on the 
most important and characteristic of the defini- 
tions of each of the classes of offences which I 
have mentioned. 

In the first place, I may observe upon these 
crimes in general that they are all classed as 
being either treason, felony, or misdemeanor. 
Treason is sometimes said to be a kind of felony. 

Felonies were originally crimes, punishable 
with death and forfeiture of goods, though this 
definition is not rigorously exact Petty larceny 
and mayhem, though felonies, were not capital 
crimes, and piracy, though capital, was not a 
felony. So misprision of treason was not a felony 
though it involved forfeiture. All other crimes 
were misdemeanors, the punishment for which 
at common law was fine, imprisonment, and 
whipping at the discretion of the court. The 
great alterations made in legal punishments 
have made this classification altogether unmean- 
ing. Many misdemeanors are now liable by 
statute to punishments as serious as most felon- 
ies, and forfeiture of property as a punishment 
for crime was abolished in the year 1870. There 
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ara still a few distinctions in the proceedings 
appropriate to felony and misdemeanor, but the 
classification has for many years become a mere 
sonrce of embarrassment and intricacy. 

Passing to the definitions of crimes I come 
first to crimes against public tranquillity. The 
most important of these is high treason — an 
offence of which the definition has pUyed an 
important part in English history. Bracton has 
not on this occasion copied tiie language of the 
" Digest ;" but down to the reign of Edward the 
Third, high treason was a term littlei if at all 
less vague than << majestaSi" and its definition in 
the year 1 352 by statute was regarded as a highly 
important security against oppression. It de- 
fined treason as consisting of three main 
branches/ namely: (1) Compassing or im- 
agining the death of the king and displaying 
such compassing and imagination by any open 
act *, (2). Levying war against the king; (3). Ad- 
hering to the king's enemies. The first of 
these heads has been interpreted to mt^an form- 
ing an intention in the mind, which intention 
is displayed by any open act. There is some 
ground for the opinion that the " imagining" 
mentioned in the act (which was in Norman 
French) really meant attempting ; but the other 
interpretation has always been received and 
acted upon. This act has remained in force for 
upwards of five hundred years, and its meaning 
has been the subject of vehement controversy. 
It was for centuries regarded as the law under 
which all attempts to make by force revolution- 
ary changes in the government must be punish- 
ed, but it is obvious that such changes might 
be made without any direct attempt upon the 
king's life, and also without "levying war" 
against him in the plain sense of the words. 
Hence at different stormy periods in Englidh 
history— for instance, in the reigns of Henry 
the Eighth, Elizabeth, and Charles the Second — 
other acts were made treason, as, for instance, 
denying the king's supremacy over the Church, 
maintaining particular theological doctrines, 
speaking words of a seditious character, and the 
like. These, however, were regarded as stretches 
of power, and the act of Edward the Third was 

* There are some othen of less importance which I 
omit' It is treason e.p., to kill the Lord Chancellor or 
a Judge of the High Court whilst discharging the dudes 
of his office . When the statute of treasons was passed, 
murder was clergyable, and the object was, that a man 
who murdered a Judge on the bench should be hanved 
eren if he could read, and if his wife had not before ner 
marriage been a widow. 



regarded with almost superstttions revereikce as 
containing the true constitutional theory on the 
subject. As it was found in practice too narrow 
for the purposes to which it was from time u> 
time sought to apply it, the judges on many oo 
casions enlarged it by ^ constmctioii " or inter- 
pretation. It was held, for instance, that ererj 
one who tried to lay any restraint on the king 
for the purpose of making him change bis mea- 
sures, or who attempted to depose him, most be 
taken to " imagine his death," because deposed 
kings are often put to death. In the same way 
it was held that any riot having for ilg object the 
effecting by fon*e any public general object, as, 
for instance, the repeal of an obnoxious law, was 
high treason by levying of war. Theee fndicia! 
interpretations or constructions were nataraHj 
unpopular, and juries sometimes refused to give 
effect to them. During the reign of George th« 
Third accordingly an Act of Parliament was 
passed which gave them statutory anthoritj 
during his life, but the greater part of this Act 
expired on his death in 1820. In the present 
reign, during the excitement produced in Eng- 
land and Ireland in 1848 by the continental 
revolutions of that year, another act was passed 
which left untouched the act of Bdwaid the 
Third and the constructions put upon it by the 
judges, but re-enacted in substance the act d 
George the Third, declaring, however, as to the 
greater part of it, that offenders against it should 
be guilty of felony and liable to penal servitude 
ior lite, or any less punishment. It was, how- 
ever, expressly declared that this should not is 
any way affect the older law. High treason ac- 
cordingly at present is defined by the law of 
England twice over ; namely, first by the Act of 
Edward the Third, upon which the jndges hare 
put a variety of constructions and interpreta- 
tions; and secondly, by the Act of 1848, which 
embodies these constructions and interpreta- 
tions, but punishes the offender with seoondaiy 
instead of capital punishment. Some indeed of 
the constructions in question which relate to 
attacks on the king's person are still treason 
by statute. 

There are a variety of other acts against po- 
litical offences, some of which are strange aad 
even antiquated. The only one of inter»t 
enough to be mentioned in snch a sketch as this 
is the offence of seditious libel. The crime is 
nowhere defined on authority. Practically it 
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may be described as being any writing upon a 
political subject adverse to the existing state 
of things, and such* that the jury think the 
writer ought to be punished. In the latter part 
of the last century this branch of the law was 
the subject of a great controversy between 
judges and juries. The judges held that it 
was the duty of the jury to convict the accused 
if it was proved that he had written or published 
the matter said to be libellous, and that such 
parts of it as were not stated in express words, 
but by way of allusion, abbreviation, or the like, 
had the meaning ascribed to them in the in- 
dictment, and that it was the duty of the judge 
to say whether the matter so published was or 
was not a libel. Juries were continually told 
by the counsel for accused persons that it 
was their duty to determine the whole matter— 
the criminality or innocence of the alleged pub- 
lication as well as the fact that the matter 
alleged to be criminal was published. This 
controversy was decided in thje year 1*792 in 
&vorof the jury by Fox's Libel Act. Political 
libels were prosecuted and their authors severely 
punished for many years after the passing of 
this act ; but it is, I think, i^re than thirty 
years since there has been a successful prosecu- 
tion for a political libel in England, though 
there have some within that period in Ireland. 
I must pa84 very lightly over offences con- 
sisting in the obstruction or corruption of pub- 
lic officers in the discharge of their duties. I 
may obsenre, however, that perversions of the 
course of jnstice by whatever means were anci- 
ently known by the general name of « mainten- 
ance,** that is, maintaining or supporting by 
unlawful means either party to any legal pro- 
ceeding. All through the Plantagenet period 
this offence was common, and many acts of Par- 
liament were directed against it. It was one 
main object of the erection, or at least of the ex- 
tension and development of the powers of the 
Court of Star Chamber to deal with such cases. 
By degrees the offence of maintenance ceased 
to be prosecuted under that name, but different 
forms of the offence, such as attempts to corrupt 
or intimidate witnesses, or to exercise undue 
influence over jurors, are still occasionally pun- 
ished. Bribery, perjury in its various forms, 
and conspiracies to defeat the course of justice, 
also belong to this class. 

On crimes against the morals, health, and 



general convenience of the public, I will make 
only one observation. As I have already ob- 
served in passing, a large addition was made to 
the criminal law of England by the decisions of 
the Court of Star Chamber. When that Court 
was abolished and after the restoration of Char- 
les the Second, the Court of King's Bench^jQot 
only recognized the decisions of the Court of 
Star Chamber, but to a certain extent considered 
itself as having succeeded to its authority as 
eu8toi moruroy and the judges claimed and exer- 
cised the power of treating as criminal any 
act which appeared to be at once immoral and 
opposed to the interests of the public. The 
publication of obscene books was first punished 
expressly on this ground. To some degree this 
power has been asserted even in our own day. 
I now come to the great leading heads of the 
criminal law — the offences, namely, which are 
punished under one or other of the five acts 
passed in 1861, and which affect the person or 
property of individuals. Offences against the 
persons of individuals consist either in the de- 
struction of life or the infliction of injuries short 
of death, or the infringement of rights insepar- 
ably annexed to the person, such as conjugal and 
parental rights, and the right to a good reputa- 
tion. 

No part of the law of England is more elab- 
orate or more difficult to reduce to anything 
like order and system than the law relating to 
homicide in its different degrees. The act re- 
lating to offences against the person throws no 
light upon it whatever. It provides in a few 
words for the punishment of murder and man- 
slaughter, but it assumes that the legal defini- 
tions of these offences are known. Of these 
definitions I have not space to write with any- 
thing like the fullness which they deserve. I 
will only say in general, that upon a full exam- 
ination of the different legal decisions which 
have been given by the courts, and the different 
expositions of the matter which have been made 
by writers regarded as authoritative, it will be 
found that the apparently simple definitions,* 
already given and quoted below, require, in 
order that they may be fully understood, that 
answers should be given to the following ques- 
tions: — 



* " Murder is unlawful homioide with malice afore- 
thought'" ** Manslaushter is onlawfiil homicide with- 
out malice aforethought." 
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First, What is homicide? Must a child he 
tally horn hefore it can he killed ? Or is it 
homicide to kill a living unhom infant ? Is it 
homicide to frighten a man to death, or to hreak 
a woman's heart hy systematic unkindness 
which, operating on weak nerves, caases para- 
lyds and death ? Is it homicide to allow a man 
to die when you can save him without danger 
or serious trouble, 0.^., by throwing a rope to a 
drowning man 7 If a perbon having the charge 
of a child or infirm person omits to render 
proper services whereby death is caused, is that 
homicide ? If a physician causes his patient's 
death by mistaken treatment, is it homicide ? 
If A injures B and B refuses to submit to a 
surgical operation and dies, has A killed B ? 
Or suppose the operation is performed and B 
dies of the operation, has A killed B 7 Does it 
make any di£ference if the operation was un- 
necessary or was unskilfully performed ? 

Next, in what cases is homicide unlawful ? 
The fbll answer to this question involves a state- 
ment of the law as to the cases which justify the 
use of personal violence, and in particular its use 
for self-defence, for the prevention of crimes, for 
the arrest of criminals, for the execution of legal 
process, and for the assertion of particular legal 
rights. A, a fiir stronger man than B, comes by 
force into B's house and stays there making a 
disturbance. B tries to remove him. A suc- 
cessfully resists. At what point if at any point 
may B shoot A or stab him with a knife ? 

When we have assigned, by answering these 
questions, a definite meaning to the expression 
" unlawful homicide," it becomes necessary to 
distinguish between the two classes into which 
it is divided by defining each of the words 
" malice " and " aforethought." Does the word 
« aforethought " imply premeditation extending 
over a day, an hour, a minute, or is it a practically 
unmeaning word ? A variety of authorities show 
that it is practically unmeaning. If a man with 
a loaded gun in his hand suddenly conceives 
and executes the intention to shoot dead an 
unoffending passer-by, his crime is regarded by 
the law of England as being, to say the very 
least, quite as bad as if he committed it after 
long deliberation. 

As for the word " malice " I have already des- 
cribed the strangely unnatural meaning which 
has been attached to it in relation to this matter. 
The most important of these meanings are (1) 



an intention to kill, (2) an intention to inflict 
grievous bodily harm, (3) an intention to ooai- 
mit any crime described as a felony, (4) know- 
ledge that the act which causes death is danger- 
ous to life, and a determination to run the risk 
of killing. For instance, when a man intending 
to rescue a prisoner from a prison, exploded s 
barrel of gunpowderagainst the wall of the prisQn 
and blew part of it down, destroying at the same 
time the lives of many people in the neighbi>r- 
hood of the explosion, he was held to have acted 
with ** malice aforethought '* though he probablj 
knew none of the people who were killed, and 
hoped, if he thought about the subject at all, 
that they might be absent at the time of the 
explosion or otherwise escape its effects. 

The law relating to the infliction of bodily 
injuries short of death has in itself no speci&I 
interest, but it has a curious history. In Anglo- 
Saxon times the laws provided a scale of fines or 
weret for bodily injuries almost sargicallj 
minute. Thus twenty shillings were to he paid 
to one whose great toe was struck off, and )lve to 
one who lost his little toe. Under tbe earlj 
English kings weres went out of use ; but maim- 
ing, i.e.j destroying any member of tbe bodr 
which might be used in fighting or which vae 
essential to manhood, was a felony; but it was the 
only felony (except petty larceny) not punished 
with death, and it came to be treated as a mis- 
demeanor only. I suppose that in ages when 
violence was extremely common, people were 
left in this matter to defend and to revenge 
themselves. The effect of this was that till quite 
modem times the most violent attempts to mor- 
der were only misdemeanors. By degrees^ how- 
ever, public attention was attracted by particular 
acts of violence, and laws were passed for their 
punishment ; but this legislation was occasionaJ 
and fragmentary to an almost incredible degree. 
Thus, for instance, in the reign of Charles the 
Second, the enemies of Sir William Coventry 
set upon him and gashed his &ce, and in parti- 
cular his nose, in order to disfigure him. Here- 
upon an act was passed (long known as the 
Coventry Act) which made it felony without 
benefit of clergy, to cut a man's nose or fBce with 
intent to disfigure him. All this fragmentary and 
occasional legiRlation was thrown together, first 
in an act passed in 1827, and afterwards in the 
act now in force which was passed in 1861. The 
strangest instance of its character which can be 
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giyen is that different provisions in the act pun- 
ish specificallj seven different ways of attempts 
iog to commit murder, to which is added a 
farther provision punishing in the same way all 
attempts to commit murder by ways other than 
those specified. As the punishment is the same 
in all caseS) a single provision punishing the 
attempt to commit murder would have been 
sufficient. The explanation of this intricacy is 
that at one time some of these acts were and 
otheTS were not capita] crimes. 

The acts which punish wilful injuries to pro- 
perty (of which burning housesi etc., are the 
most serious), forgery, and offences committed 
with the coinage, I pass over without any farther 
observation than that they have the same 
elabomte and yet fragmentary and occasional 
character as the other acts. The act relating 
to forgery in particular exemplifies this in the 
stronfrest way. Forgery at common law was 
regarded only as a misdemeanor ; but as com- 
merce increased, and in particular as bills of ex- 
change and other negotiable instruments came 
to Aimish a supplementary currency, forgery 
came to be of more importance, and a succession 
of acts were passed making it felony without 
benefit of clergy to forge deeds, bills, notes, and 
many other commercial papers. It became 
usnal, indeed, when any statute was passed 
which required almost any sort of document to 
be used, to make a special provision for punish- 
ing its forgery. The forgery act is an imperfect 
collection of these provisions. It is at once 
most elaborate, most minute, and quite im- 
perfect. I think a very few general provisions 
might replace the whole of it. 

The act most commonly in use, most impor- 
tant, and most remarkable, is that relating to 
theft and other offences consisting in the dis- 
honest appropriation of property. It is a pro- 
duction which no one could possibly under- 
stand without being aware of the history of the 
law upon the subject, and of the common law 
theories upon which it is founded. 

Bracton's definition of theft, as I have already 
observed, was taken almost verbatim from the 
" Digest^" but the whole theory of the English 
common law upon the subject differs widely 
from that of the Roman law. Most of the 
differences arise, I think, from the circumstance 
that the Roman lawyers regarded theft as a 
private wrong, whereas the common law treated 



it from very early times as a capital crime. The 
extreme severity of this view was mitigated in 
practice by several extraordinary doctrines, the 
inconvenience of which was recognized as time 
went on, and to some extent remedied by Par- 
liamentary enactments. I will mention the 
most important of these doctrines. The first 
was obviously intended to restrict the law to 
the class of things most likely to be stolen, and 
of which the theft was of most importance in a 
rude state of society, such as cattle, articles of 
furniture, money, stores of food, etc. It was 
that ceriain classes of things were not 
capable of being stolen. First of all it 
was considered that as it was a physi- 
cal impossibility to steal a piece of land, 
so it should be made legally impossible to steal 
anything which formed part of, grew from, or 
was permanently affixed to the soil. So far 
was this carried that it was not theft at com- 
mon law to cut down a tree and carry it away, 
or to rip lead off a roof and melt it down. Coal 
forming part of a mine, even fruit on a tree, or 
growing corn was not capable of being stolen at 
common law. A second exception applied to 
title-deeds, bonds, and other legal documents. 
As a legal right was physically incapable of be- 
ing stolen, it was held that the evidence of a 
legal right, such as a deed or a bond, should be 
legally incapable of being stolen. When bank- 
notes first came into use they were not capable 
of being stolen, because they were only evid- 
ences of the holder's right against the bank, and 
were otherwise of no value. Again, many kinds 
of animals were not regarded as capable of being 
stolen, because as old writers said << they were 
not worthy " (as oxen and sheep were) < ' that a 
man should die for them." Such were dogs and 
cats and wild animals kept in captivity for curi- 
osity like bears or wolves. 

All these exceptions from the general rule as 
to theft are themselves subject to exceptions 
made by act of parliament, and the sub-ex- 
ceptions are so wide that they are all but 
co-extensive with the original exceptions. 
Thus the rule that documents which are evid- 
ences of rights cannot be stolen, is qualified by 
statutory exceptions which enumerate nearly 
every imaginable document which can fall with- 
in the exception, and provide special punish* 
mentsfor stealing them ; and the same is true of 
the other excepted classes I have mentioned. 
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Another rale of the common law has caused 
much greater intricacy and complication than 
this. This rule is, that it is essential to theft 
that there should be an unlawful taking. If a 
man gets possession of a thing lawfully, and 
afterwards misappropriates it, he is not guilty 
of theft. For instance, if having hired a horse 
honestly, the hirer rode away with him, and 
sold him, he would not have been guilty of 
theft at common law, nor was it theft at com- 
mon law to misappropriate a watch lent for use 
or entrusted to the misappropriator to be re- 
paired. Nor, again, was a servant who received 
money on his master's account and spent it 
guilty of theft at common law. 

It would not be worth while to attempt to 
give an account of the extraordinary intricacies 
and hardly intelligible technicalities into which 
these doctrines have ran, and it would be hope- 
leas to try to show to what extent they have 
been removed by statute. It is enough to say 
that there has been an immense quantity of 
legislation on the subject, as occasional, as 
minute, and as incomplete as the other 
legislation already referred to. 

Even this, however, does not bring us to the 
end of the intricacies of the law of theft. As I 
have already observed, the old law was compar. 
atively simple. Theft or larceny (lairoeinium), 
as it was called, was divided into grand and 
petit. Grand larceny was theft of things worth 
a shilling or upwards, and was punishable with 
death. Petit larceny was theft of things worth 
less than a shilling, and was originally punished 
by flogging and imprisonment. Grand larcenyi 
however, a clergyable felony; that is to say* 
offenders for the first offence were branded on 
the brawn of the thumb, and imprisoned for a 
short time and discharged. On a second con- 
viction they were hanged. This was not con- 
sidered severe enough for many forms of theft 
and accordingly acts of Parliament were passed 
excluding particular classes of thieves from 
benefit of clergy, as, for instance, those who 
stole to the value of forty shillings in a dwelling 
house, those who stole cattle, those who stole 
five shillings from a shop, and many others. 
These are the principal intricacies which 
were imported into this offence, either by the 
rales of the common law or by the course of 
Parliamentary legislation. All of them must 
be borne in mind before the principle on which 



the Larceny Act of 1861 is drawn can be mider. 
stood. It sweeps together all the exceptioac 
to each of the common law rules already lefecr- 
ed to, and it punishes with special severity every 
form of theft which in earlier times was exclud- 
ed from the benefit of clergy. It also ponishes 
various forms of fraud allied to theft, and pnv 
vides for theft aggravated by personal vit^eace. 
which is robbery, and for extortion by mesas 
of threats. It thus forms upon the whole one 
of the most intricate, unwieldy, and at fiist 
sight hopelessly unintelligible productions of i 
legislative kind that I have ever met with. 
It consists of one hundred and twenty-three 
sections, and is, I should think, nearly as long 
as the StrqfyeteUbueh of the German Empire. 

I have now completed my very rough ontli&e 
of the criminal law of England as it js. I may 
observe upon it in general, that it issarprisuaglT 
minute and distinct, and, when yon have leanit 
it, so well ascertained that few questions arise on 
its meaning, but it is to the last degree fragment- 
ary. It is destitute of any sort of arrangement, 
a great deal of it has never been redooed to 
writing at all in any authoritative way, and the 
part which has been is unintelligible to any one 
who is unacquainted with the nnwritten dilu- 
tions and doctrines of which it assumes the 
existence. 

Of the plans for its codification which have 
attracted public attention in the conrae of the 
last three years, I have only to say that I am 
now fully convinced that the task of oodificatioo 
— ^which practically means giving literary form 
to large bodies of law — is one which a popular 
assembly like the British Parliament is quite in- 
competent to perform itself, and most nnlikelj 
to entrust to any one else. Parliament can no 
more write a law-book than it can paint a pic- 
ture, and a thorough revision and re-enactm«it 
in an improved form of the whole body of the 
criminal law would raise so many que«ti«vns of 
various sorts, upon which great difference of 
opinion exists, that I do not believe that sdj 
ministry is likely to encumber themselves with 
so extensive a measure, or that any ParUameat 
is likely to pass it. I think, however, I am ja^ 
tified in saying that the bills referred to prove 
the possibility (which in England has acMnetimei 
been denied) of drawing a criminal code, what- 
ever may be the difficulty of passing it when it is 
drawn. I also think that they show wliat so 
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immenBe quantity of eeiue and experience the 
criminal law of England contains, notwithstand- 
ing 8omo undeniable defects in substance and 
deftxrts of form which can hardlj be exaggerated. 



NOTES OF CASES. 

SUPERIOR COURT. 

MoNTRBAL, July 7, 1882. 

B^QTt TORRAUCBi J. 

Thk Consolidatkd Bank op Canada y. The Town 
OF St. Henri et al. 

Execution — SaU 9uper mm domino. 

This was an action to set aside a sale made by 
the Sheriff of Montreal upon a warrant of the 
Mayor of St. Henri, for taxes due on certain pro- 
perty there situate, of which the defendant, 
William Henderson, was described in the pro- 
ceedings as the known proprietor, and he was 
made defendant in the proceedings to recover 
taxes, as appeared by the Sheriff's deed. The 
property was seized by the Sheriff on the 19th 
May, 1880, and was sold to Thomas R. Johnson, 
as the last and highest bidder, for $341, on 
the 29th July, 1880, and a deed was subsequently 
executed on the 6th August 1880. The plain- 
tiffs sued to have this deed set aside as having 
been made stq)er non daminoj et non poitidenie, 
Henderson not having been the proprietor or in 
possession of the property, animo dominij for sev- 
eral years. Plaintiffs alleged that they were 
proprietors and in possession of the property by 
deed of sale, dated 13th June, 1878, duly regis- 
tered 27th of the same month, for $9,000, from 
Fulton, the assignee of Henderson's insolvent 
estate, he having become insolvent by deed of 
assignment to James Tyre on the 28th of July, 
1875, and which assignment was duly registered 
OD the 8th of September, 1875, and the estate 
afterwards duly transferred to Fulton. 

The defendant Johnson specially denied reg- 
isKtration of the deed of assignment or transfer 
thereof, in reference to said land, and plaintiff's 
possession or any act of ownership, 'such as 
payment of taxes, and also any notification of 
change of title. He alleged good faith in pur- 
chasing and the liability of the municipality 
of St. Henri to guarantee his title, and 
that he was entitled to receive from plaintiff's the 
amount by him disbursed in the purchase of the 
lots, and no ofiier was made to him by plaintiff's 



declaration, &c. The corporation defendant 
pleaded want of notice to them of the sale, the 
want of registration of the alleged deed ol assign- 
ment, and the want of right of the assignee to 
convey title ; also that plaintiffs never had pos- 
session ; and the corporation were authorised by 
their charter to cause the lands to be sold by the 
Sheriff as was done. 

Per Curiam. It is necessary first to settle 
whether the plaintiff's have a locus standi here— 
whether they had a title by the deed from the 
assignee Fulton. Non-registration of the title of 
the assignee is alleged. I am satisfied thrt plain- 
tiffs held by a good title. The assignment to 
Tyre was duly made by Henderson the insolvent 
and then registered. Fulton then took his place 
by resolution of the creditors, and the sale was,by 
the Court, ordered on the 7th March, 1878, on 
the petition of plaintiffs, and the order directed 
to Fulton as assignee. It was sufiicieut. Next, 
have the plaintiff's forfeited their rights by sub- 
sequent proceedings ? 

The sale sought to be set aside was made by 
the bheriff under 40 Vic. cap. 29. S. 384 says : 
" The Sheriff bhall be bound to execute such 
warrant (warrant for sale) by observing the same 
formalities and with the same effects as in the 
case of a writ deUrris.*' C. C. P. 632 says : " The 
seizure of immovables can only be made against 
the judgment debtor, and he muBtbe,or be reput" 
ed to be, in possession of the same animo dominiJ' 
Let us now turn to the ordinance 25th Geo. III., 
cap. 2, sec. 33. " The sale by the sheriff • ♦ 
shall have the same force and effect as the d^cret 
had heretofore " — t.e., after the observance of the 
formalities prescribed. What, then, is the effect 
of the d^cret referred to ? Pothier, Droit de 
Propri6te, says (n. 252) : << Lorsque c'est un heri- 
tage ou autre immeuble qui a et6 saisi r^elle- 
ment et vendu par dccret solennel sur un poss- 
esseur qui n'en ^tait pas le propri^taire, I'adjudi 
cation par docret ne laisse pas de transferer le 
domaine de propriStc h I'adjudicataire, faute par 
le propri6taire de s'etre oppose au decret avant 
qu'il ait ete mis b. chef." This rule is to be ap- 
plied with some qualification, and explanation 
De Hericourt, Do la vente des immeubles par 
decret,cap. iv., sec. 1, discusses the question whe- 
ther there aie cases where the seizure which i& 
not made upon the proprietor can be valid. *<C'est 
une r6gle constante dans notre jurisprudence 
que Ton ne pent saisir rSellement un immeu- 
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ble que sur le propri^taire. II n'y a point de pia- 
ticien qui mdlant le Latin aToc le Franks, ne 
dise qu'une salsie reelle est nulle quand 
elle est faite Miiper non damtno. En effet 
les dettes d'un particulier ne peuvent dtre 
payees du bien d'un tiers ; mais cette 
r^le g6n6rale souffre des exceptions, ou 
plut6t demande des explications, sur les(|uelle8 
il £aut faire une attention particuHire.*' When 
the seizure has been nuule upon a person not the 
proprietor, if the proprietor was in possession be- 
fore the seizure and so continued till alter the ad- 
judication, the seizure and sale did him no harm. 
He goes on to mention the edict of Henry II. 
requiring the appointment of a Commissioner to 
seizures under pain of nullity of seizure, and re- 
quired him to lease out the land seized, and then 
mentioned the case of Claude Ouignard, whose 
lands in his vacant succession had been seized, 
and among his lands was seized a land belonging 
to his brother. The seizure was in form, the 
Commissioner had offered a lease of the lands, 
and fiftiled to get a tenant, and for want of a 
tenant who went into possession the seizure was 
declared null. Guyot, Rep., to. Decret, p. 307i 
writes to the same effect. Nouveau Denisart, vo. 
D^ret^d'Immeubles p. 47, n. 7, says : "On jugeait 
autrefois que le d6cret purgeoit la propriete con- 
tre les tiers, qui ne s'y dtaient point opposds ; 
Yoyez sur ce point un arr^t de Tannee 1674 au 
Journal des Audiences, torn. 3, liv. 3, ch. 23. 
Mais la jurisprudence constante est aujourd'hui 
que, pour purger la propii^t^, il faut, outre le 
d^cret^ une possession de dix ans entre pr^sens,** 
etc. So long as a proprietor has not been dis- 
turbed in his possession, nor dispossessed by the 
hand of justice, it cannot be urged against Lim 
that he did not oppose. Otherwise, he adds, no 
citizen would be sure of keeping his property, 
and it would be a means of fraud. The counsel 
for the plaintiffs has cited C. C. P. of France, 
Art. 717, that the adjudication does not g^ve the 
buyer other rights of property than those 
belonging to the defendant (<at>i)^ and the 
C. C. P. of Quebec 708, part of which is in the 
same sense. I woald also call attention to C. C. 
1487, " The sale of a thing which does not 
belong to the seller is null," corresponding to 
1599 of the French code. Troplong, Vtnte, 
commenting on this article, says that the sale 
of what belonged to another was allowed in the 
old law because by the subtlety of the Boman 



law, popularized by Pothier, the precise object 
of the contract of sale was not to make the buyer 
proprietor, but only to put him in pooBesskn 
and defend him against all troubles and eno- 
tions. From this theory, it was concluded tint 
the sale of the property of another was alloved 
But the code, more conformable to natnial kv 
than the Roman and old French law, meant 
that sales should hereafter haTe the preciie 
effect of transferring property, and in order to 
tiansfer property in a thing one nmat be pro. 
prietor, for nemo plut Juris ad aUum iran^m 
poUat quam ipte haberet. Matters of commerce 
are excepted. Some stress has been laid npoo 
the evidence of David H. Henderson, who de- 
poses that the defendant William Henderson, 
the insolvent upon whom the property mt 
seized and sold, did the road work required bf 
the Corporation. The statement is vague sod 
does not much sustain the plea of Johnson. It 
has also been objected that the sheriff should 
have been made a party to the action. I hsve 
not known of this objection beings m^jntainwd 
before. A similar objection was made in tike 
case of Deif'ardina v. La Banqut du Pett^e, e 
L. C. Jur. 106, because the plaintiff and defend- 
ant in the case in which the property was seised 
and sold were not made parties in the cause. 
The objection was successful in the Court below, 
but was not nuuie as to the Sheriff. The lover 
Court held that the plaintifi; defendant, sad 
a^judUcalaire should have been brought ysAh 
Court. This was reversed in appeal. I would 
add, in conclusion, that the titie under consi- 
deration is a tax title, and the defendant muA 
show affirmatively that the officers acted strictlj 
in conformity with the law. Black well, on tix 
titles, p. 71, says, « By the common law, which 
views every invasion of the sanctity of property 
with peculiar jealousy, an authority to divest 
the title of another is to be strictly puisued^ 
He adds, *< out of, at least, a thousand cases ol 
this description, which have found their wsj 

into the appellate courts of the country, not 
tweiity of them have been found to tw legsl 
and regular." The defendant Johnson clHim& 
in conclusion, that if he is deprived of the pro- 
perty, he should hold possession till reimban-ed 
what he has paid out His recourse is afcais^ 
the corporation who levied the money, and had 
it distributed. The plaintiff is entitled lo 
judgment 

Abh(M^ Tail j* AblpolU^ for plaintiff. 
BoberUon j* lUet, for defendants. 



THE LEGAL NEWS. 



233 



S^^ I^S^J #Ja/«- 



Vol. V. 



JULY 29, 1882. 



^ No. 30. 



CONTEMPT OF UCORT. 

The London Zato TimeM relers to a case of 
Smith V. BenneU, which came before Kay, J., on 
the 24th June, as showing the strictness of the 
Court in dealing with applications to commit 
persons to prison for contempt in disobejring 
the orders ol the court. The plaintiff and de- 
fendant were co-owners of a public-housCi and 
the defendant had worked coals under the 
house in breach of the rights of the plaintiff. 
The plaintiff brought bis action for an injunc- 
tion, and on the 4th May last. Hall, Y. C, 
granted an injunction to restrain the defendant 
from " working " the mines. The plaintiff al- 
leged that the defendant was nevertheless con- 
tinuing to work the minep, and on the 15th of 
June last moved before Kay, J., to commit him 
for contempt accordingly. On that occasion 
the evidence appeared to his lordship to be 
unsatistectory, and he directed that the parties 
Bhould attend before him to be examined 
orally. This was now done, and, as the result 
of the evidence, and in particular that of the 
defendant, it appeared that the fame number of 
men were kept at work in the pit as before the 
injunction, and that a man at the top of the pit 
was employed as theretofore in sharpening the 
tools of the men below, and in winding up the 
coal, so that to all outward appearance matters 
were going on as before. It was sworn, how- 
ever, that the coal so being raised was coal lying 
in the pit which had been severed and gotten 
previously to the injunction. Kay, J., in giv- 
ing judgment, said that no doubt the case was 
one which justified a strong suspicion that the 
defendant was acting in breach of the injunc- 
tion. But the evidence now before him did 
not show that there had, in &ct, been an 
actual breach, as the " winding " of the coal 
was not « working " it within the meaning of 
the injunction. Anybody who sought to put a 
man in prison on the ground of disobedience to 
an order of the court, must prove his case in 
the strictest way. This had not been done, and 
he, therefore, should refuse the motion with 
costs. 



SEBJT BALLANTIJTES EXPERIENCES. 

Serfeant Ballantine who, we suppose, may be 
correctly described as a popular lawyer, has 
made a very popular book, and the author is re- 
warded by seeing the third edition of his liter- 
ary venture exhausted, while the public, like 
Oliver Twisty is asking for more. Whatever 
the learned serjeanf s actual experiences of lifs 
may have been, he has been carefhl in this book 
to hold up the bright and pleasant side to the 
public eye, and no client or rival has reason to 
tremble, for the *< Reminiscences " contain no 
betrayal of professional confidence or profsa- 
sional secrets. The veteran author was not 
particularly fortunate in his school experi- 
ences : — 

u Marched two and two to the parish church 
clad in our best clothes, and encased in a sort 
of moral strait waistcoat, cramped up in a nar. 
row pew, prayer-book in hand, listening to what 
we could not understand, we strove, often in- 
effectually, to keep awake, knowing that if we 
yielded to drowsiness we forfeited our share of 
the pudding— sole pleasure of the day." 

The sergeant has a good deal to say about 
sctors and actresses, but we pass on to one or 
two of the professional experiences. In 1856 
the trial ot William Palmer took place at the 
Central Criminal Court, for the murder of John 
P. Cook. Lord Campbell presided, and, says 
Serjeant Ballantine, << the reputation of his lord- 
ship for politeness was amusingly illustrated by 
a remark made by the crier of the court His 
lordship had said, with great suavity of manner, 

< Let the prisoner be accommodated with a chair.' 

< He means to hang him,* said the crier." Sir 
Alexander Cockbum conducted the prosecution. 
There was considerable doubt as to the poison 
employed, for none was found in the body of 
the victim. But, writes the seijeant, « the 
strong good sense of Lord Campbell brushed 
away the merely scientific question ; showed 
that it was not material to discover by what 
poison the deed was effected ; dwelt with over- 
whelming force upon the fitu;ts, to which, as he 
explained, the medical evidence was merely 
subsidiary, and only used for the purpose of de- 
monstrating that the appearances presented 
were consistent with the means suggested." 
Palmer was convicted, and justly. 

Of Lord Chelmsford at the bar Mr. Ballantine 
says : « He was very painstaking and indu«tii« 
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ons. His appearance was greatly in his foyor; 
his manner was slightly artificial, and his jokes, 
of which he was fond, were somewhat labored." 
One of his puns will bear repetition. At a din- 
per party, reference was made to the Bishop of 
Durham's conduct in giving a valuable prefer- 
ment to his son-in-law, Ifr. Cheese, instead of to 
the curate, whose long services in the parish 
had entitled him to the promotion. Lord 
Chelmsford espoused the cause of the bishop, 
observing that nothing was more natural than 
that Cheese should come before dessert. 

Some of the anecdotes of Sir Richard Bethell, 
afterwards Lord Westbury, indicate that this 
eminent lawyer was not always as candid in his 
statements to the bench as English barristers 
are siitpposed to be. << Once in a case before Sir 
Lancelot Shadwell, Mr. Wakefield demanded 
that judgment should be given in his^&vor, be. 
casse Sir Lancelot had already given his decision 
in the similar case oi Jonet v. Webb. The vice- 
chancellor had no recollection on the point. 
Mr. Bethell, on the other side, was equal to the 
occasion. He got up and said, < I perfectly re. 
collect the case of Jonet v. Wehb mentioned by 
my learned friend, but my learned friend, of 
course accidentally, omitted to mention that 
your Honor's judgment was finally reversed on 
appeal in the House of Lords.' This was too 
much for the ingenious Mr. Wakefield, who, in 

his despair, was heard to mutter, < what a d 

lie, there never was such a case at all!'" 

Serjeant Ballantine is not without sentiment 
in his composition. Listen to his description 
of an evening on the Rhine : — « It was an au- 
tumn evening, and a moon nearly at its tuU 
was silvering the waters as they careered along, 
whilst small lights began to show themselves 
from the gabled buildings on the opposite side, 
and when I cast my eyes up the stream, the hills, 
but dimly seen, furnished the Imagination with 
a glorious promise of beauty and grandeur. I 
descend into the well known talon. The table 
tPhdie is over, and the tables are laid out for 
tea ] everything looks fresh. Honey, the prom- 
inent feature of the tea-table, tompts to a bev- 
erage of which the innocence is in keeping with 
the purity of the scene. • * * The warm 
soft feeling of an early autumn evening, the 
moon upon the waters, the music of the 
stream— «]1 these perchance, as new sensations 
as the words of a first love whispered in their 



presence." As we part company with the 
lively Serjeant, we Tenture to hope thit 
our readers may be enjoying similar pleasoiaUe 
sensations at this season of the year. 



NOTES OF CASES. 



JUDICIAL COMMITTEE OF THE PRIVY 

COUNCIL. 

June 23, 18B2. 
B^ore Sib Barnes Peacock, Sib Moxtagds £. 
Smith, Sir Robert P. Collub, Sib James 
Hamkin, 8ib Richabo Couch. 

Chablbs RubSELL V. Thb Qokbk. 

Catiada Temperance Actj 1878 — Powers of the 

Dominion Parliament. 

The Act 41 Vie. {Can.) c. 16, retpeeling the troMt 
in inUmcaiing Uquore, knoum as " The Cmur 
da Temperance Act, 1878*', is within tkepawen 
entrusted to the Parliament (f Canada. 

Per Curiam. This is an appeal from an order of 
thaSupremeCourtof the Province of New Bnue- 
wilk, discharging a rule Nisi which had been 
granted on the application of the appellant for 
a certiorari to remove a conviction made by the 
Police Magistrate of the city of Frederictoo 
against him, for unlawfully selling intozicatiog 
liquors, contrary to the provisions of *< the 
Canada Temperance Act, 1878." 

No question has been raised as to the sufiU 
ciency of the conviction, supposing the above- 
mentioned statute is a valid legislative Act of the 
Parliament of Canada. The only objectieo 
made to the conviction in the Supreme Court oi 
New Brunswick, and in the appeal to Her 
Majesty in Council, is that, having regard to the 
provisions of *^ the British North America Act, 
1867," relating to the distribution of legislative 
powers, it was not competent for the Parlia- 
ment of Canada to pass the Act in question. 

The Supreme Court of New Brunswick made 
the order now appealed from in deference to s 
judgment of the Supreme Court of Canada in 
the case of The City ^ Frederieton v. The Qveen. 
In that case the question of the validity of « the 
Canada Temperance Act, 1878," though in an- 
other shape, directly arose, and the Supreme 
Court of New Brunswick, consisting of six 
judges, then decided, Mr. Justice Palmer dis- 
senting, that the Act was beyond the compct- 
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ency of the Dominion Parliament. On the ap- 
peal of the City of Fredericton, this judgment 
was reversed by the Supreme Court of Canada, 
which held, Mr. Justice Henry dissenting, that 
the Act was yalid. (The case is reported in 
3rd Supreme Court of Canada Reports, p. 506.) 
The present appeal to Her Majesty is brought, 
in effect, to review the last mentioned decision. 

The preamble of the Act In question states 
that '* it is very desirable to promote temper- 
ance in the Dominion, and that there should be 
uniform legislation in all the provinces re- 
specting the traffic in intoxicating liquors." 
The Act is divided into three parts. The first 
relates to ^ proceedings for bringing the second 
part of this Act into force *," the second to << pro- 
hibition of traffic in intoxicating liquors;" and 
the third to ^penalties and prosecutions for 
offences against the second part" 

The mode of bringing the second part of the 
Act into force, stating it succinctly, is as fol- 
lows: — On a petition to the Governor in 
Council, signed by not less than one-fourth in 
number of the electors of any county or city in 
the Dominion, qualified to vote at the election 
of a member of the House of Commons, praying 
that the second part of the Act should be in 
force and take effect in such county or city, and 
that the votes of all the electors be taken for 
or against the adoption of the petition, the Gov- 
ernor General, after certain prescribed notices 
and evidence, may issue a proclamation, em- 
bodying such petition, with a view to a poll of 
the electors being taken for or against its adop- 
tion. When any petition has been adopted by 
the electors of the county or city named in it, 
the Qovemor-General-in-Council may, after the 
expiration of 60 days from the day on which 
the petition was adopted, by Order-in-Council 
published in the OautUj declare that the 
second part of the Act shall be in force and take 
effect in such county or city, and the same is 
then to become of force and take effect ac- 
cordingly. Such Order-in.Council is not to be 
revoked for three years, and only on like peti- 
tion and procedure. 

The most important of the prohibitory enact- 
ments contained in the second part of the Act 
is section 99, which enacts that « from the day 
on which this part of this Act comes into force 
and takes effect in any county or city, and for 
so long thereaiter as the same continues in 



force therein, no person, unless it be for exclu^ 
sively sacramental or medicinal purposes, or for 
botiafide use in some art, trade, or manufacture, 
under the regulation contained in the fourth 
sub- section of this section, or as hereinalfter 
authorized by one of the four next sub-sections 
of this section, shall, within such county or city, 
by himself, his cleric:, servant, or agent, expose 
or keep for sale, or directly or indirectly, on 
any pretence or upon any device, sell or barter, 
or in consideration of the purchase of any other 
property give, to any other person, any spirituous 
or other intoxicating liquor, or any mixed liquor, 
capable of being usecl as a beverage, and part 
of which is spirituous or otherwise intoxicat- 
ing." 

Sub-section 2 provides that '< neither any 
license issued to any distiller or brewer " (and 
after enumemting other licenses), « nor yet any 
other description of license whatever, shall in 
any wise avail to render legal any act done in 
violation of this section.'' 

Subjection 3 provides for the sale of wine 
for sacramental purposes, and sub-section 4 for 
the sale of intoxicating liquors for medicinal 
and manu&cturing purposes, these sales being 
made subject to prescribed conditions. 

Other sub-sections provide that producers of 
cider, and distillers and brewers, may sell 
liquors of their own manu&cture in certain 
quantities, which may be termed wholesale 
quantities, or for export, subject to prescribed 
conditions, and there are provisions of a like 
nature with respect to vine-growing companies 
and manufacturers of native wines. 

The third part of the Act enacts (section 100) 
that whoever exposes for sale or sells intoxicat- 
ing liquors in violation of the second part of the 
Act should be liable, on summary convictiony 
to a penalty of not less than fifty dollars for the 
first offence, and not less than one hundred 
dollars for the second offence, and to be im- 
prisoned for a term not exceeding two months 
for the third and every subsequent offence ; all 
intoxicating liquors in respect to which any 
such offence has been committed, to be forfeited. 

The effect of the Act when brought into 
force in any county or town within the Do- 
minion is, describing it generally, to prohibit 
the sale of intoxicating liquors, except in 
wholesale quantities, or for certain specified 
purposes, to regulate the traffic in the excepted 
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GBaoB, and to make sales of liqaors in Tiolaiioii 
of the prohibition and regulations contained in 
the Act criminal ofifences, punishable bj fine, 
and for the third or subsequent ofifence by im- 
prisonment. 

It was in the first place contended, though 
not Tery strongly relied on, by the appellant's 
counsel, that assuming the Parliament of Ca- 
nada had authority to pass a law for prohibiting 
and regulating the sale of intoxicating liquors, 
it could not delegate its powers, and that it had 
done so by delegating the power to bring into 
foroe the prohibitory and penal provisions of 
the Act to a majority of the electors of counties 
and cities. The shori answer to this objection 
is that the Act does not delegate any legislatire 
powers whaterer. It contains within itself 
the whole legislation on the matters with 
which it deals. The proTision that certain 
parts of the Act shall come into operation only 
on the petition of a majority of electors does 
not confer on these persons power to legislate. 
Parliament itself enacts the condition and 
everything which is to follow upon the con- 
dition being ftilfilled. Conditional legislation 
of this kind is in many cases conyenient, and 
is certainly not unusual, and the power so to 
legislate cannot be denied to the Parliament of 
Canada, when the subject of legislation is with- 
in its competency. Their Lordships entirely 
ag^ree with the opinion of Chief Justice Ritchie 
on this objection. If authority on the point 
were necessary, it will be found in the case of 
the Queen y. Burah, lately before this Board (L. 
B. 3 Appeal Cases, 889). 

The general question of the competency of 
the Dominion Parliament to pass the Act de« 
pends on the construction of the 91st and 92nd 
sections of the British North America Act, 1867, 
which are found in part VI. of the statute under 
the heading << Distribution of Legislatiye 
Powers." 

The 9l8t section enacts, << It shall be lawful 
for the Queen by and with the adyice and con- 
sent of the Senate and House of Commons, 
to make laws for the peace, order and good 
government of Canada, in relation to all mat- 
ters not coming within the classes of subjects 
by this Act assigned exclusiyely to the Legisla- 
tures of the Provinces ; and for greater certainty, 
but not so as to restrict the generality of the 
foregoing terms of this section, it is hereby de- 



clared that (notwithstanding anything in tiui 
Act) the exclusive legislative authority of the 
Parliament of Canada extends to all msttei! 
coming within the claases of sabjeds next 
hereinafter enumerated f then after the ennm- 
eration of 29 classes of subjects, the section eon- 
tains the following words : — ** And aaj mttter 
coming within any of the classes of rabjects 
enumemted in this section shall not be deemed 
to come within the class of matters of a loeal 
or private nature comprised in the enaiDientki& 
of the classes of subjects by this Act aangned 
exclusively to the Legislature of the Province.' 

The general scheme of the British North 
America Act with regard to the distribation of 
legislative powers, and the general scope and 
effect of Sections 91 and 92, and their relation 
to each other, were fully considered sod com- 
mented on by this Board in the case of the 
Cititeni Ineuranoe Co. v. Panofu (7 L. B. Ap- 
peal Cases, 96 ; 5 L. N. 25.) According to the 
principle of construction there pointed oot, the 
first question to be determined is, whether the 
Act now in question fislls within any of the 
classes of subjects enumerated in section 92, 
and assigned exclusively to the Legislatures of 
the Provinces. If it does, then the fortber 
question would arise, vis., whether the inbject 
of the Act does not also ^1 within one of tb« 
enumerated classes of subjects in section 91. 
and so does not still belong to the DominkiD 
Parliament But if the Act does not fiUl vitb- 
in any of the classes of subjects in section 91, 
no farther question will remain, for it canmc 
be contended, and indeed was not contended at 
their Lordships' bar, that, if the Act does iK>t 
come within one of the classes of subject 
assigned to the Provincial Legislatoree, the 
Parliament of Canada had not, by its gen- 
eral power " to make laws for the pesoe, order, 
and good government of Canada," full legiaU- 
tive authority to pass it. 

Three classes of subjects enumerated in sec- 
tion 92 were referred to, under each of wbicb, it 
was contended by the appellants counsel, tiM 
present legislation fell. These were :— 

9. Shop, saloon, tavern, auctioneer, snd otber 
licenses in order to the raising of a reyenae for 
provincial, local, or municipal puriKises. 

13. Property and civil rights in the province 

16. Generally all matters of a merely local or 
private nature in the province. 
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With regard to the first of these classes, No. 9, 
it is to be obseryed that the power of granting 
licenses is not assigned to the Proyincial Legis. 
latnres for the purpose of regulating trade, but 
" in order to the raising of a revenue for pro- 
yincial, local, or municipal purposes." 

The Act in question is not a fiscal law ; it is 
not a law for raising reyenue ; on the contrary, 
the effect of it may be to destroy or diminish 
revenue ; indeed it was a main objection to the 
Act that in the city of Fredericton it did in 
point of fact diminish the sources of municipal 
revenue. It is evident, therefore, that the 
matter of the Act is not within the class of sub- 
ject No. 9, and consequently that it could not 
have been passed by the Provincial Legislature 
by virtue of any authority conferred upon it by 
that sub-section. 

It appears that by statutes of the Province of 
New Brunswick, authority has been conferred 
upon the municipality of Fredericton to raise 
money for municipal purposes by granting 
licenses of the nature of those described in No. 
9 of Section 92, and that licenses granted to 
taverns for the sale of intoxicating liquors were 
a profitable source of revenue to the munici- 
pality. It was contended by the Appellant's 
counsel, and it was their main argument on this 
part of the case, that the Temperance Act inter- 
fered prejudicially with the traffic from which 
this revenue was derived, and thus invaded a 
subject assigned exclusively to the Provincial 
Legislature. But, supposing the effect of the 
Act to be prejudicial to the revenue derived by 
the municipality from licenses, it does not 
follow that the I>ominion Parliament might 
not pass it by virtue of its general authority to 
make laws for the peace, order, and good govern- 
ment of Canada. Assuming that the matter of 
the Act does not fiJl within the class of subject 
described in No. 9, that sub-section can in no 
way interfere with the general authority of the 
Parliament to deal with that matter. If the 
argument of the appellant that the power given 
to the Proyincial Legislatures to raise a revenue 
by licenses prevents the Dominion Parliament 
from legislating with regard to any article or 
commodity which was or might be covered by 
such licenses were to prevail, the consequence 
would be that laws which might be necessary 
for the public good or the public safety could 
not be enacted at all. Suppose it were deemed 



to be necessary or expedient for the natibnal 
safety, or for political reasons, to prohibit the 
sale of arms, or the carrying of arms, it could 
not be contended that a Provincial Legislature 
would have aufhority, by virtue of Sub-section 
9 (which alone is now under discussion), to pass 
any such law, nor, if the Appellant's argument 
were to prevail, would the Dominion Parlia- 
ment be competent to pass it, since such a law 
would interfere prejudicially with the revenue 
derived from licenses granted under the author- 
ity of the Provincial Legislature for the sale or 
the carrying of arms. Their Lordships think 
that the right construction of the enactments 
does not lead* to any such inconvenient conse- 
quence. It appears to them that legislation of 
the kind referred to, though it might interfere 
with the sale or use of an article included in a 
license granted under Sub-section 9, is not in 
itself legislation upon or within the subject of 
that sub-section, and consequently is not by 
reason of it taken out of the general power of 
the Parliament of the Dominion. It is to be 
observed that the express provision of the Act 
in question that no licenses shall avail to render 
legal any act done in violation of it, is only the 
expression, inserted probably from abundant 
caution, of what would be necessarily implied 
from the legislation itself, assuming it to t)e 
valid. 

Next, their Lordships cannot think that the 
Temperance Act in question properly belongs 
to the class of subjects " Property and Civil 
Bights." It has in its legal aspect an obvious 
and close similarity to laws which place restric- 
tions on the sale or custody of poisonous drugs, 
or of dangerously explosive substnnces. These 
things, as well aa^intoxicating liquors, can, of 
course, be held as property, but a law placing 
restrictions on their sale, custody, or removal, on 
the ground that the free sale or use of them is 
dangerous to public safety, and making it a 
criminal offence punishable by fine or imprison, 
ment to violate theae restrictions, cannot pro- 
perly be deemed a law in relation to property 
in the sense in which those words are used in 
the 92nd section. What Parliament is dealing 
with in legislation of this kind is not a matter in 
relation to property and its rights, but one relat- 
ing to public order and safety. That is the pri- 
mary matter dealt with, and though incidentally 
the free use of things in which men may have 
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propertj is interfered with, that incidental inter- 
ference does not alter the character of the law. 
Upon the same considerations, the Act in ques- 
tion cannot be regarded as legislation in rela- 
tion to ci^il rights. In however laige a sense 
these words are used, it could not have been 
intended to prevent the Parliament of Canada 
from declaring and enacting certain uses of 
property, and certain acts in relation to pro- 
perty, to be criminal and wrongful. I^aws which 
make it a criminal o£fence for a man wilfully to 
set fire to his own house on the ground that 
such an act endangers the public safety, or to 
overwork his horse on the ground of cruelty to 
the animal, though affecting in some sense pro- 
perty and the right of a man to do as he pleases 
with his own, cannot properly be re^^arded as 
legislation in relation to property or to civil 
rights. Nor could a law which prohibited or 
restricted the sale or exposure of cattle having 
a contagious disease be so regarded. Laws of 
this nature designed for the promotion of public 
order, safety, or morals, and which subject those 
who contravene them to criminal procedure 
and punishment, belong to the subject of public 
wrongs rather than to that of civil rights. They 
are of a nature which fiiU within the general 
authority of Parliament to make laws for the 
order and good government of Canada, and have 
direct relation to criminal law, which is one of 
the enumerated classes of subjects assigned 
exclusively to the Parliament of Canada. It 
was said in the course of the judgment of this 
Board in the case of the Citizen^ Jnturanet Cam^ 
pony of Canada v. Panantj that the two sections 
(91 and 92) must be read together, and the 
language of one interpreted, and, where necess- 
ary, modified by that of the other. Few, if any, 
laws could be made by Parliament for the peace, 
order, and good government of Canada which 
did not in some incidental way affect property 
and civil rights ; and it could not have been 
intended, when assuring to the provinces exclu^ 
sive legislative authority on the subjects of 
property and civil rights, to exclude the Parlia- 
ment from the exercise of this general power 
whenever any such incidental interfbrenoe 
would result from it. The true nature and 
character of the legislation in the particular 
instance under discussion must always be deter- 
mined, in order to ascertain the class of subject 
to which it reaUy belongs. In the present case 
it appears to their Lordships, for the reasons 



already given, that the matter of the Act in 
question does not properly belong to the class 
of subjects " Proper^ and Civil Rights " within 
the meaning of sub-section 13. 

It was argued by Mr. Benjamin that if the 
Act related to criminal law, it was Provincial 
criminal law, and he referred to sob-sectioD 15 
of section 92, viz., <'The imposition of any pun- 
ishment by fine, penalty, or imprisonment for 
enforcing any law of the province made in rs 
latf on to any matter coming within aoy of the 
classes of subjects enumerated In this sectioa.' 
No doubt this aigument would be well founded 
if the principal matter of the Act could be 
brought within any of these classes of subjects; 
but as far as they have yet gone, their Lorddlii|» 
fell to see that this has been done. 

It was lastly contended that the Act kU 
within Sub-section 16 of Section 92, — «<aen£r. 
ally all matters of a merely local or pefsonsl 
nature in the Province." 

It was not, of course, contended for the Ap- 
pellant that the Legislature of New Brunswick 
could have passed the Act in question, which 
embraces in its enactments all the Provinces , 
nor was it denied, with respect to this last con- 
tention, that the Parliament of Canada might 
have passed an Act of the nature of that under 
discussion to take effect at the same time 
throughout the whole Dominion. Their Lord, 
ships understand the contention to be that, si 
least in the absence of a general law of the 
Parliament of Canada, the Provinces might have 
passed a local law of a like kind, each for its 
own province, and that, as the prohibitory wad 
penal parts of the Act in question were to cone 
into ' force in those counties and cities ooly in 
which it was adopted in the manner prescribed, 
or, as it was said, " by local option," the legis- 
lation was in effect, and on its fsoe^ npon a 
matter of a merely local nature. The judgment 
of Allen, C.J., deUvered in the Supreme Court 
of the Province of New Brunswick in the case 
of Barker v. The dty ofFrederieton, which wss 
adverse to the validity of the Act in questioo, 
appears to have been founded upon this view of 
its enactments. The learned Chief Justice 
says :— ><^ Had this Act prohibited the sale of 
liquor, instead of merely restricting and resist- 
ing it, I should have had no doubt about the 
power of the Parliament to pass such an Act ; 
but I think an Act, which in effect authorises 
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the inhabitants of each town or parish to regu- 
late the sale of liquor, and to direct for whom, 
for what purposes, and under what conditions 
spirituous liquors may be sold therein, deals 
with matters of a merely local nature, which, 
by the terms of the 16th sub-section of section 
92 of the British North America Act, are within 
the exclusiTe control of the local Legislature." 

Their Lordships cannot concur in this view. 
Th<f declared object of Parliament in passing 
the Act is that there should be uniform legis- 
lation in all the provinces respecting the traffic 
in intoxicating liquors, with a view to promote 
temperance in the Dominion. Parliament does 
not treat the promotion of temperance as de- 
sirable in one Province more than in another, 
but as desirable everywhere throughout the 
Dominion. The Act as soon as it was passed 
became a law for the whole Dominion, and the 
enactments of the first part, relating to the 
machinery for bringing the second part into 
force, took effect and might be put in motion at 
once and everywhere within it. It is true that 
the prohibitory and penal parts of the Act are 
only to come into force in any county or city 
upon the adoption of a petition to that effect 
by a majority of electors, but this conditional 
application of these parts of the Act does not 
convert the Act itself into legislation in rela- 
tion to a merely local matter. The objects and 
scope of the legislation are still general, viz., to 
promote temperance byjmeans of a uniform law 
throughout the Dominion. 

The manner of bringing ^the prohibitions and 
penalties of the Act into force, which Parliament 
has thought fit to adopt, does not alter its gene- 
ral and uniform character. Parliament deals 
with the subject as one of general concern to 
the Dominion, upon which uniformity of legis- 
lation is desirable, and the Parliament alone can 
ao deal with it. There is no ground or pretence 
for saying that the evil or vice struck at by the 
Act in question is local or exists only in one 
province, and that Parliament, under color of 
general legislation, is dealing with a provincial 
matter only. It is therefore unnecessary to 
discuss the considerations which a state of cir- 
cumstances of this kind might present. The 
present legislation is clearly meant to apply a 
remedy to an evil which is assumed to exist 
throughout the Dominion, and the local option, 
as it ia called, no more localises the subject and 



scope of the Act than a provision in an Act for 
the prevention of contagious diseases in cattle 
that a public officer should proclaim in what 
districts it should come into effect, would make 
the statute itself a mere local law for each of these 
districts. In statutes of this kind the legislation 
is general and the provision tor the special 
application of it to particular places does not 
alter its character. 

Their Lordships having come to the conclu- 
sion that the Act in question does not fall 
within any of the classes of subjects assigned 
exclusively to the Provincial Legislatures, it 
becomes unnecessary to discuss the further 
question whether its provisions also fall within 
any of the classes of subjects enumerated in 
section 91. In abstaining from this discussion, 
they must not be understood as intimating any 
dissent from the opinion of the Chief Justice of 
the Supreme Court of Canada and the other 
Judges, who held that the Act, as a general 
regulation of the traffic in intoxicating liquors 
throughout the Dominion, fell within the class 
of subject, « the regulation of trade and 
commerce," enumerated in that section, and 
was, on that ground, a valid exercise of the 
legislative power of the Parliament of Canada. 

In the result, their Lordships will humbly 
recommend Her Majesty to affirm the judgment 
of the Supreme Court of Canada, and with costs. 

Judgment affirmed. 

J. P, Ber^anUn, Q, C, and Brown, counsel 
for Appellant. 

J. J. Maclareiij and FttUarton^ counsel for 
Respondent. 



SUPERIOR COURT. 

MoNTRKAL, July 6, 1882. 

i?^ofv ^Hubert, Honbt, and Gbmdbon, 
Prothonotary. 

Paybttb v. Hatton. 

Appeal — Interlocutory Judgment — Stay of exeeur 

tion for coets. 

This was an action for slander, claiming $600 
damages. Defendant pleaded thereto, amongst 
other matters, as a justification, truth of the 
fiK!t charged by the words imputed. Plaintiff 
demurred to that plea> 
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On June 16th, 1882, the Court (Piipineau, J.) 
maintained the demurrer (r^nte en dr<nt)j and 
rejected the plea. 

On the 30th, the defendant, desiring to appeal 
from that judgment, caused a motion for leave 
to appeal, and notice of its presentation on the 
15th September next, to be served upon the 
plaintiff, by leaving a copy of each with his at- 
tomies ad litem, and also upon the Prothono- 
tary, who received copies, and filed the same in 
the office of the Clerk of Appeals. 

On the 5th July E, LeBlane asked the Pro- 
thonotary to issue execution against the de- 
fendant for costs on the judgment. The mode 
prescribed by art. 1124, C. C. P. to stay the 
execution of judgments appealed from, was the 
giving security. But in this case no security 
had been given, neither could any be received. 
Security could be tendered only after the issue 
of the writ of appeal, and as, in this case, the 
judgment was not final, but interlocutory, the 
motion for leave to appeal had to be granted 
before a writ could issue. Defendant might, 
perhaps, invoke art 1120, which read, '<The 
motion (for leave to appeal) must be served 
upon the opposite party, and, if required, is fol- 
lowed by a rule, calling upon such opposite 
party to give his reasons against the granting 
of the appeal; and the service of such rule 
upon him has the effect of suspending all pro- 
ceedings t)elore the court below. But it was 
clear that the service of the rule only, and not 
* of the motion, had the effect mentioned. 

W, A, PoletUj e eontrd. — Art. 1124 applied to 
final, and not to interlocutory judgments, at 
least not until the writ had issued. The enact- 
ment regelating the matter was art. 1120, and 
the objection derived from its wording was un- 
tenable in the present instance. A rule was 
not required. The object of a rule was to com- 
pel the opposite party to appear, and the notice 
of presentation possessed the same power, and 
stood in its place. The want of a rule gave the 
notice the same effect as a rule would have on 
the course of the procedure. The service of the 
notice operated like that of a rule. It might 
be answered that the Court alone could pro- 
nounce whether a rule was required or not. But 
the Code provided for a rule, to meet the case of 
a party who would l>e within the delay to move 
(art. 1119), but who could not for want of suffi- 



cient time (B. P. Q. B., 20*) give valid notice 
of presentation. That party could mwt big 
right by moving, but his motion had to be iQ]< 
lowed by a rule. Here, however, the delay of 
notice was fiu- more than sufficient ; and tbe 
question regarding the requirement of a rak 
evidently could not come up before the Court. 
Moreover, if it had to be adjudicated upon, tint 
could not take place except in term, and the 
Court would not sit before the 15th of Sep> 
tember next. The present impossibility fortke 
defendant to secure an advantage which he 
could obtain, or at least attempt to obtaio, if 
the Court was sitting, could not in jaitice 
operate to his prejudice. No other inkipreta- 
tion of art. .1 120 could sustain Its logical accord 
with art. 1124, which, in case the motion 
should be granted, would require appellant to 
give security for costs, in the Court belov » 
well as in the Court above. If the law biiidi 
appellant over to give security, it manifestlr 
holdi that he is not obliged to pay until after 
judgment in appeal if it goes against bim, aod, 
necessarily, that execution cannot issae notil 
then. To issue execution now, would be assmip 
ing the responsibility to bring about a state of 
things at variance with the provision contained 
in art. 1124. This was defendant's oontentioc 
within the letter and the spirit of the Code of 
Civil Procedure. 

On the 6th July, 

The Prothonotary refused th« ExecntioQ. 

Execution refbsaL 
LeBlane j* Boi9veH, for plaintiff. 
W, A. PoleUej for defendant. 
(W. A. P.) 



RECENT QUEBEC DECISION. 

Procedure — Ouardian — Rule for c*ii<fB»ifc— 
II n*est pas ngcessaire de signifier la molioo sar 
laquelle 6mane une r^le pour contnintepir 
corps centre un d^fendeur on un gardieo : il 
suffit de leur signifier personnellement la i^ie 
elle-mdme. Sll 6mane contro )e gacdien I mK 
saisie-revendication une r^le pour coDtninte 
par corps, fiaute par lui de reprdsenter la chose 
confide ii sa garde, le demandeur n^est pia teo^ 
de lui offrir par cette r^le, I'altematiTc ^ 
remettre la chose on d'en payer la Tsleor.— 
Wctao V. LabelU^ # Frappier, 26 L.CJ. 121. 
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Vol. V, 



AUGUST 5, 1882. 



No. 31. 



INCREASE OF SENTENCE. 

The Nem Jertey Law Jaumat^fioUces on inci- 
dent which occnrred lately in one of the Courts 
of Special Sessions in New Jersey, and which, 
it says, proYoked comment in the daily papers. 
A yonng man was sentenced to two years' inu 
prisonment for some offence. As he left the 
dock, he was heard to matter some words of 
disrespect to the Conrt. The Court called him 
hack, and added two years to the term of his 
imprisonment. This sentence has heen criti- 
cised on the ground that it was in reality sen- 
tencing the prisoner for his disrespect under 
the form of sentencing him for his former 
offence ; hut, it is urged, if his crime deserved 
four years' imprisonment, it should have been 
imposed at first, and if not, the angiy words 
did not warrant a new sentence. The N, J. 
Law Journal remarks : — « The Court no doubt 
justified itself by the argument that the angry 
words showed a depraved disposition in the 
criminal, which made a greater punishment 
necessary. But it is not safe to judge of a 
man's depravity hy words uttered at the mo- 
ment of receiving a sentence to the State Prison. 
It is often a question of self-control rather than 
of disposition. And a sentence rendered in 
reply to angry words has not the appearance of 
judicial calmness which is necessary to give it 
the dignity and weight of the impersonal judg. 
ment of the law." 

There is some force in these ohservations, 
and it would appear as if the Court was dealing 
with a case and inflicting a punishment not 
provided hy law. But the practice, if lacking 
in dignity, is not without the sanction ot 
authority. One case which we rememher oc- 
curred in England in 1867, and will he found 
briefly mentioned in 3 Lower Canada Law Jour^ 
nalj p. 26. Two burglars, whose sentences had 
just been pronounced, furiously attacked the 
jailers. Half a dosen policemen leaped into 
the dock, whereupon a terrible conflict took 
place before the refractory convicts were re- 
duced to submission. The Judge then ordered 



the men to be again placed at the bar, and 
enlarged their terms of penal servitude from 
eight and ten years to twelve and fifteen years 
respectively. The Law Times on that occasion 
declared that the legality of such a proceeding 
did not admit of a doubt, and cited Reg. t. 
FUtgtrald, 1 Salk. 401 ; Inter the JnhabitanU of 
8L Andrews, Bolbom, and Si. Clement Damee, 2 
Salk. 667 ; and Rez v. Price, 6 East, 328. A 
more severe punishment is noticed by Chief 
Justice Treby in a note to Dyer's Reports :— 
<< Richardson, C. J. de C. B., at Assizes at Sails- 
bury, in summer 1631, fuit assault per Prisoner 
la condemne pur Felony ; qui puis son con- 
demnation ject un Brickbat a le dit Justice, 
que narrowly mist £t pur ceo immediately 
fuit Indictment drawn pur Noy envers le Pri- 
soner, et son dexter manus ampute et fixe al 
Gibbet sur que luy mesme immediately hange 
in presence de Court." 



MANSLAUGHTER. 

The recent case of Reg. v. Morhy, L. B. 8 Q. 
B. D. 571 ; 46 L. T. Rep., N. S. 288, affords 
another illustration of a peculiar kind of man- 
slaughter. Morby was convicted of the man- 
slaughter of his son, a child of tender years, 
who had died of confluent small pox. The 
prisoner, though able to do so, did not, owing to 
certain religious views he held, employ any 
medical practitioner, nor afford to the child dur- 
ing its illness any medical aid or attendance. 
The Court, composed of Coleridge, C. J., Grove, 
Stephen, Matthew and Cave, JJ., held that the 
conviction could not be sustained, the proof be- 
ing to the effect that proper medical aid and 
attendance might have saved or prolonged the 
child's life, and would have increased its chance 
of recovery, but that it might have been of no 
avail ; and there was no positive evidence that 
the death was caused or accelerated by the ne- 
glect to provide medical aid. In other words, 
a mere refusal to call in a medical attendant is 
not manslaughter, unless it be shown by posi* 
tive testimony that the lack of medical attend- 
ance caused or accelerated death. This seems 
to be only &ir and reasonable to the accused, 
but on the other hand we think it will be found 
a very difficult thing in most cases to prove by 
positive evidence that a person who has died 
without medical attendance would have lived 
if a doctor had been called in. 
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THE IRISH CRIME BILL, 

TbiB bill, according to ibe SoUdton* Journal^ 
sbowfi thai ibe measure is to a rery large extent 
a repetition of former enactments, tbe cbief 
novelties being tbe ^ anti boycotting clauHes.'' 
Tbese provide punisbment for ^ intimidation,'* 
for *< rioting/' for " witbin six montbs after ex- 
ecution of a writ of possession of any boose or 
land, taking possession of sncb bonse or land 
witbout tbe consent of tbe owner/' and for 
membersbip in any " unlawful association." 
An *< unlawful association " is defined as << an 
association formed for carrying on operations 
(a) for tbe commission of crimes, or (6) for en- 
couraging or aiding persons to commit crimes ;" 
<* crimes" including **any offence against tbis 
Act" Tbe clauses empowering tbe Lord Lieu- 
tenant to issue a special commission to any 
tbree judges to try certain crimes witbout tbe 
assistance of a jury, tbough not witbout pre- 
cedent, go beyond tbe prior enactments in pari 
maUria, 



HOTJBS OF GASES. 



JUDICIAL COMMITTEE OF THE PRIVY 

COUNCIL. 

June 20, 1882. 

Brfore Sir Barnbb Piacock, Sir Montaoui E. 
Smith, Sir Bobirt P. CollibRi Sir Jamis 
Haknbit, Sir Richard Couch. 

Thr QuBiN y. Bblliau et al., k E. Contra. 

Dehemturet iuued by Tnuteet <^ Quebec Turnpike 
Road$ — Liability qfths late Province of Canada 
to pay principal and int$reat qf debenturet. 

Pbr Curiam. This is a petition of rigbt against 
tbe Crown, by tbe bolders of certain debentures 
issued by << tbe Trustees of tbe Quebec turnpike 
roads," for payment of tbe principal and interest 
of their debentures. 

No question has been raised as to tbe form in 
which the suppliants seelL to have tbe question 
in dispute determined, which is, whether tbe late 
Province ofCanada was liable to pay tbe princi- 
pal and interest of the debentures sued on. By 
«< The British North America Act, 1867," the 
debts and liabilities of each province existing 
at tbe union were transferred to the Dominion 
of Canada, and It was conceded by tbe Crown 
that if tbe debentures created a debt on the part 



of tbe province, the suppliants are entitled io a 
decision in their fsvonr. 

Tbe debentures purport on their bee to be 
and were in fact issued under the authority d 
an Act of Parliament of the Province of Gunb 
(16 Yid, c. 235), enUtnled « An Acttoaathoria 
<* tbe Trustees of tbe Quebec turnpike rosds to 
" isue debentures to a certain amount, and to 
« place certain roads under their oontro!.'* 

Tbe debentures are in form of certificata by 
tbe Trustees, that under the authority of the aid 
Act there bad been borrowed and recetved from 
tbe bolder a certain sum bearing interest firan 
tbe date of tbe certificate, which sum was reis- 
bursable to the bolder or bearer on a dij 
named. 

Tbe Act, after reciting that it was expedieot 
to extend tbe provisions of a certain OrdtoaDce 
(4 Vict c. 17) to certain roads other thao those 
to which they then extended, and to such foither 
improvements through tbe Trustees of the nads 
established under tbe said Oidinanoe, and tbat 
in order to construction and completion of the 
roads then undertaken by the Trustees, it m 
expedient to provide for the raising of the Deoe^ 
sary ftinds by tbe issue of debentures by tbe 
said Trustees, enacted that the provisions of tbe 
said Ordinance, and the provisions of all Acts 
and Statutes in force amending the said Ordi- 
nance, and the powen of the Trustees appointoi 
under the said Ordinance, should extend or ip- 
ply to tbe roads in tbe said Act mentioned, in 
tbe same manner as if tbe said roads had been 
mentioned and described in the said Ordinanoe. 

By tbe 2nd and subsequent sections down to 
and inclusive of the 6th, the Trustees wen re- 
quired to execute certain works, and veie 
authorised to execute others, and tbe roida ik 
enumerated to which the provisions of tbe 
Ordinance were to be extended. 

By the 7th section it is enacted that, in order 
to make the completion of certain roads des- 
cribed in a previous Act, and the making cf 
tbe various improvements above mentiooed, 
<< it should be lawful for tbe Trustees to isw 
" by loan a sum not exceeding 30,0002. cuireacj, 
<< and this loan and the debentures which sbtii 
" be issued to effect the same and all other mat- 
" ters having reference to tbe said loan, sbiU 
" be subject to the provisions of the Ordlfi- 
(< anoe above cited with respect to the loan as- 
« thoriaed under it" 
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This is followed by a proviso which it will be 
necessAiy to refer to hereafter. Thus we are 
obliged^ in order to see what were the obliga- 
tions created by the debentures issued under 
the 16th Vict, and now sued on, to examine 
the proyisions of the Ordinance 4 Vict., c. 17. 

By that Ordinance the Qovernor was empow- 
ered to i4>point not less than five nor more than 
nine persons to be and who and their successors 
should be Trustees for the purpose of openingi 
making and keeping in repair the roads there- 
insfler specified. 

By Section 3 it was enacted that the said 
Trustees might, by the name of the Trustees of 
the Quebec Turnpike Boad, sue and be sued, 
and might acquire property and estates move- 
able and immoveable, which being so acquired 
should be vested in Her Majesty for the public 
use of the province, subject to the management 
of the said Trustees for the purposes of the 
Ordinance. 

By the 18th section it was enacted that the 
roads should be and remain under the exclusive 
management, charge, and control of the said 
Trustees, and the tolls thereon should be appli- 
ed solely to the necessary expenses of the man- 
agement, making, and repairing of the said 
roads, and the payment of the interest on and the 
principal of the debentures thereinafter men- 
tioned. 

The 2l8t section is the most important, and is 
as follows : — ^ 21. And be it further ordained 
** and enacted that it shall be lawful for the 
** said Trustees, as soon after the passing of this 
tt Ordinance as may be expedient, to raise by 
« way of loan, on the credit and security of the 
** tolls hereby authorised to be imposed, and of 
*< other moneys which may come into the pos- 
" session and be at the disposal of the said 
<> Trustees,under and by virtue of this Ordinance, 
tt and not to be paid out of or chargeable against 
*^ the general revenue of the province, any sum 
« or sums of money not exceeding in the whole 
«• 25,000/. currency." 

Unless, therefore, it can be shown that some 
qualification of these words is to be found ex- 
pressed or implied in the Ordinance or the 
statutes amending it, it is clear that the sup- 
pliants lent their money on the credit and 
security of the tolls, « and not to be paid out 
"or chargeable against the revenues of the 
" province.'' 



Their contention is that, nothwithstanding 
these words, the province was bound to pay the 
debentures. 

The Trustees, it is said, were the agents of 
the province, and in that character they bor- 
rowed money for the province, to be applied to 
provincial purposes ; thus the province became 
the principal debtor, and the tolls are to be 
regarded only as a first source of repayment of 
the debt of the province. 

These general propositions cannot afibrd as- 
sistance in the consideration of the question we 
have to determine. It is of no avail to call 
the Trustees agents of the province if it is ad- 
mitted, as it must be, that the extent and limits 
of their agency must be sought in the Act of 
the Legislature which gives them existence. 
To make the Trustees the agents of the pro- 
vince, it must be shown that, by their constitu- 
tion, they have authority to act ibr the pro- 
vince, and to create obligations binding upon 
it. But this has not been shown. The Trust- 
ees are a corporate body, the absolute creation 
of the Legislature, and their rights, duties, and 
powers are exclusively contained and defined 
in the instrument by which they were incorpor- 
ated. Such corporations are well known to the 
law as well of this country as of Canada. They 
are created for a great variety of purposes, some 
of local, others of general importance. In the 
present instance the corporation is created for 
the local object of improving the roads round 
Quebec, and to this end the Trustees are em- 
powered to borrow money on certain specific 
terms, for the purposes of the trust as defined 
in the Ordinance. The benefit which the pro- 
vince may be supposed to derive from the ex- 
penditure of the money borrowed no more im- 
poses such a liability on the province to repay 
it than it imposes such a liability on the adjoin^ 
ing landowners, the value of whose property may 
be increased by the construction of the roads 
authorised to be made. 

In order to ascertain the powers of the 
Trustees we must examine the provisions of the 
Ordinance. 

By the 21st section it appears that the loan 
is to be raised on the credit and security of the 
tolls authorised to be imposed, and other mo- 
neys which may come into the possession, and 
be at the disposal of, under and by virtue of the 
Ordinance. On this it is observed, that it does 
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not say the <<Bole^ credit and flecnritjof the 
tollfly he, bat, in (he absence of any other credit 
or security defined by the Ordinance, those only 
can be looked to which are expressly mentioned. 
It iSi however, evident that it was fbr the very 
purpose of guarding against the possibility of 
the present claim that, in addition to the affirm- 
atire words already quoted, negative words 
were introduced that the loan is « not to be paid 
" out of or be chargeable against %he general 
« revenue of the province." 

It does not appear possible to use language 
more caref^illy framed to exclude from the minds 
of proposed lenders the idea that they were in 
any case to look to the province for repayment 
of the moneys advanced by them. 

The only criticism which has been offered 
upon this passage is that it does not negative 
the contention that the loan is to be paid out of 
revenue other than the " geueral " revenue of 
the province. But no other revenue can be 
suggested. 

The Government has no power to raise or 
apply revenue in any other way than is author- 
ised by law. It is obvious that revenue already 
appropriated to particular objects cannot be 
diverted from them, and, when it is forbidden to 
apply the unappropriated or general revenue to 
the payment of the loan, all possible sources 
of reimbursement out of revenue of the province 
are excluded. It is a contrsdiction in terms to 
say that that which the province is by express 
enactment forbidden to pay out of its revenue 
remains nevertheless a- liability of the province. 

The 26th section enacts that it shall be law- 
f^il for the Governor, if he shall deem it expe- 
dient at any time within three years from the 
passing of the Ordinance, and not afterwards, 
out of any unappropriated public moneys in his 
hands, to purchase for the public uses of the 
province and from the said Trustees debentures 
to an amount not exceeding 10,000/. currency, 
the interest and principal of and on which shall 
be paid to the Receiver General by the said 
Trustees in the same manner, and under the 
same provisions, as are provided with regard to 
such pa3rments to any lawful holder of such 
debentures. 

Thus the Governor is enabled to purchase, 
on behalf of the province, debentures, and so to 
become the creditor of the Trustees, but this 
power is limited to three year8.\ 



This is the wholly inoonsistant with the idei 
that the province v;as already the delitor for 
the whole amount of the loan. 

The province cannot stuid intiie rehtiaD 
both of debtor and oroditor to itself; snd if tke 
process be regarded as a means of redeeming 
the debt of the province, no reason csn be 
suggested why this power of purchasing deben- 
tures should be limited in amount and to t 
period of three years. 

The 23rd section enacts that the debentazes 
shall bear interest, and concludes thin:— 
« Such interest to be paid out of the tolls npoo 
<< the roads, or out of any other moneys at the dis- 
** posal of the Trustees Ibr the purposes of tliii 
tt Ordinance.'' 

Here there are no negative words exdufiag 
the liability of the province, butrthe obligskion to 
pay interest primarily follows that of paying tbe 
principal, and it lies upon the party asserting 
that it is imposed elsewhere to establish it 

So fiur from there being anything in the Ordin- 
ance to support the contention that the interest 
is to he paid by tbe province, everything on the 
subject of interest tends strongly in the oppoiite 
direction. 

By the 27th section it is enacted thst aU 
arrears of interest shall be paid before anj pert 
of the principal sum, '< and if the deficiency be 
'< such that the f^ndsthen at the disposal of tlte 
« Trustees shall not be sufficient to pay neb 
" arrears, it shall be lawful for the governor for 
« the time being, by warrant under his hand, to 
<* authorise the Receiver General to sdvince 
» to tbe Trustees out of any nniH>propriated 
<< moneys in his hands such sums of money m 
«may, with the frmds then at the difpo«l 
« of the Trustees, be sufficient to pay such sman 
« of interest as aforesaid, and the amount lo «!• 
** vanced shall be repaid by the Trustees to tbe 
" Receiver General." 

This provision, empowering the Qorenor 
General to authorise a loan to the Trustees to 
enable them to pay interest, is inoonfliatnt 
with the idea that the province was alnid.T 
under an obligation to pay the interest 

If then the case had rested upon the effect of 
the Ordinance alone, their Lordships are of 
opinion that no liability on the pert of the pn>> 
vince for payment of either the prindpsl or 
interest could be established ; but it hss beei 
argued tiiat by subsequent legislation and ceo- 



THB LBGAL NEWS. 



246 



duct the ProTince of Caoada has recognised its 
liabUity to pay the principal and interest of the 
debentniea issued under the authority of the 
Ordinanoe of 4 Vict 

The flTBt which is relied on is the 12th Vict, 
c. 5y by which it was proyided that it " should 
^ be lawful for the Goremor to redeem or pur- 
« chase on account of the province all or any 
« of the debentures constituting the public debt 
^ of the ProTince of Canada, or such or any of 
"the debentures issued by Commissioners or 
** other public officers under the authority of 
« the Legislature of Canada, or of the late Pro. 
" Ylnce of Canada, the interest or principal of 
"which debentures is made a charge on the 
u consolidated revenue fhnd of the province.'* 

It is said that the Government^ under the 
authority of this Act, paid off the debentures 
issued under the Ordinance. 

It appears highly probable, as is stated in the 
very able judgment of Mr. Justice Gwjrnne, that 
the power given to the Governor by the 27th 
section of the Ordinance to advance, by way of 
loan, money to the Trustees to pay arrears of 
interest did, in fiict^ lead to the idea that the 
province was under a legal liability to pay the 
interest^ and it would seem, though the manner 
in which the transaction was carried out is very 
obscure, that the debentures issued under the 
Ordinance were, in &ct redeemed under the 
powers supposed to be conferred by the 12 Vict., 
c. 6. 

All that need be said upon this subject is 
that, if the Governor did suppose himself to be 
acting under the authority of this statute, he 
mistook his powers. The debentures issued 
under the Ordinance did not constitute part of 
the public debt of the province, and neither the 
interest or principal of them was made a charge 
on the oonaolidated revenue fund of the pro- 
vince. 

But, whatever considerations may have led to 
the redemption by the (Government of the de- 
bentures issued under the Ordinance, it is clear 
that they cannot affect the construction of the 
16th Vict., c. 235, under which the debentures 
now in suit were issued. 

The 7th Section of that Act authorized the 
Trustees to raise a loan, which « loan, and the 
*' debentures which shall be issued to effect the 
** same, and all matters having reference to the 
^ said loan, shall be subject to the provisions of 



« the Ordinance with respect to the loan author- 
" ized under it ;" but this important proviso is 
added, — << provided nevertheless that the rate of 
** interest shall not exceed 6 per cent., and no 
« moneys shall be advanced out of the provin- 
<<cial funds for the payment of the said 
" interest." 

Thus the power to make advances out of pro- 
vincial funds for payment of interest which was 
given by the 27th section of the Ordinance as to 
the debentures issued under it, and which had 
possibly led to misconception as to the liability 
of the province, is expressly taken away by the 
16th Yict as to the debentures now in question. 

They must therefore be treated as issued not 
merely on the express condition that they were 
not to be paid out of or chargeable against the 
general revenues of the province, but with the 
ftirther express condition that no moneys should 
be advanced out of provincial funds for the pay- 
ment of interest. 

And again, as though for the purpose of 
guarding against the possibility of the deben- 
ture holders contending that the debentures is- 
sued under the 16th Vict, had the provincial 
guarantee, the proviso to the 7th section enacts 
that « all the debentures which shall be issued 
'< under this Act, so fu* as relates to the interest 
" payable thereupon, shall have a privilege of 
<< priority of lien upon the tolls, Ac, in prefer- 
« ence to the interest payable upon all deben- 
<< tures which shall have been issued under the 
" provincial guarantee, or which shall hereafter 
« be issued by the said Trustees under the pro- 
<< yincial guarantee.'' 

What debentures had been or could be issued 
under the provincial guarantee does not appear, 
but this at least is clear, that the debentures 
issued under the Act, and now sued on, have no 
provincial guarantee, since they have a prefer- 
ence given to them over all that have, and are 
thus distinguished from them. 

It remains only to consider some general 
arguments which have been advanced on be- 
half of the suppliants. It has been urged that 
the Government of the province, by redeeming 
the debentures issued under the Ordinance, in- 
duced the belief that the same course would be 
pursued with regard to the debentures issued 
under the Act of 16 Vict, c. 236, and that with- 
out such belief the debenture holders would not 
have lent their money on the security of the 
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tolls, kc^ which had prored entirely insofficient 
even to pay the intereet of the former loan. 

Their Lordshipa do not desire, by any obser- 
vations, to diminish the force of these arguments, 
if addressed to the proper tribunal. It may be 
that the Legislature of the Province of Canada 
or tliat of the Dominion may see reason to 
listen to the prayer of the suppliants to be re- 
lieved in whole or in part from the loss of their 
money, which has been expended for the bene- 
fit of the province. But this tribunal cannot 
allow itself to be influenced by feelings of sym- 
pathy with the individuals affected. Its duty 
is limited to expressing its opinion upon the 
legal question submitted to it, and upon that 
their Lordships entertain no doubt. 

Another aigument of a similar kind has been 
based upon a subsequent statute of the Province 
of Canada, 20 yic.,c. 125, by which the Que- 
bec tumpilLe roads were divided into two 
parts, and by which it is contended some of the 
debenture holders have been deprived of a part 
of the special fund created for the payment of 
their loan. 

Assuming the correctness of this contention, 
it might have been made a ground for opposing 
the later enactment, or it may now be used by 
way of appeal to the Legislature for redress, but 
it cannot supply a reason for putting a con- 
structionon the obligations created by the 16th 
^ Vict., c. 236, different from that which must 
have been put upon them immediately after the 
passing of that statute. 

Some minor points have been relied on by 
the learned Judges who have held that the sup- 
pliants were entitled to succeed on this petition. 
It is firom no disrespect to those learned Judges 
tliat these points have not been particularly 
dealt with, but from a belief that, however they 
may tend to fortify the general argument in 
support of which they are used, they do not by 
themselves afford a basis upon which their 
Lordsliips' Judgment can be founded. 

For these reasons, their Lordships are of 
opinion that the Judgment of the Exchequer 
Court of Canada, as well as the judgment of the 
Supreme Court confirming the Judgment of the 
Exchequer Court so far as it decided that the 
Respondents were entitled to the principal of 
their debentures, but varying the same by de- 
claring that the Respondents were entitled in 
addition to the principal to interest from the 



date of filing the petition of right, an 
ous, and their Lordships will humbly advise Her 
Majesty that they should be reversed and jadg- 
ment entered for the Crown. 

Their Lordships are further of opinion sad 
will advise Her Mi^esty that the CroM Appeil 
of the Respondents asserting the liahili^ of tbe 
Crown to pay interest on the debentures fnm 
the date of their fidling due should be dit- 
missed, and that the costs of the Appeal and of 
the Cross Appeal and of the proceedings in Uie 
Courts below should be paid by the Respoo- 
dents. 



SUPERIOR COURT, 
fin Chunbexs.] 

MoiTTRSAL, Jnly 27, 1881 

B^fon Mathiku, J., 

McCoan v. McCoao. 

Appeal— SeeurUy-^Aelion 1o mt ande dmd qfdomatim 

The action was instituted for the purpose of 
liaving a deed of donation declared null. In 
July, 1880, McCord, the plaintiff; made a doas- 
tion to his brother, the defendant| of his undi- 
vided share in the father's estate, about one- 
third of which consisted of an emphyteutic lesie 
which was to expire in eight years. The re- 
mainder of the estate consisted of immoveable 
property in the City of MontreaL In 1881, tbe 
donor brought an action en nnUeU, alleging 
fraud on the part of the donee, and by his cea- 
elusions he prayed that the deed might be set 
aside, and declared null and void, and that tbe 
defendant be condemned to cancel the regisln- 
tion of the deed of donation within a certain 
delay, and that in default of his so doing, the 
Judgment of the Court should effect the dis- 
charge of the registration. 

The Court of Review, on the 30th June, 1882^ 
reversing the Judgment ot the Superior ConiV 
maintained the action and granted the plaintiff 
all the conclusions of his action. 

The defendant i^^pealed from tliat judgmeni) 
and contended that he was bound to give 
security for costs only, on the principle thst 
there was no other condemnation in the Judg- 
ment than to have registration cancelled, and 
that the Judgment itself would have this effect 
if nothing was done by the defendant tewaidf 
that end. 

The plaintiff contended that although ft was 
not expressly declared in the Judgment, the 
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pnciical effect of it and its true meaning was 
that the defendant was condemned to hand over 
to his brother, the plainti£f^ his share of the 
estate, and that as his appeal stopped the eze. 
cotion of the judgment appealed from, the do* 
fendant was bound to give security for the value 
of the plaintiff's share in the emphyteutic lease 
and immoveable property, or to file a declara- 
tion that he did not object to the execution of 
the judgment. 

Hathivu, J., held, reversing the judgment of 
the Prothonotaiy of the District of Montreal, 
that according to the Code of Procedure, the 
defendant in such case is obliged to give secur- 
ity not only for costs, but also that he will 
effectually prosecute the appeal, and that he 
will satis^r the condemnation, in case the 
judgment appealed from shall be confirmed, 
unless he declares in writing that he does not 
object to the Judgment being executed against 
him. The judge having no discretion to ex- 
empt the defendant from submitting himself to 
the law if he wishes to go to appeal. 

The defendant was ordered to give security 
accordingly. As to the amount of justification 
the judge would leave that to the Prothonotary 
to decide in conformity with the judgment now 
rendered. The parties might come back before 
him if they were not satisfied. 

Barnard # Beauchampj for plaintiff, respon- 
dent 

Ritchie # BUckUj for defendant, appellant. 

RECENT QUEBEC DECISIONS. 

DepotU in Bank — Claim by third party — Ab- 
9tnu (^ notice to depontary. — Where monies 
have been deposited from time to time in a 
Bank to the credit of A., of whom the Bank 
was creditor to an amount fta exceeding the 
balance of such deposits, and on the under, 
standing that such deposits were to enure to 
the benefit of the creditors of A. generally, B. 
and others cannot legally sue the Bank to re- 
cover a proportion of such deposits, on the 
ground that a portion of said monies really be- 
longed to B. and others, in the absence of any 
notice to^ or knowledge by, the Bank of the ex- 
istence of any such right on the part of B. and 
others, whilst such deposits were being made. — 
La Banquc Jacqvee CoHior j- Oiraldi etvir^ 26 
L. C.J. 110. 



Saiiie-Rwendication. — Dans une saisie-reven- 
dication, il n'est pas obligatoire de donner au 
d6fendeur I'altemative de remettre au deman- 
deur les effets revendiques ou de lui en payer la 
valeur. Le but de la saisie-revendication est de 
recouvrer la possession de la chose mdme et le 
prix ou la valeur de cette chose. — WatMo v. La- 
6«//«, 26 L.C.J. 120. 

Aeeountanij R^erenee to, — In an action to re- 
cover back monies alleged to h».ve been paid 
to respondent as his share of certain supposed 
profits which appellant alleges afterwards 
proved to be losses, the Court may, without con- 
sent of the parties, refer the matters in dispute 
to an accountant, when the Court is of opinion 
that the evidence adduced is contradictory and 
unsatisfeujtory. — Canada Paper Co. v. Bannatyne^ 
26 L.CJ. 124. 

RegietraUon^ Improvident — Damagea. — ^A per- 
son whoimprovid^ntly registers a claim against 
an immoveable property, without having a 
legal right so to do, is liable to the registered 
owner of such property for all damages caused 
by such improvident registration ; and the 
owner of the property has a right of action to 
cause the entry in the books of the registrar to 
be cancelled. — DaiyneauU v. Bemertf 26 L. C. J. 
126. 



GENERAL NOTES. 



An Irish jadge tried two most notorious fellows for 
highway robbery. To the astonishment of the Conrt, 
as well as of the prisoners themselves, they were found 
not guilty. As they were being removed from the bar, 
the judge, addressing the jailor, said : " Mr. Murphy* 
you will greatly ease my mind if you would keep those 
respectable gentlemen until seven or half-past seven 
o'clock, for I mean to set out for Dublin at five, and I 
should like to have at least two hours' start of them." 
— Criminal Law Maoaxine, 

Speaking of floggings-some Irish members of Parlia- 
ment have introduced a bill providing for the punish- 
ment of the pillory for woman-beaters, with the labell- 
ing of the offender " wife-beater " or ** woman-beat- 
er." The bill also provides for whipping for a second 
or third offence. The measure is to be confined to 
England, as of course no gallant son of Erin ever beats 
his wife--at least, without getting as good as be sends. 
The Law Times strongly deprecates the pilloiy, and 
the ineffioaoy of all punishments whose principal effect 
is ignominy and disgrace, but praises flogging, ob- 
serving, ** similar measures have been adopted with 
most beneficial results in more than one of the United 
States." Virginia has just abolished flogging, and we 
know of no State except Delaware that now practices 
it,— Albany Law J(ounuU» 
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A ronni babih«r, uihiMt to cpileptie flU. «aoti)«d 
rrom Bia«In. and »on lAsrmjdi ■Ubbsda polioeDUtD 
in ■ alrett brtwl. Dr. Lecnnd du Skulle huitated to 
Mr whethar the (iriMasr. wbo WM peifeotly oampond 



Dr. Blui«he. " becaiue he in a duui of liolonl temiier, 

BDullcet preTDCAtion bat in hatteat pamij-iiaui he 

He oeier did w in the uylnm. and bit only eicaee 
in tbi> partioular initanoe ii thathe hid beep drink- 
ini; but he ii no more suilllaiw on lliat oooonnt tlian 
an oidinai; drunkard." Thii opinion procured tha 
prisoner'! eonvietiDn, and it was held (o be an impoi^ 
uot opinion, ai eetAbluhinE the fact that the reepon- 
■ibility or alleged Innaliss cannot be aettled by any 
rnlea of general applioation, but muat be deoided in 
each individaal cue. acoordiiiK to the elrcumeUnoca. 
In «hort, the doetrine now aocepted by the French 
medioaljariiiUiithat.berarealDnatiocaQbedecUred 
irre<pon>ible fui a orimc, it muit be ascertained whe- 
ther bis malady predisposed him to the" perpetration of 
that particular flrime.— jr. Y. AWa. 

Serjeant Ballantine tolls a good Itoiy, iUnstrating 
the danier of takini tbinn Tor granted inmaltenjudi- 
flial : — " A Hr. Broderip/' he says, " heoaiue colleague 
with my father upon the decease of Captain Riohbell. 
A barrister, a good lawyer and reflned lentlcman, be 
was a fellow at the Zoologioal Sooi 
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and about irbioh tbera wasan ioqairy. Mr. Brodcrip 

ingmy enduTOun, determined the case againiit my 
olient. ARerward, calling me (o him. he wu pEossed 
to say : ' You made a vei? good speeoh. and I i>a« in- 

beno mislake. tbe likeness wa< most striking.' 'Why. 

■uoh truly was the ease," 

It is dauceipoa to quote even when tbe quotatioo is 
familiar. Id the course of the trial of Duhrriy t. 
£<m>lAn-, Baron Uuddlestun remarked that he would 
interpret the rules of racing and of thejocke^r 



Club 

the defendant's douuselsaidgaUantly; ' 

bearyourenemy sayso,- my lord." quo 

ition." This wu reported ai " I do 
lord, your enemies say M>:" as Ifthejudg 
■bo went about sayinc Ibat he knew toi 
rsoing. whereas in troth and in fact, the 
bu DO enemies at all. Next day the n 
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Gkuan Opimob OS n* HiTYisii Casi.— A notioB 
otapproraJor Dr- Kienuui'a artiste in tbe Okicaga 
Mrdiad AtcKw of February 1st. IBSZ. on the HarTem 
case, appears in the Ccniral bUul/iir Iftrvaihaiitutdt 
in wbieli the great flerman alienist. Dr. Voigt. takes 
the ground that ilayvem was an einleptie. and cil«« 
the following old observation about epileptio insanity 
from Paul Zaocbias (Quant. Med. legal Tom- III., 
cons. 2T. u. 7, M. Franklurt. 1888) :— "Epileplici gran 

n.L^ prralufWil •Of aim H«u™«a(-"— W^ A- P. 

AriiiTKTMKNTS-— The foil owing judioial appointments 

huve been made :— Hod. Alei. James, of Dartmoatb. 

Scoti'a.to'lw'a'rudgoin Equity of t^e said oourl ; John 
S D ThompsonrQc ,ofKalifai,tobeaiud«eoflhe 
Supreme Court of Nova Scotia. In tbe Prminoe of 
Quebec. M. H. B, Cimon, Q-C, ofChicoutimi, has been 
■ppulnled a puisne judge of tbe Superior Court, trtrr 
Hod. M. LafhimboiH. deceased. 

MiNisrcariLCiuNUEB —Some ohaoges have taken 
place in the Dominion Ministry, the oSees of minis- 



A writer in Ripiiiar Sdma: for Aogaal (irec a 
onrioas acoount of the origin of tbe legal phrase. 
■' Witness my hand," eto. He says that it w-s derived 

from tbe practice prevailLugwhcn none but clcrki and 

(L impnnU^o suspect that this 1^100 Jeep. Profanbty 
unlearned men made ibeirmArk instead of resorting 

the North American Indianf bad each his peon liar and 

(lis work- A man's writing is called hu "liuid."— 
Albanv /nair JuvrwiL 

Vrubably few oases of modem times have reaebed 
the acme of vicissitude and delay stiaiaed by Ibe aotioo 
of AVi/I V. Thr Ihilt '/ /(npoH.* ire, now in (he coum 
of.hoariue b»fore the House of Lords. _ The dlS|iD(« 



^ 1969 in the form of an action 

for trespass, which after a trial of more than a fort- 
night ended in a verdict for the defendants. A similar 
result attended anuiher action four yean later. NeM, 
an order having been gntn(ed fur a new (rial, the iary 
disugrccd. Tlic following year a verdict was ol>tained 
by (he Duke. bu( wan subsequently set aside. Then 
came another trial, at which the jury ayain disagr e e d ; 



whioh ended in favor of ii._ 

Duke. Shortly afterwards ap^lieation was made to (he 

the reCoulwas Rubwquently affirmed by tbe (!oart<rf' 
Appeal, by a inujority of two Judgee to one. The for' 
ther appeal frota this judgment is now before (be Uddm 
nfLorib, If the decision is upheld the litigation will 
of course be concluded, but. if otherwise, tbe whole 
matter will be reopened for another indeSnite period. 

to the last dcgl^o— the munimeu(s of litle. we belien. 
extend over sii cen(uries and a hal£-(be possibility of 
justice being so proe ru I inated betokens the hardly dis- 
putable fact that our Judicial system is (till lai fnm 
absolute perfection.— London Laa Timnt. 
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ACTION BY USUFRUCTUARY. 

In the case of Abereromby v. Ckabot (anU^ p. 
136 ; 7 Q.L.B. 371), attention is directed to a 
change of practice since (he Code, in the matter 
of suits by nsnfractuaries. 

The question was whether a usufrnctnary, 
who did not allege that sbe had made an inven- 
torj, or that she was in possession of the 
estate subject to her usuihict, could main- 
tain an action against a debtor to the estate. 
Chief Justice Meredith observed : *< Whilst at 
the Montreal bar, I brought numerous actions 
for Qjsufructuaries, and testamentary executors, 
without alleging, in any case, the giving of 
security, or the making of an inventory, and al. 
though many of the actions so brought were 
vigorously contested by eminent counsel, on 
other grounds, so for as I can recollect, no 
objection was ever urged as to the want 
of the allegations to which I have ad- 
verted.'' The Chief Justice added, however, 
that whatever may have been the law before 
the Code, Art 463 now removes all doubt, and 
that at present ** a usufructuary who does not 
even allege either that she is in possession of 
her usufruct, or that she has made an inventory, 
cannot by action collect and so < enjoy ' the 
debts due to the estate." 

So, also, Mr. Justice Casault, who dissented 
in AhererwnUfy v. Chabotf remarked, ''J'avoue 
que, pendant les 23 ans que j'ai pratiquS au 
barreau, quoique j'ai eu Toccasion de prendre 
un bon nombre d'actions pour des usufrui- 
tiers et de d^fendre &plusieurs.jen'ai jamais vu 
de declaration oil Pusufruitier all^guait qu'il 
avait fisit inventaire." His Honor dififered, how- 
ever, from the majority of the Court as to the 
necessity for such allegation at present, and 
thought the practice was established the other 
way. He adds : " je n'en ai pas plus vu depuis 
que je snis juge ; et cette cause est la premiere 
oil & ma connaissance, Ton a soulevS cette ques- 
tion. J'ai pris communication des declarations 
dans toutes les actions par des usufruitiers que 
Jai pu dteouvrir au greffe de cette cour, et je 



n'ai trouv6 dans aucune I'alUgation de I'inven- 
taire par eux des biens sujets k ieur usufruit.'' 



FLOOQING AS A PUNISHMENT FOR 
CRIMES OF VIOLENCE. 

The Law Timet of London calls attention to 
a recent parliamentary return showing the total 
number of cases in which flogging has been ad- 
ministered under the Act 26 & 27 Vict. c. 44. 
The Times says : <^ As no explanation has been 
offered of the enactment to which the return re- 
lates, it will not be amiss to recall its provisions. 
It was passed, as will be remembered, at the 
height of the garroting panic, and it is said to 
have had considerable influence in putting a 
stop to that offence. It is termed * An Act for the 
further security of the persons of her Majesty's 
subjects from personal violence.' After reciting 
two previous enactments — 24 k 25 Vict. c. 96, 
s. 43, and 24 k 25 Vict. c. 100, s. 21-^against 
similar offences, namely, armed assaults with 
intent to rob, and attempts to strangle, and 
stating that the punishment awaided by these 
sections is insufficiently deterrent, the Act pro- 
vides that, where any person is convicted under 
those sections, the court may, in addition to the 
prescribed punishment, order the offender to be 
whipped. The whipping, however, is to take 
place in private, and only male offenders are to 
be so punished. On the other hand, the punish- 
ment may be inflicted twice, or even three times, 
and there is no limitation as to age, except that, 
if the delinquent be under sixteen, the number 
of strokes is limited to twenty-five. In the case 
of older offenders, the strokes at each whipping 
may not exceed fifty, and no whipping is to 
take place after six months from the passing of 
the sentence. The number of persons who 
have suffered corporal punishment under these 
provisions is certainly less than might be ex- 
pected. In more than eighteen years only 302 
adult offenders have been flogged even once, and 
in four cases alone has the punishment beon re- 
peated. No case is to be found in the records 
of the Home Office where it has been adminis- 
tered a third time. It will of course be said that 
the rarity of the punishment is caused by the 
rarity of the offence, and that the Act promptly 
extirpated the offences aimed at. Assuming 
this, the return would give oonsidermble support 
to those who regard corporal punishment as the 
panacea for all crimes of violence." 
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VOTES OF GASES. 

COUBT OF REVIEW. 

MoNTBSAL, March 31, 1882. 
ToRRANci, Baintillb, Papiniao, J J. 

[From S. G. , Montreal. 

NoBMAKDiN Y. NoBMAMDiN et al., and Dbmbrs et 

al., mtf en eatuej and Lbb Rilioibusks Cab- 

MBLiTBB d'Hochblaga et al., mu en eauee par 

repriee ifitutctnee. 

Simulated eaU — Efeet of eancellatum. 
The annulling of a tale for fraud doet not invali- 
date a hypothec given previously by the pur- 
ehaeer to a lender in good/aith. 

The case was inscribed by Les Beligienses 
Carmelites etal. on a jadgikient rendered by the 
Superior Court, Montreal, Mathieu, J., Decem- 
ber 17, 1881. 

The question was whether the annulling of 
a sale for simulation or fraud with respect to 
the rights of creditors of the vendor, affected 
the hypothec given by the purchaser to a 
lender in good fiiith. The sale by Philom^ne 
Normandin to Charlotte Normandin of date 
26th May, 1880, was annulled for fraud, and 
also the donation of date 28th May, 1880, by 
Charlotte Normandin, to Joseph Charles Ar- 
nois. Should the hypothec by Amois to 
Ren6 Dupr6 who was in good fidth suffer the 
same fiite 7 It was so held by the Court below, 
according to the maxim, reeoluto Jure dantie^ 
reeoMiwrJut aeeipientis, Dupr^ was put into 
the cause to hear the titles of sale and dona- 
tion set aside, and the effect would be ehoaejugSe 
as to him. He died and was afterwards repre. 
sented by the Religieuses Carmelites and by 
the Abb6 Messire Avila Yalois. 

ToBBAiroB, J. the question of the validity 
or invalidity of the hypothique in the circum- 
stances is settled by authority. There is a 
host of authors under the French Code who 
opine for the validity of the hypoth^que^ and 
only Duvergier and Laurent eonird. M. David 
for the appellant has referred to the case of 
Devillard v. Guittet k al. J. Palais, p. Ill, ) 12, 
A.D. 1879. I would also refer to the case of 
SeJoumS Delisle, J. Palais, p. 1240, A. D. 1876, 
and to the very full and learned note of the 
Editor appended to that case. Mr. Justice 
Bainville and myself are agreed that the con- 
clnsionB taken by the Carmelites and the Abb6 
Yalois should be granted. 



The Judgment is recorded as ibllowt >- 

<< La Cour Snp^rieure si^geant pr^sentemeiit 
& Montreal comme Cour de Bevisioii, etc. . . 

** ConsidSrant que Timmeuble sorlequel Bent 
Dupre a pris une hypothdque pour gtrtntie d 
surety de la somme de $500 qui! aTait pi^te i 
Joseph Charles Amois, avait ^te doime i ce 
dernier par acte authentiqne duemeDt eore- 
gistre ; que d'autre part il n'esi pas ^bli qne Ic 
dit R^n6 Dupre att en connaissance dek fnode 
ou simulation de la dite donation ; qnll j a n 
d68 lors au moment oil lliypothdqae t ^ coo- 
sentie titre apparent de pfopriete an nom <)r 
Temprunteur et bonne ^foi de la part dQ pr^teor. 
qu'en de telles circonstances les r^lei du droit 
ancien prot^eaient les int^r^ts destien^elne 
permettatent pas que la nullity de la doution 
leur f&t oppos^e ; que notre Code, not fun 
textuellement revlvre cea r^les, ne oontieot 
cependant aocune disposition oontiaire ; qne d 
Tartiole 1032 du Code Civil oonftie i toot ch- 
ancier la fitu;nlt6 d'attaquer en son nom penoif 
nel les actes fidts par son d^biteur en fttodede 
ses droits, 11 n'est pas dit qne ce aoit uni cgini 
aux int^dts des tiers strangers k la fnnde ; que 
loin de Ik il ressort de Tesprit gineal de noi 
lois que la fraude ou simolaiion des adfli d ea 
imputable qu'^ ses anteuia ou k leun cemplictK. 
et ne saurait rtegir contre les tiers qoi Teat 
ignor6e, ni porter atteinte anx oontiatB qo'elk 
a pu fiavoriser on fiiire naitre k leur profit; 

" Pour ces motifs, d^lare les Religieuses Cu- 
m61ites d'Hochelaga et Fabb^ VakHs, codik 
reprdsentant feu B^n^ Dupr6, recevable en leor 
defense ; et statuant k P6gard de tootes 1« pv- 
ties en cette cause sur les c^mclusioDf teodint 
k I'annulation de la vente du 26 mai 1880, etde 
la donation du 28 mai 1880, oonfirme le jogo 
ment dont est appel, et sur les concloaoudtf 
dites Beligieuses Carmelites et de Mesnre AriU 
Yalois, mis en cause par reprise d'iiittaoc«,dJt 
que Tannulation de la vente et de la dooitioB 
pr6cit6es ne porte aucune atteinte k la nlidik 
de Phypoth^ue consenti par Joseph Charitf 
Amois au profit de Ben6 Dupre ; et atteodo 
qu'il y a erreur dans cette partie du dit jogoBeBt 
qui d6boute les defenses des dites Cann^ta^t 
du dit abbe Yalois aveo depens^ refonne et 
annule le dit jugement quant k eox, et prK^ 
dant k rendre le Jugement qu'auiait dd n'^ 
sur ce point la Cour de premiere instance, m^ 
tient les dites defenses, et deboute le deintt- 
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dear de see oonclnsionB contre le dit R6q6 Dapr6 

et 068 reprteentants, arec dipeng de la Coar 

Sup^rieure et de cette Coar de B^vision contre 

le demandeur, distraits & Messiears Longpr6 et 

DaTid, avocats dee dits mis en caaseg par reprise 

dlnstance. 

«< Llionorable jage Papineaa ne concoart pas 

dans ce jngemenf 

Judgment reformed. 

BtSqise j- Co. for the plaintiff. 

LomgpH ^ David for the Carmelites et al. 



COUBT OP REVIEW. 

MoNTRBAL, Jane 80, 1882. 
Mackat, Papinbau, Jbtti, J J. 

[From S.C>, Montreal. 
LasAoi V. PRUDHomca. 

Pttiiary Action— Pleadinjf'^Wnmgfid poueuion 

by dtfendanU, 

The case was inscribed by the defendant, in 
reyision of a Judgment of the Superior Court 
Montreal, Bainyille, J., Jan. 31, 1882. 

Mackat, J. The plaintiff has succeeded in 
the Couii below in an action petitory, and the 
defendant complains. Two pieces of land are 
claimed by the plaintiff ; the first is of one 
arpent in front by like depth, at St. Antoine, 
with bnildings ; the second is a qaarter of an 
arpent front, by twenty-fiye arpents in depth, 
also with bnildings. The plaintiff claims as 
representing all the three children who were 
sarriTing when J. Bte. Lesage died in 1877. fle 
was plaintiff's lather, and left by will these lands 
to bia children who would be alive at his death. 
The declaration charges defendant with having 
nsorped possession of the lands from the time of 
the death of J. B. Lesage. 

The defendant pleads a difenue aufond enfaU^ 
accompanying it with four pages of new matter. 
By this he pleads that the plaintiff's title is not 
perfect, for J. B. Lesage left a son Joseph sarviv- 
ing him \ that J. B. Lesage and his wife gave 
Joeeph, by donation, those lands on the 16 th 
October, 1860, that it is fiilse that the defendant 
has seised the propriSU of the lands referred to ; 
on the contrary, that he has since the death of 
Jean Bte. Lesage only continued to occupy d 
iitre pHcain^ administering the lands as during 
the lifetime of Jean Baptiste ; that during his 
administration he has received and paid out 
monies, bat that his ezpendituies have exceeded 



his receipts, of all which he is ready to render 
an accoant d. qui de droit, tJid particularly to the 
vrait hiritien of Jean Baptiste and his wife, for 
whom defendant is continuing to administer, he 
says. He does not ask for a judgment declaring 
him entitied to retain the lands ; he does not 
ask to be put hon de eatiM. He does not name 
those for whom he is administering precariously. 
He asks for the dismissal of the action, with 
costs. 

Ordinarily in actions petitory the defendant 
pleads general issue; sometimes he contests 
and claims the property adversely to plaintiff; 
sometimes does not affect any ownership but 
asks to be put out of the cause, alleging his 
possession to be merely precarious, and naming 
the person for or under whom he is holding. 
Not so has the defendant pleaded. 

The plaintiff made a motion to have aU the 
special matter in the dSfenee en/aU struck out 
as irregular, a defense en fait being a negative 
plea, not affirmative as here. The motion was 
held to be improper procedure. When, later, 
the plaintiff answered the dS/enee en/ait as she 
did, by a long special answer, perhaps she did 
wrong again. (See voL 6 Quebec L. B., page 
1 3.) The Court below has been compelled, upon 
the pleadings as formulated, to find that one 
Joseph Lesage, brother of the plaintiff, once 
lived and has not been proved dead ; that, there- 
fore, it may be said that J. Bte. Lesage left four 
children surviving him, and not merely three, 
as plaintiff by her declaration alleged. It also 
finds that the donation was made to Joseph as 
alleged, bat that it was never really followed 
by tradition or any taking of possession, by 
Joseph ; but that, on the contrary, the donors 
have always since been in possession and 
Joseph absent from the country, and that defen- 
dant is retaining the property without any 
right. Treating Joseph as co-UgataiTe for one- 
fourth, it pronounces for plaintiff for less than 
she asks— that is, it adjudges plaintiff to be 
owner for three-qnarters of the lands in question, 
and the defendant is ordered to quit. 

All the equities, and the law too, are on the 
side of the plaintiff. The defendant writes him- 
self down in his own deposition as a bad kind 
of usurper. On the death of Jean Baptiste, who 
survived his wife, the defendant came to Mon- 
treal and consulted a lawyer, who advised him 
to take possession of these lands, and therefore 
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he did take possession, he says. When plead- 
ing he does not claim to be holding for himself 
or as owner, nor does he say for whom he 
holds. He admits by bis deposition his posses- 
sion to have been snob that it is seen tortions. 
It may be added farther in connection with 
this deed of donation, nnburied by the defend- 
ant, that it was of lands, household furniture, 
cattle, under charges quite onerous and calling 
for duties and outlays by Joseph, year by year, 
month by month, in fiivour of his father and 
mother ; he was to house and feed them, d ton 
ordinaire^ warm, nurse and clothe them, and, on 
their deaths, bury them ; but he almost immedi- 
ately abandoned them, leaving all in their 
possession luckily as before; he left for the 
States, and in the eighteen years before this suit 
he had not spent more than a few days in Ca- 
nada, on a visit ; previous to which time he had 
been absent for long term of years. The defend- 
ant says that Joseph left this countiy for the 
first time thirty-four years ago, and, according 
to his belief, has been dead twelve years. Is 
such a defendant favourable ? The Court below 
evidently thought not, and we see no cause to 

disturb its judgment. 

Judgment confirmed. 

De Bell^euiUe ^ Bonin for plaintiff. 
PieKS j* MoffaU for defendant. 



COURT OP QUEEN'S BENCH. 

MoNTRBAL, November 22, 1881. 

DoRioN, C. J., Ramsat, Tebsibr, Cross A Babt, JJ. 

Thb Molsons Bank (plff. below). Appellant^ k 
LiONAiB es qual. (deft, below). Respondent 

StusU'arret'^Debt which becomes due to d^endani 
between aervice of eaitie-arrSt and declaration 
qf gamiehee. 

The attachment in the hands qf a garnishee of a debt 
afterwards due to the defendant by thegamishee^ 
is validf if such debt becomes due before the gar- 
nishee makes his declaration. 

The appeal was from a judgment of the Court 
of Review at Montreal, March 31st, 1880 ;— 43ee 
3 Legal News, p. 116, for report of the case in 
the Court below. 

Ramsay, J. The appellant took out a seizure 
in the hands of << La Society de Construction des 
Artisans," to attach the goods, moneys, credits 
and effects the said Society may have in its 
hands belonging, or due, or to become due to the 



said defendant, H. Llonais ea qnaL The vrit 
then goes on to summon the aaid H. LieosUei 
qual. to be and appear to hear the said attsck- 
ment declared good and valid. There wuao 
summons to the THers Saieie. The writ was sand 
on the ISers Saisie on the 1 1th March, 1879, ind 
on the defendant on the 12th March. It was ifr- 
tumable on the 24th. By the retam it seemi u 
though the writ was only returned on the 3€tk. 

It seems, although not summoned, that the 
THers Saisie appeared and made a dedazatioa 
to the effect that nothing was doe bj tk 
THers Saisie at the time of snnunoos ; but oa 
the day following (12th March) one Gslanuaa 
sold to the Tiers Saisie a certain pn^erty, to be 
paid for on the 7th Dec., 1880, « on sMtf, »U 
ehoss etait ezigiepomr et d Paequst du oernkm^" to 
the heirs and representatives of the late Mn. 
Lionais, a sum of $200 and interest That theit 
was no acceptance of this indieation de ftiewM. 
but that the respondent es qual. had by notaiiil 
deed of the 18th, transferred the debt to Mr. 
Joseph, and that this transfer had been tigniiicd 
to Galameau on the 22nd. 

The defendant did not appear nor plead to U»e 
sufficiency of the proceedings, nor in any v>j 
contest them ; deiault was entered, and judg- 
ment taken condemning the IHers Saisit to paj 
the $200 to the appellant. This judgment wa$ 
of the 17th October, 1879. 

On the 25th the appellant appeared aiMl ia- 
scribed the case in Review, and raised ibitt 
questions of form, and one substantial reana 
for setting aside the judgment. 

The formal grounds are : — 

(1) That he had no notice of inscription for 
hearing in the Court of first instance. 

(2> That there was no summons to the Rrn 
Sitisie. 

(3) That the writ was returnable on the 2i^ 
and it was not returned until the 26tfa. 

The first ground is readily answered. Tbe 
case being by deiault he was not entitled to aor 
notice. The second is scarcely more diificnlt 
Defendant was summoned, and he should hare 
objected at once to the error in the writ if bt 
had really any interest in raising the qne^tiofi, 
but now the writ having answered its parpose, 
he is too late in raising a question which doe« 
not affect him directly. The third ground is moK 
difficult If the writ was only returned on the 
26th, he has not had an opportunity to be heard, 
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and be was entitled to that. No one can be de- 
prired of bis legal rigbt to be beard, without 
introducing a moft dangerous laxity. A fieur 
opportunity to be heard is a fundamental prin- 
ciple of justice, and Courts cannot assume the 
responsibility of sajring when it is important or 
not In practice the right to be heard does not 
depend on whether one has anything to say that 
is worth hearing. If there is no opportunity to 
a defendant to be heard, and no unmistakable 
waiver, there is no eham jugU (C.C.P. 1 6.) The 
question, then, we have here to decide is whether 
as aiiK^ the writ was not returned till the 26th. 
The articles of the C. C. P. referred to by appel- 
lant have no application to this case. The non- 
return of the writ till the 26th renders the whole 
proceeding absolutely null, and there is no more 
need of a preliminary plea than if there bad been 
no service. But the appellant adds that the 
certificate shows that it was returned on that 
day, but thftt this was a clerical error, and that 
in fact it was duly returned on the 24th. I 
think this error may be shown, at all events, 
when there is evidence from the record itself 
that there is error, and so we held in a recent 
case where the judge's entry of the jural showed 
fluit the date was a clerical error, and that the 
affidavit was sworn to on the Saturday and not 
on the Sunday. Besides, it is not properly mat- 
ter of record contradictorily entered, but mere 
matter of docket. At most it is but the act of 
the Court and not of the party. In England such 
matters could be corrected during the same term. 
This admits the possibility of amending errors 
even in their rigid system. Under our law, I 
think error may always be shown, and particu- 
larly when the error is of a third party. How 
does the proof stand here ? On this last question 
I think we must suppose that the Court knew 
of its own entry, and the Superior Court not 
having determined that the return day was the 
26th and not the 24th, it would be baaardous for 
us to decide that it was. 

The question on the merits on which the de- 
cision turned in the Court below is as to whether 
a seizure in the hands of a Tiert Sain could be 
validly made so as to attach what is not due at 
the time of the seizure, but which became due 
owing to a liability which took its rise since the 
attachment was signified. The judges in the 
Court of Review, held, on the authority of a writer 
on the modem French law, that the attachment 



could only affect what was due on a debt already 
contracted when the attachment was signified. 
I think we must look to the terms of our Code, 
read by the light of the old law, rather than 
to the somewhat speculative views of writers on 
texts of law differing materially from our own. 
In the French Code of Civil Procedure there is 
no' article similar to our Art. 856. In that article 
the form of the writ implies that the attachment 
strikes all moneys, things or effects the Tien 
Saiii has or may have belonging or due 
to the defendant. Now the respondent wishes 
this to be restrained to the time of the service or 
issue ( it matters not which) of the writ. In 
other words, the Tiert Saiii is not to say what is 
true at the time he answers, but what might 
have been true at the time the question was 
asked him. The object of this limited interpre- 
tation is to defeat the recourse of the creditor. 
I cannot concur in this mode of dealing with 
the law, more particularly when it is clear that 
under the old law the TWt Saiti had to speak 
in the present tense. Again, if we turn to our 
Art 619, the thing becomes still more clear, for 
the Tiere Saiti has to declare : << in what he was in- 
debted at the time of the service of the writ 
upon him, in what he has become indebted since 
that time," kc. There is no distinction here as 
to the period of the origin of the debt, and I can- 
not see on general principles why there should 
be any such distinction. It is a very striking 
form of expression to say ^Ua frappi dant le 
vide" but I don't think it is a very convincing 
one. It is an exclamation rather than an argu. 
ment 1 am of opinion that the judgment of the 
Court of Review must be reversed, and the judg- 
ment of the first Court must be sustained. 

The judgment of the Court is recorded as 
follows : 

"LaCour, etc... 

<< Consid^rant que le bref de saisie-arr^t en 
cette cause, qui 6tait rapportable le 24 mars 1879 
a htk signifi^ k la Soci6t6 de Construction des Ar 
tisans, tiers-salsie, le 11 mars 1879, et an d6fen- 
deur le 12 du mdme mois ; 

"Et consid6rant qu'avant le rapport du dit 
bref de saisie-^rrdt, et, avant que la tiers-saisie 
edt fiut sa declaration de ce qu'elle avait entre 
ses mains, appartenant an dSfendeur, elle s'est 
oblig^ par acte de vente que lui a consenti le 
nomm6 Joseph Qalameau, le dit jour, 12 mars 
1879, de payer an d6fendeur, k Pacquit du dit 
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(Jalameaa, nne somme de $200, ayec int^di ; 

"Et coii8id6mnt qu'anz termos dm articles 
613 ei 619 da Code de ProcMure Civile, la dite 
tien-saisie ne poavait se dbpoaaMev de la dite 
8omme de $200 saas un ordre de la Conr, et 
qu'il n'^tait pas loisible an d^fendenr de cMer 
la dite somme de $200, sans £gard k la saiae- 
aMt dont elle ^tait fmpp6e ; 

<< Et conaidfirant qall y a eireur dans le juge- 
ment renda par la Coar Sop^rienre, ri^geant en 
rdyimon k Montreal le 31e jour de mars 1880 ; 

" Cette Conr casse et annale le dlt jngement 
du 31e jour de mars 1880*; 

** Et rendaot le jugement que la dite Cour de 
rftTision anmit dt rendre, confirme le jugement 
rendu par la Cour Sup^rieure, si£geant en pre- 
miere instance, en cette cause, le 17 octobre 
1879, et oondamne le dit d6fendeur intim6 k 
i>ayer k Pappelante les frais encourns, tant en 
Cour de premiere instance, et en r^yision, que 

sur le present appel." 

Judgment rerersed. 

Barnard ^ Beauchamp for appellant 

Dculre ^ Jo9epk for respondent 



COUBT OF QUEEN'S BENCH. 

MoNTRBAL, Not. 22, 1880. 

DoBioN, C. J.,*Ram8at, Tbssisr, Cross k Babt, JJ. 

CosaiTT et al. (plffis. below), Appellants, and 
Lbmibux (deft, below), Respondent. 

Capioi^Baa under C. C. P. 824— O62^ahofi </ 

d^endant, 

A dtftndant arretUd under a eapiae ad reapondenr 
dum, who hat given tpeeial bail under O.C.F, 
824, not to leave the hereU^ore Province gf 
Canada^ it not liable to eontrainte par corps if 
he neglects to file the statement and make the 
declaration of abandonment mentioned in Art. 
764 C.C.P., wUhin 30 dags from date of 
judgment maintaining the capias. 

The appeal was from a judgment of the 
Superior Court, Montreal, Mackay, J., June 27, 
1881 :~See 4 Legal News, p. 263. 

The majority of the Court (Dorion, C. J., 
Teasier, and Cross, J J.) were for confirming the 
judgment of the Court below. 

Bamsat, J., who dissented, made the following 
obeervationa : — 

The appellanta aned the reapondent for 
$2134.44. While the caae waa pending they 
also took out a ct^pias tor fraudulent dispoaal of 



his estate, under which re^wndent 
He gaye bail under article 824 CC^., thai is to 
aay, he gaye bail that he would not leaye the 
Proyinoe, and that in caae he did so hia soze- 
tiea ahould pay the debt He then, acoocding to 
the wording of the code, obtained hia ** diaekargtS 
In due time judgment waa rendered against tb« 
reapondent, and appellanta waited in llie tsbi 
hope that within 30 days he would make as 
abandonment of hia property nnder article 766. 
Finding that the respondent did not intend to 
do anything of the aort the ^peUants mofedto 
commit him. Beapondent answered, « I hare 
giyen bail and been diacharged, and I haye faL 
filled the conditiona of my bond. Ton hsTf no 
further recourae againat me." This answer was 
conaidered aufficient by the Conrt below, sad 
appellanta' petition waa rejected. Appeilants 
yery properly remark, that if the fiandid«iit 
debtor can eacape from making the atatemeat 
under oath, and the declaration of alaadoB- 
ment of all hia property, for the benefit of his 
creditora, by giylng bail under article SU 
C.C.P., then there ia practically an end to all 
coercion of fraudulent debtors. All they will 
haye to do is to aecrete their effecta and give 
bail that they will not leaye the Proirinoe ; and 
by holding to the promiae of not abandoning & 
country which deala with them ao charitablT. 
their aecreted property, themaelyes and their 
auretied will be left untroubled. 

The only difficulty that aeema to me can aiie^ 
to prevent the Court diapoaing of theae preten. 
tiona comea from the unfortunate mode we 
haye adopted in dealing with legialalion. Tbe 
Act of the 12 Vic. (c. 42) waa passed to aboUA 
impriaonment for debt, and for the poniahmeot 
of fraudulent debtors. I do not think that the 
object of thia Act waa only to aoflen the Ttgoar of 
the lawa affecting the relation between debtor 
and creditor. It waa intended to soften tbeb 
rigonr aa againat honeat debtors, and to inten- 
Bify their rigour aa against fraudulent debtors. 
The former were not thereafter to be liable to 
any impriaonment in satisfaction of their debt, 
but the latter were to be held in gaol or 
under bail until the Court was satisfied tJttt 
they had deliyered up all their property. I 
think sections 3, 4 and 6 of the Act Duke sat- 
ficient proyision for putting this system in 
force. Section 3 proyides for bidl before judg- 
ment^ by which the debtor obtaina his reletie 
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" from snch arrest and confinement," not << his 
discharge.'' Section 4 provides for what the 
debtor who has given bail before judgment 
must do after Judgment to avoid going to gaol, 
and section 5 provides what the person abso- 
lately incarcerated may do either before or 
after judgment to obtain " his discharge." 

After this Act had been in force for twelve 
years, it was thought necessary to appoint a 
commission for the consolidation of the Statutes. 
The statute we have just been considering had 
to be re-shaped, or re-made, and to be incorpor- 
ated with other statutes. The dispositions of 
the 12 Vic. appear in Chap. 87 C.S.L.C., which 
h styled : << An Act respecting arrest, and im- 
pruonmeni/or debt, and the relief of insolvent 
debtors." 

The only disposition of the 12 Vict, respect- 
ing imprisonment for debt was to abolish it, and 
by the consolidation it was to remain abolished. 
To make such a change of name in a consolid- 
ation which was only to perpetuate its abolition, 
was, to say the least of it, infelicitous. It is, 
howerer, only just to say, that the consolida- 
tion has fairly enough represented the law as 
it stood, aod that in this respect it is open to 
no greater reproach than having confused the 
order of the text, and so given those who are 
desirous of following up the legislation to its 
source an infinity of trouble. But it has omitted 
to do what would really have been useful. In 
the 12 Vic. there is a section 12 which had no 
longer any meaning after the abolition of im- 
prisonment for debt. The sort of arrest ad res- 
pondendum, simply because the debtor was leav- 
ing the jurisdiction, could no longer arise. It 
formed part of the machinery for enabling the 
creditor to get at the body of his debtcT by the 
^nt ad saiiffaeiendum. Nothing more was re- 
quired than to keep him in the Province or to 
give security for the payment of the debt. In- 
stead of leaving out this section of the 12 Vic, 
which is in yery general terms and very innocu- 
ous, the Commissioners, having restored the 
terms of the 6 Geo. IV, dragged it into promin- 
ence as Sect. 3. The 12 Vict. sec. 12, preserved 
any right to put in special bail to the action 
which then existed by any laws in force, in 
other words it was a very maladroit saving 
clause, whereas the consolidated acts permit 
any one arrested under ant writ of eapiae ad 
reep. to put in bail, the condition of which is 



that cognizors are not liable unless the de- 
fendant leaves the Province without paying the 
debt, kCj for which action is brought. 

This amplification was not only inconvenient 
but it paved the way for further blundering. 
We have next to turn to the C.C.P., where we 
are to look for models of legal diction, free 
from redundancy, precise and technical. 

By article 824 C. C. P. we are told that the 
defendant may obtain his discharge upon giving 
security that he will not leave the Province of 
Canada, and that if he does, his sureties will pay 
the debt, Ac, — not one word as to surrender. It 
is evidently the old bond prior to the abolition 
of imprisonment for debt the Codifiers were un- 
wittingly manipulating, subject to the limita. 
tion of eight days added by 12 Vic. sec. 12. But 
there is no such reserve in the Code. 

Then comes article 825, by which the defen- 
dant may at any time before judgment, give 
security that he will surrender. 

Notwithstanding the serious character of this 
criticism, it seems to me that we must put such 
an interpretation on the Acts as will give effect 
to the intentions of the legislature. In the 
firHt place we have the articles 2274 and 2275 
of the C. C, which lay down the rule that the 
fraudulent debtor who has given bail or gone to 
gaol, can only escape from coercive imprison- 
ment by the statement under oath without fraud 
and the abandonment of his property. Then 
article 2274 refers to the code of civil procedure 
for the form of proceeding and to the chap. 87, 
C. S. L. C. for the cases in which the proceeding 

may take place. Now if we look back to chap. 
87, we find sect. 1 2, s.s. 2, provides for the impris- 
onment of defendant if he neglects to file such 
statement, in punishment q/ his misconduct. The 
C.C.P. seems to have no article precisely corros- 
ponding, but it is evidently contemplated by art. 
793, 4thly. 

I therefore think the judgment should be re- 
versed, and the defendant be compelled on pain 
of imprisonment to give the statement and make 
the abandonment required by the civil code, 
else we must decide that the articles of the civil 
code to which I have just referred are useless 
for want of an express mode of procedure being 
laid down by the code. 

Baby, J., who also differed from the majority 
of the Court, expressed his entire concurrence 
in the foregoing observations of Mr. Justice 
Ramsay. 

Judgment confirmed. 

DeBelUfeuiUe # jBonin, for Appellants. 
PeUeOer ^ Jodoin, for Respondent 
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COUBT OF QUEEN'S BENCH. 

MoNTUAL, November 22, 1881. 

DoBioN, C. J., Ramsay, Tbbsub, Grobs k Babt, JJ. 

Sbnigal (opposant below), appellant, and Craw- 
ford (plflf. below), Respondent. 

Moveables told <U judicial aaU — DSplae€meiU, 

Where moveables have been eold at judicial eale, and 
the purchaser in good /aiih hoe allowed the 
effects to remain in the d^endant^a poeeeseionj 
he, or hie repreeentativeCj may oppose the seizure 
and sale of such effects at the suit qf another 
creditor. 

The verbal testimony qfths purchaser is admissible, 
as against such other seising creditor, to prove 
the transfer qf the effects Jrom the first pur- 
chaser to the transferee, opposant. 

The appeal was from a judgment of the Su- 
perior Coort, Montreal, March 12, 1880, dismiss- 
ing an opposition to the sale of moveables under 
execution. 

Ramsay, J. This is an appeal from a judg- 
ment of the Superior Court dismissing an oppo- 
sition to the sale of certain moveables seized in 
the possession of L. A. Senecal. The opposant 
is the mother of L. A. Senecal, and he is the 
eessionnaire of Mr. Gill who is the son-in-law of 
L. A. Senecal. The judgment is founded on 
the presumption that Gill never purchased the 
things for himself, and that the opposant is a 
mere prite-nom. Fraud is not pleaded, and the 
only evidence establishes clearly that Mr. Gill 
bought the things and paid for them. We can- 
not therefore adopt the view of the Court below. 
It is highly probable that Mr. Gill purchased 
these effects with the intention of allowing his 
fother-io-law to use them ; but that is not ille- 
gal. We have nothing to do with his motive. 
On this point we are all agreed, I believe. But 
there was another question urged at the argu- 
ment with some success. It is said on the part 
of respondent that there is no legal evidence of 
the cession from Gill to opposant, that there 
was a bill of sale sous seing privS and it was not 
produced, that respondent was in the rights of 
his debtor, and that he has possession. It seems 
to me that this argument shows at every step 
the untenable character of respondent's position. 
It is precisely because his only title to claim the 
effects is that they are seised in his debtor's 
poflseseion that verbal testimony is admissible. 



Under no system of evidence was it ere n> 
quired to repel simple possession bj vrittm 
evidence. The legal title was properly proved to 
be in Gill, and respondent answers this by ny- 
ing, I possess. Surely Gill can say, yoo poneas ^ 
suffenince, and prove it by parol. If not, ke 
could only obtain his property after the nle bf 
writ of possession, and if Gill can esiabligb hii 
right by parol, why not his cessionnairt ? Hk 
proof of the cession by p«rol, might be nised 
by Gill, as against opposant, but as a witneis 
Gill proves it. The majority oftheCoart^ 
therefore of opinion that this judgment most be 
reversed. 

The judgment in appeal is as follows : 

<^La Cour, etc... 

« Consid^rant qu'il est prouv6 que leg meo- 
bles qui ont ^t6 r6clamte par Tappelaat dut 
son opposition afin de distraire, k rexc^ption dc 
deux boftes, dont une contenant ennroo %i 
cigares, une rorbeille k papier en fil de f«f,QA 
pot k tabac en gres, un petit calendrier a 
cuivre, une pendnle et ses mouvements en hoc 
ordre, un chiffonier en fr6ne, k denz portet et 
k un tiroir, un cadran et ses mouvements, oiie 
paire de rideaux en nett, un miroir de toilette 
an troisidme Stage ; parmi les qninae Tolnntf 
Canada under the administration of Loid Db(- 
ferin, by Stewart, un petit mouUn k coodre i 
manivelle en bon ordre, une petite boite a 
noyer noir avec No. 174, deux encrien, oot 
St6 achetes par Charles Gill snr vente ptr uuv 
ritS de justice, et que le dit Charles Gill tsi par 
\k devenn propri6taire des dits menbles, tsst 
qu'il fut n^cessaire de les dSplacer ; 

** Et considerant qu'il est prouv6 que ie <itt 
Charles Gill a cM^ ces meubles k Topposuit en 
cette cause pour valeur re^ue, et, que was ca 
circonstances, I'opposant est, en droit, bien foixie 
de les r^lamer comme en 6tant Ie proprieliiR; 

*< Et con8id6rant qu'il y a erreur dans Ie j1lg^ 
ment rendu par la Cour Superieure siegesBt i 
Montreal le 12e jour de mars 1880 ; 

« Cette cour casse et annule le dit jogemeot 
du 12e jour de mars 1880 ; 

u Et rendant le jugement que la dite Ooor^^ 
premiere instance ett dfi rendre, declare Toppo- 
sition du dit appelant bien fond6e, et le dit Ap- 
pelant legitime propri6taire des biens et ef^ 
mobiliers mentionnes au proc&s-verbal de nisie 
produit, k Pexception de ceux ci-dessas specul^^* 
ment ddsignSs ; en cons^uence mainti<^Dt U 
dite opposition de Pappelant, declare iUip^^ 
nulle et de nul effet la dite saisie des dits U^ 
et effets mobiliers, et en accorde main-leTef &b 
dit appelant avec dSpeus, tant en Ooardepn> 
mi^re instance qu'en appel. (DissideDt l^bos- 
M. ie juge Cross.)" 

Judgment revised. 

LaeosU, Globensky et Bisaillon, for appelltftt^ 
T, Berirdnd for respondent. 
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AUGUST 19, 1882. 



No. 33. 



MALICIOUS PROSECDTION. 

Actions of damages for malicious prosecution 
are sarprisingly numerous in our CourtSi and 
alihoagh the leading principles which apply to 
cmses of this description are tolerably well 
settled, we find judges frequently coming to 
different conclusions as to the proper mode of 
disposing of them. A recent case before the 
Court of Appeal in £Dgland — Hieks y. Faulkner 
(46 Li. T. Bep.N.8. 127), which affords the latest 
exposition by the English judges of an impor- 
tant doctrine in connection with this branch of 
law, is worthy of attention. The defendant pro- 
secuted the plaintiff for perjury alleged to have 
been committed in an action for rent brought by 
the defendant against the plaintiff's father. The 
plaintiff was acquitted, and thereupon sued the 
defendant for damages for malicious prosecu- 
tion. The jury were directed that in an action 
for malicious prosecution, the plaintiff must 
prove affirmaUyely the absence of reasonable 
and probable cause and the existence of malice. 
The learned judge then told them if they came 
to the conclusion that the plaintiff had spoken 
the trnth, but that the defendant had a very 
treacherous memory, and went on with the 
prosecution under the impression that the plain- 
tiff had committed perjury, yet if that was an 
honest impression, the upshot of a fallacious 
memory, and acting upon it he honestly believed 
that the plaintiff had sworn falsely, they would 
not be justified in finding that the defendant 
had maliciously, and without reasonable and 
probable cause, prosecuted the plaintiff. This 
was held a right direction by the Court of 
Appeal. The authorities referred to were 
Mitchell Y. JenkirUy 6 B. & Ad. 594 ; Lister v. 
JPerryman, 23 L. T. Rep. N. 8. 269 ; Turner v. 
Ambler, 10 Q. B. 252 ; Bromage v. Proseer, 4 B. 
& C. 255. 



TESTS BEFORE JURIES, 

Baron Huddleston lately gave rise to some 
criticism by the report that he had sanctioned a 
teat of skill in the presence of the jury. The 



case which was being tried was Belt v. Lawee. Mr. 
Belt, who is a fiashionable sculptor, was suing 
the Vanity Fair newspaper for libel in alleg- 
ing that he is not an artist of merit, and that 
his pretended works are executed by talented 
subordinates. It was suggested during the trial 
that Mr. Belt might give a practical proof of 
his skill in the presence of the jury, and Baron 
Huddleston is reported to have said, <* If the 
jury express a wish to see Mr. Belt put to the 
tettt, 1 shall certainly not prevent it." 

The Law Times thereupon observed : " Tlie 
above case is probably the first in which it has 
been suggested that an artist whose skill is im- 
pugned should prove it by practical operations 
in court. The inconvenient results which would 
probably flow from such a practice are obvious. 
The practical operation would not be recorded, 
although it might produce different impressions 
upon different minds. The operator and his 
friends might consider the test conclusive in his 
favor ; another view might be taken by the other 
side. How move against a verdict based on this 
operation on the ground that it was against the 
weight of evidence? If the test is to be 
applied to a sculptor, why not to a prima 
donna f We have known of a case in which an 
artiste sought damages for wrongfu^ dismissal, 
and the justification was that she could not sing. 
Would a judge have allowed her to sing to the 
jury ? If so, the rule might be extended without 
limit, with consequences terrible to contem- 
plate." 

Baron Huddleston would now have it under- 
stood that he was wrongly reported, and when, 
at Carnarvon, in an action for personal injuries 
against a railway company, the plaintiff's coun- 
sel asked the Judge to allow the plaintiff to walk 
across the court before the jury, with a view to 
convince them that his lameness was not as- 
sumed. Baron Huddleston declined to allow the 
test, and observed that ever since he had been 
reported to have said, during the hearing of the 
case of Belt v. Lawee, that he should allow the 
plaintiff to make a bust of him (Baron Huddles- 
ton) in court, he had been pestered to allow all 
kinds of tests to be gone through in Court before 
the jury ; and he wished it to be known that the 
press had entirely misrepresented him in this 
matter, and that he had never indicated that he 
should allow such a course to be taken." 
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THE LEGAL POSITION OF THE SUEZ 

CANAL, 

International rights over artificial waterways 
from sea to sea, and their relation to those of 
the power owning the territory in which such 
ways are situated, will probably form an impor- 
tant branch of the International law of the 
future. At present there are hardly any in- 
stances upon which a discussion of such rights 
can be founded. But in view of the important 
questions which must soon be settled as to the 
Sues Canal| it may be interesting to examine 
what the legal position, so far as law can be 
held to apply to a subject matter so new and so 
anomalous, of that undertaking is. 

The relations of the company to the Egyptian 
goTernment and its snserain are defined by 
concessions granted by the Khedive in 1854 
and 1856, and finally ratified by the 8ultan's 
firman of the 22d February, 1856. 

The most important articles provide that the 
canal shall be kept open at all times as a neu- 
tral channel to the merchant ships of all nations 
without distinction or preference, the company 
being allowed to charge a toll not exceeding 10 
francs per ton. The company is declared to be 
an Egyptian one, and all disputes between it 
and the Egyptian government or third parties 
are to be decided by the local tribunals accord- 
ing to the laws of the country and to treaties ; 
but as regards its internal affiurs, and the rights 
of its shareholders, it is declared to be a French 
8oci6t6 Anonym e, and subject to the laws regu- 
lating such societies. The canal and its de- 
pendencies are made subject to the police of 
the Egyptian government, in the same manner 
as the rest of its territory. Certain land upon 
the banks is given up to the company, but the 
government reserves power to take back and oc- 
cupy any points of strategic importance, agree- 
ing not to interfere with the navigation of the 
canal. The concession terminates at the end 
of ninety -nine years, unless a fresh agreement 
is entered into, and it is provided that the 15 
per cent, share of profits given to the Khedive 
is to be increased by 5 per cent, on every such 
fresh agreement till it has reached 35 per cent. 

There is nothing in this concession which in 
any way abandons the sovereign rights of the 
Egyptian government or its suzerain, the 
Sultan, over the canal, nor which gives any 
rights to any other Power. It is simply a pri- 



vate contnct between tke Khedive and tiie 
company, ratified by the Sultan. Acting upoa 
this view the company, soon alter the opening 
ol the canal, obtained leave firom the Sultua tc* 
charge a sur-tax of one fianc per ton lor the 
passage of vessels, and they then ftirther m- 
creased the toll without such leave by cbaigiiig 
upon what they considered the actoal capacity, 
instead of, as at first^ upon the roistered ton- 
nage of vessels using the canal. The Soltm. 
pressed by the Powers to put an end to this 
exaction, called a Conference in October. 1873, 
at Constantinople, to agree upon a geo^nl 
standard of tonnage. The Conference wisclj 
refused to embark upon this general qoestioB, 
but agreed upon a mode of measnremcnt whicii 
they considered foir for the Sues canal, and » 
commended the Porte that the company ^edd 
be compelled to adopt this measarement, and 
at the same time should be allowed to cbaife 
a sur-tax of three francs per ton, to be reduced 
upon a sliding scale as the tonnage of ships 
using the canal increased. The Porte accepted 
these recommendations, and at the same time 
voluntarily declared that the Tnrkiah govern- 
ment would not allow any increased toll to be 
levied without its consent^ and woold come to 
an understanding with the principal Powere is- 
terested before coming to a decision. 

The Powers throughout the negotiation recog- 
nized the absolute right of the Porte to i^^ 
late the tolls, and the recommendations of the 
Conference were carried out as the act of the 
Porte. The company refused to accept the 
terms agreed upon, and even issued a notice 
that the canal would be closed. They (mlj 
yielded under pressure of the dispatch of as 
Egyptian force to seise the canal \ and accepted 
the new dues only under protest nntil 1876, 
when an agreement was come to slightly modi- 
fying in the company's &vor the terms impo^ 
by the Conference. About the same time • 
dispute arose as to jurisdiction, the compuj 
claiming to have all disputes in which thej 
were concerned tried by the French ConsoUr, 
instead of the Egyptian, Court. The French 
government, however, repudiated any claim 
that the company was solely under French 
jurisdiction, and the controYersy came to aa 
end on the establishment of the interaatiooa! 
tribunals in Egypt in 1874. The purdiase (^ 
the Khedive's shares by the English govern- 
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ment, though it gave that goremmeDt a loeus 
standi to enforce the rights of the company in 
the agreement with the Khedive and the Saltan, 
could not affect its international position, and 
some negotiations, which were started shortly 
before that purchase, for the handing over the 
management of the canal to an International 
Commission, fell to the ground before the de- 
cided opposition of the Porte. At the outbreak 
of the BusBo-Turkish war M. de Lesseps pro- 
posed a general agreement between the Euro- 
pean goYemments that the canal should at all 
times be open for ?hips of war as well as of 
peace, the disembarkation only of troops and 
mnnitions of war being forbidden. Lord Derby, 
however, refused to entertain the proposal of 
any such agreement, and contented himself 
with a notice to both the belligerent govern- 
ments that any attempt to stop the canal would 
be incompatible with the maintenance by Her 
Majesty's government of passive neutrality. It 
would seem, therefore, that there are no special 
international obligations affecting the Suez 
canal at all. It is simply a part of the terri- 
tory of Egypt and hersuaerain, the Saltan, sub- 
ject in all respects to their control, but leased 
for ninety-nine years to a company formed 
under and governed by French law, upon terms 
which, in so fiur at least as regards the tolls to 
be levied for passage, the Bultan has voluntarily 
declared he will not alter without consulting 
the Powers. It is also subject to whatever 
rights of user can be claimed over it by inter- 
national law in consequence of its being one of 
the highways of the world, and the only passage 
between two open seas, which rights have been 
to some extent recognised by the voluntary 
declaration of the Sultan above referred to. 
What the measure of such rights may be it is 
impossible to say, but they cannot be greater 
than those which obtain in a natural strait be- 
tween two seas where both shores are in the 
territory of the same power. It seems to be 
the accepted opinion of jurists that in such a 
case, while the territorial power has no right 
to prevent the passage of merchant ships, no 
other power has a right to claim passage for 
Bhips of war, or troopships. In Uiw, therefore, 
as well as in fact^ the canal can only be kept 
open for English troopships and ships of war 
either by special treaty with all the European 
powers or by England's posaessiog in some 



form or another the control of the territory 
within which the canal is situated. — ZoMm 
Lctw Timet, 



HOTES OF CASES. 

COUBT OP REVIEW. 

MoNTBKAL, January 31, 1882. 
Johnson, Torhanos, Bainvilli, J J. 

CfVom S. C, Montreal. 

La MUNlCIPALITi DO YlLLAGB DR LA PoiNTS 

Claire v. La Cia. ou Chsmin db Pbaqb db la 
Points Clairb. 

If^UficUan — Semoval qf a work completed — Inters 
ett (^ party eomplaining. 

This case was inscribed by the defendant on 
a judgment of the Superior Court, Montreal 
Papineau, J., Dec. 24, 1881 :^ — 

Johnson, J. This was an application for a 
writ of injunction to order the removal of certain 
turnpike gates, and to restrain and forbid the 
taking of tolls at them ; and it was refused by 
the learned Judge to whom the application was 
made, on the grounds that may be shortly stated 
as : 1st, that the statute of 1878, c. 14, authorizes 
injunctions only to autpend certain acts, pro^ 
ceedings and operations (Sec. 1st), and 2ndly, as 
regards the tolls, on the ground that they were 
taken from the public, and not from the party 
plaintiff, who had no right to complain on their 
own behalf. 

The case was argued here altogether upon the 
questions of the right— Ist, to erect the gates, 
and 2ndly, to exact the tolls, as if an injunction 
would be granted in all cases where a violation 
of right had been committed, without respect to 
rules of expediency and justice. Now, the rea- 
sons assigned by the learned Judge for refusing, 
the writ were certainly of a very grave character, 
and should have been argued. There were two 
things asked:— first, it was asked to enjoin 
the removal of the fi^tes which were already 
constructed and put up ; secondly, to enjoin the 
non-exaction of tolls. The learned Judge below 
held, as regards the gates, that he could not 
grant an injunction to remove a thing already 
done and accomplished. As respects the exac- 
tion of toll, that question stood upon a different 
ground altogether : it was a thing which was 
being done, and which it was possible, as far as 
the nature of it went, to stop, pending the trial 
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of the question of right ; hut the injanctioa was 
ro^tsed on the ground that the party asking for 
it was a municipal body from whom no toll 
could be asked. 

The first point is whether an injunction 
(which by the express terms of our statute can 
only suspend the exercise of an asserted right 
until the legal existence of that right is deter- 
mined) can properly issue to remove and undo 
what is already completely done and accom- 
plished. The power given by our statute is in 
express terms, and is only that of << ordering the 
nupetuion of any act, proceeding, operation, 
work of construction, or demolition," kc, kc. 
(Sec. 1.) This is the only power given as regards 
this class of cases where physical acts are com- 
plained of, and this is, as a general rule, in com- 
plete accord with the English law. « It is merely 
provisional in its nature, and does not conclude 
a right. The effect and object of the interlocu- 
tory injunction is merely to preserve the proper- 
ty in dispute in itatu quo until the hearing or 
further order. In interfering by interlocutory 
order the court does not profess to anticipate 
the determination of the right ; but merely gives 
it as its opinion that there is a substantial ques- 
tion to be tried, and that till the question is ripe 
for trial, a case has been made out for the pre- 
servation of the property in the meantime in 
ttalu quo." This is the general rule expressed in 
the words of a well-known ex prqfeaao treatise — 
on injunctions — by Mr. Kerr, p. 12, and based 
upon a large number of leading cases which are 
cited, and are of binding authority. 

But although this is the geneial rule of our 
statute, and seemingly of the English law also, 
I am not prepared to say that there can be no 
case in which a defendant can be compelled to 
restore a thing which has been already done to 
its former condition, and so effectuate the same 
results as would be obtained by orderinga posi. 
tive act to be done. Whether our statute per- 
mits it — or, indeed, whether our statute is the 
limit of the law of injunctions in this country, 
are very important questions which we do not 
now decide. As regards the highly artificial 
rules of the law of injunctions in England, it is 
certain that the courts of equity there have had 
to adapt their proceedings to the varying neces- 
sities of justice in a great variety of cases, and on 
referring to the treatise already quoted, we find 
at p. 230 that the thing asked for here may be 



sometimes allowed. ** Though a oooitof eqoilT 
has no jurisdiction to compel the peifoaymce 
of a positive act tending to alter the exifltiof 
state of things, such as the removal Off a wvA 
already executed, it may, by framii^ the ords 
in an indirect form, compel a defendant to re> 
store things to their former condition, and fo 
effectuate the same results that woold be obtsiji- 
ed by ordering a positive act to be done. Tike 
order when so framed is called a mandatory iB> 
junction. The jurisdiction has been questiooed ; 
but its existence must be admitted beyond all 
doubt. It must, however, be exercised with 
caution, and is strictly confined to cases where 
the remedy at law is inadequate, Jkc. * * * 
* * If there is a full and complete remedj 
at law, there is no case for a mandaAocy injosc- 
tion." 

If, then, our law permits this particalar fons 
of injunction in any case, we should have to see, 
before granting it^ that there was no adeqiatr 
remedy at law, — ^which can never be admitted in 
the present case, where besides the direct actioo. 
there is the summary indictment for nuisaneeia 
obstructing a highway, if the plaintiff's pcetes- 
sions are well founded. Therefore, on the firFt 
point, I am against the petition for injnnctioii. 
but not for the reason assigned in the jndgmeot 
I do not venture to say, however, that it if a bad 
reason, under our statute, if that is the limit of 
our jurisdiction ; but I have doubt upon thf 
point, founded on the authority of the cise« 
cited in note at p. 232 of Kerr, to the eSed 
<<that there is no rule which prevents the Goeit 
from granting a mandatory injunction where 
the injury sought to be restrained haa been c«n- 
pleted before the finding of the bill.'* 

The second point, as to the exaction of tlie 
tolls, rests on different ground. If this wov 
asked by an individual from whom toll had been 
exacted or demanded, there might be no diffi- 
culty *, but it is asked by a municipality in iu 
corporate capacity, and which as such ooold cer- 
tainly never be called upon to pay toll at atura- 
pike gate, and is therefore without inteiest. thai 
ground of the judgment, therefore, should be 
maintained. Of course we express no opiniao 
as to the right ; we only say the exercise of tbe 
right is not, under the circumstances, by inj/aBc- 
tion ; that the remedy by action, or by indict- 
ment, is open ; and we will not iaterCoe vitb 
the discretion exercised by the Judge below is 
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refosing the writ It will perhaps not he con- 
sidered obtmslYe, if I note here that ander the 
municipal code of the Province this case seems 
to be expressly provided for by articles 386-7 and 

88. 

Judgment confirmed. 

R. ^ L. Lc^mme for plaintiff. 

St. PUrre ^ Seallon for defendant. 



COURT OP REVIEW. 

Montreal, January 31, 1882. 
JoHNSOR, Rainyillb, Papiniau, J J. 

rFrom S.C, Montreal. 

Daqie R. Oorrqb et vir y. Ooilvy, k Tempest 

» 
nua en cause, 

Buaband and wife — Payment by tatfe of huabawJPt 

debt. 

Johnson, J. By this action, Mrs. Grant (nSe 
Oorrie) sought to set aside a deed of transfer 
and subrogation made by her in favor of the 
defendant on the 10th October, 1873. She 
alleged that she was eSpar^e de biene from her 
husband, who carried on business as a haber- 
dasher, under the firm of W. Grant & Co., and 
the defendant was one of the firm of Ogilvy k 
Co., doing business here, and also at Manches- 
ter in England ; and that by the deed in ques- 
tion she had transferred, with promise of war- 
ranty to him, « all the right, title and interest 
'< of her, the said Dame Rachel Gorrie, in her 
"capacity of, and as one of the legatees and 
** legal representatives of her father, the late 
" Daniel Oorrie, deceased, in his lifetime of the 
^ City of Montreal, esquire, to the sum of $3,000 
" currency, part and parcel of the amount com- 
<■ ing to her under and by virtue of a certain 
" sale by authority of justice, of certain real 
" estate, the property of the estate of the said 
*^ late Daniel Gorrie, sold at the office or auction 
^ rooms of John J. Amton, auctioneer, on Tues- 
'^day, the 10th of June, 1873, with all interest 
<< to accrue thereon from the date of the trans- 
*< fer — subrogating the said John Ogilvy in all 
"her rights, claims and privileges as to the 
^ said sum and interest.'' And she alleged fur- 
ther that in the deed, the transfer was declared 
to have been made for and in consideration of 
the like sum of $3,000 paid in cash at the time 
of passing it, whereas that declaration was 
fidse, and she has never, either then, or before, 
or since received anything from the defendant 



in the way of consideration. Then it is further 
alleged that this transfer was procured from 
her by the solicitations and importunities of 
the defendant and of the plaintiff's husband ; 
and that the sum transferred was applied to 
pay or to secure {tie) a debt due by her husband 
to the defendant, — she herself owing him 
nothing ; and finally, it is said this deed being 
in reality made to secure her husband's debt, it 
is void by law ; and Tempest, the mi» en eauu^ 
who was appointed by the deed to receive and 
pa^ over the money transferred, and who has 
paid it, is put into the case to look after his in- 
terests if he should have any. 

The plea admits the deed, but alleges a good 
and valid consideration. Then it relates the 
history of the transaction : that Grant, as long 
back as 1868, had a credit at Ogilvy k Co.'s to 
the extent of $8,000, for part of which Mr. 
Gorrie, his father-in-law, had given his note as 
a security, and there was a writing between 
Gorrie and Ogilvy k Co., evidencing that 
Gorrie's liability was in no case to exceed the 
$4,000 ; that after this Ogilvy k Co. continued 
to supply goods to Grant k Co. up to the time 
of Gorrie's death in June, 1872 *, that he died in- 
testate, and Mrs. Grant, the plaintiff, became 
entitled, as one of the heirs, to a sum of over 
$3,000, and Grant being then indebted to Ogilvy 
in some $14,000, and Gorrie's estate being lia- 
ble for the $4,000 which had been guaranteed 
by the note, the plaintiff fireely and voluntarily 
offered to give up $3,000, which she inherited, 
and it was agreed that in consideration of her 
transferring the amount so coming to her, 
Ogilvy k Co. should credit Grant k Co. with 
that sum, and Gorrie's estate, and also his 
'daughter, the plaintiff, as one of the heirs, 
should be released from liability. That further 
goods were supplied to Grant k Co., who con- 
tinued in business and continued to make a 
livelihood out of it up to the time of his insol- 
vency. 

It must be said that the precise ground of ac- 
tion on which the plaintiff relies, is not stated 
with conspicuous clearness in this declaration. 
It says the deed was made as a security, or as a 
payment, or was obtained unduly, without her 
free consent. Of these three different grounds, 
which is the one relied upon ? The effect of the 
wife having become security for her husband's 
debt might be very different from that of her 
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having paid his debt ; and the third ground 
would be different irom both the others. How- 
ever, this declaration is pleaded to, such as it 
is ; and the plea, though it contains a good deal 
that is superfluous, contains also something that 
is very precise. It says plainly that the transfer, 
or renunciation, or subrogation, or whatever you 
may call it, was made to pay the husband's 
debt. The declaration says so too. It is true 
it says other things besides : but it certainly 
says, as one of them, that it was made as a pay- 
ment of the husband's debt f>ro tatUo. Then 
why go into the question whether this was a 
security or suretyship ? There is one thing 
upon which both parties agree — though they 
may agree upon nothing else. The plaintiff 
says it was a payment, and the defendant says 
so too. There would remain nothing then, ap- 
parently, but the question of Uw whether a 
wife may lawfully pay her husband's debt. Un- 
doubtedly, however, what the plaintiff meant to 
rely upon, at the time of the hearing, was that 
this instrument was a security given by the 
wife, by which she had contracted an obliga- 
tion prohibited by the terms of the law. It is 
very probable that the true ground of the action 
was not clearly discerned at the moment it was 
instituted. The same may perhaps be said of 
the defence, for the plea was changed or sup- 
plemented after the enquSte. However that may 
be, the substantial question submitted or in- 
tended to be submitted to us now, is whether 
this instrument was a security for, or simply a 
payment o^ the husband's debt. I will not 
now discuss the question of law. It has been 
very fully discussed in previous cases, with the 
result now familiar to the profession, that a pay- 
ment made by the wife is perfectly lawful. 
Whether we look at the narrow text of the code, 
or the ordinance, 4 Vic, c. 30, sec. 36, which it 
reproduce s, or whether we go back to the source 
of the law, (the Senatus-consultum Yelleianum) 
or look at it as it prevailed in France, 
or in parts of France, up to the time of 
its repeal by Henri IV, in 1606, or finally 
look at the more recent decisions in this coun- 
try, we find the line of demarcation clear as to 
what the wife might, and what she might not 
do. Wherever the rule of the Roman law pre- 
vailed, she could renounce : she could pay ,* but 
she could not engage or bind herself. Of course, 
in this country, she could do much more before 



the passing of the 4 Vic, c. 36, for the repeal m 
France, or in parts of Fiance, of the iMitet omh 
MuUum vePeianum by the edict of 1606 left her 
unrestricted until the partial reimpodtioiioftiie 
Roman rule of law by the ordinance of 1841. 

The question is, therefore, as to the extent of 
the restriction operated by the ordinance; and 
the reasoning of the present learned Chief Ji& 
tice of this Court, then a judge of the Comi of 
Appeals, in the case of Boudria v. ifeZe«(6 L 
C. J., p. 73), appears to me unanswerable. He 
said, in commenting on the ordinance -.—^ Tbe 
'< Legislature in order tofiscilitate theaiieiiaticB 
^ of real estate, have abolished genenl hypo- 
« thecs, restricted the number of prinleges,^d 
<< made many other changes of the suae klitd; 
« and by the clause which, immediately pr«- 
<< cedes that under consideration, hsve giveo 
« married women a power of an extnordinary 
t< character, and one certainly liable to some ob- 
« jections ; namely, that of barring their dower 
« not only for themselves, but for their chil<i- 
« ren ; and it cannot be supposed that, at tk 
(( same time they conferred this new and ex- 
<< traordinary power upon married women, they 
« intended to deprive them of a right of a mocb 
« less dangerous character, which they enjoyed 
<' under the common law ; and the continnatioa 
" of which was quite as necessary for the object 
« the Legislature had in view as was the giafit- 
<' ing of the new, and, in some respects^ objectiofi- 
« able power which is expressly given." 

That was a case, as is well known, where tbe 
power which was in question was the renmiciar 
tion of the wife's kypothique for ho* tefnta a^ 
rinwniaUi ; but the reasoning is as conclnsire Id 
the present case as it was in that. Therefore, 
if this instrument which it is sought to set 
aside by the present action was an obligatioo 
by which she bound herself to her hosbaod's 
debt, it was void. If, on the other hand, it m 
a payment, she has no action. The debt which 
she transferred is proved to have been paid- 
What obligation could she contract 7 By law 
she was only ^oranl that the money she tnztf- 
ferred was due. There was no gttranUu ct^ff^ 
iiotmeUe. It was a payment, and the modeo^ 
payment was by the renunciati<m and tian^ 
of the money coming to her, and putting her 
husband's creditor in her place ; and of cooise 
it is none the less a payment, because ibe her- 
self may have owed no debt at the time ; tv 
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payment may be made to a stranger, without 
cTen the debtor's knowledge. 

The Court attaches no importance to the word 
<< security" being used in the books of account. 
If learned counsel can differ as to whether it 
was a security or not, the point may well have 
perplexed a commercial clerk. It was contend- 
ed also that the plea should not have been allow- 
ed to be amended. We all think otherwise. The 
amendment appears to be a mere condensation 
of the first ; and if it had remained as it was, it 
could not have affected the result of the case. 
The point of non-consent is also without foun- 
dation. If this lady was asked to pay her hus- 
band's debt, she had power to do so, or to refuse. 
The law permits it, and there is nothing what- 
ever in the evidence as to the want of her free 
consent. Under Art. 989, a contract is none the 
less valid because the consideration is not ex- 
pressed, or is incorrectly expressed in the writing 
which is the evidence of it. These are all the 
points in the case, and our judgment is to con- 
firm with costs. 

Judgment confirmed. 

L, H. Davidson for the plaintiff. 
Kerr ^ Carter for the defendant. 



COURT OF QUEEN'S BENCH. 

MoNTBBAL, November 22, 1881. 

DoBioK, G. J., Ramsay, Tbssikr, Cross and 

Baby, JJ. 

Tub Molsons Bank (claimants on the insolvent 
estate of U. J. Robillard), Appellant, and 
Dame Viroinie Lanaud, (creditor and eei- 
nbrnun'r^), Respondent. 

Warehouueman — 34 Ftc^, e. 5, ((7an.) 

By the SialtUe 34 Viet, c. 5, a. 48, the owner of 
goode giving a warehouee receipt as toarc" 
houeenum ie put in the same position as any 
other warehouseman so doing. 

Under Sect. 50, the bank does not forfeit its right 
of pledge by not selling the goods within six 
months. 

Ramsay, J. This case comes up on the con- 
testation of appellants' claim against the estate 
of an insolvent. The Bank, appellant, held 
two warehouse receipts granted by the insolvent 
to the Mechanics Bank, and transferred to ap- 
pellants. The validity of one of these receipts 
is alone contested, b<*ing N<i. 22 of the record. 
It bears date 11 Nov. 1878. 



The respondent, who is the wife of the insoU 
vent, was not only a creditor of his estate, she 
was also cessionnaire of his estate under the in- 
solvency and undertook to pay 25 per cent on 
the unprivileged debts. Her contestation sets 
up that the amount due the bank is not $5,500 
but the smaller sum of $3,538.20, by reason of 
payments made on account, and it is admitted 
that this is correct. She also says that she is 
only obliged to pay 25 per cent of this balapce 
of $3,538.20 or $884.55, the said warehouse re- 
ceipt being null, prescribed and extinguished 
more than six months before the insolvency. 
She also says that the transfer to appellants 
from the Mechanics Bank was subsequent to 
the insolvency of the latter, and that she has a 
right to set up against the appellant what she 
could have set up against the Mechanics Bank. 

On these issues the case was heard, there 
being no difference as to the fiw^ts. 

The Superior Court dismissed the claim, on 
the ground that it appeared that the receipt 
was given by the insolvent, and that he was 
not a warehouseman, and that he could not 
give such a receipt and keep possession of the 
things. 

It is quite evident by the facts relied on by 
both parties that the insolvent gave the ware- 
house receipt of goods in his own warehouse. 
It nowhere appears whether the Insolvent was a 
warehouseman or not. There was no issue 
raised on this point, and the respondent admits 
by part of her plea that the receipt unless pres- 
cribed is a warehouse receipt The particular 
wording of the judgment gives rise to some dif- 
ficulty. It says : "^ dit failU n'avait pas droit, 
n'6tant pas une des personnes mentlonn^es dans 
Ie dit actc, de dooner aucun re^u d'emmagasina- 
ge, tout en gardant la possession des marchan- 
dises." If it is intended to say that not being one 
of the parties mentioned in the act, the insol- 
vent could not therefore give a receipt and keep 
possession of the goods, I think that the judg- 
ment goes too far, for it purports to decide a 
(act which is not in issue ; but if it is intended 
to decide that no one can give a warehouse re- 
ceipt, as warehouseman of his goods, then we 
have a new question and one of some moment. 

Before proceeding to examine this second 
view I may observe that in the case of Robertvm 
j- Lajoie^ this court held that the parties sign- 
ing the receipt could not pretend against a 
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holder in good fiiith that the Bigners were not 
warehousemen. The dissent turned entirely 
on a question of pleading, and I do not under- 
stand there was any difference among the mem- 
bers of the Court as to the point now in ques- 
tion. Now it appears that the respondent is 
exactly in the poKition of the person who 
signed the receipt. She is the ecMnonnaire of 
the person who signed it, and her position of 
creditor is merged in that of eestionnaiTe, On 
the other point we must have recourse to the 
Statute, (34 Vic, cap. 5, sect. 48), and it seems 
to put the owner of the goods giving a ware- 
house receipt in precisely the same position as 
any other warehouseman so doing. 

We then come to the so-called prescription. 
The whole question turns on the effect to be 
given to Sect. 50. <' No cereal grains or goods, 
wares or merchandise shall be held in pledge 
by the Bank for a period exceeding six months, 
(except by consent of the person pledging the 
same)," (I presume in writing) etc. It is 
clearly intended that the Bark shall sell, after 
notice of ten days, within six month k from the 
pledging. But what is the penalty of the bank 
allowing the six months to elapse ? Respondent 
contends that it is the forfeiture of the right uf 
pledge. On the other side it is contended that 
the bank can then be obliged to sell. I am at 
a loss to conceive on what principle it can be 
contended that the bank shall forfeit its pledge 
by not selling within the six months. It is 
vain to seek any guide from the history of the 
enactment or from its principle. There are evi- 
dent reasons why a bank should not be allowed 
to hold the article pledged until it is reim- 
bursed its advances, but I cannot see any reason 
for compelling the bank to sell perhaps to its 
own loss and to the detriment of its customer 
and of his creditors. 

The qucKtion is only important in this case if 
the consent must be in writing. li there be no 
need of a writing, Bobi Hard's acquiescence 
would necessarily l)e presumed. But it seems 
strange to pretend that the failure to make a 
private writing of this sort should operate the 
loss of the pledge. It seems hardly necessary 
to say that if a written consent were necessary 
the consent of the 28th May came too late, it 
was too late to keep alive the warehouse re- 
ceipt, and it could not be a new receipt, for then 
it would be for past advances. 

I am, therefore, of opinion that the receipt is 
not prescribed. 

It does not appear what respondent could have 
validly opposed to a claim in the name of the 
Mechanics Bank, so it is tmnecessary to discuss 
the question as to how far the respondent could 
set up any defence she might have to an action 
by the Mechanics Bank. I fancy, however, it 
will be admitted that she could set up any 
equitable reason for a discharge. 

The Judgment is as follows : — 

« The Courl^ etc. 



<< Considering that by the warehouse receipu 
given by Ulysse J. Bobillard, an insolvent, tad 
which are mentioned in the pleadings in this 
cause, the said Ulysse J. Bobillard has admov- 
I edged himself to be a warehouseman, withia 
the terms of Uie Banking Act ; 

"^ And considering that it has not been pleui- 
ed nor proved that he was not soch a ware- 
houseman ; 

« And considering that the Mechanics fitak 
acquired, under the said warehouse receipts, a 
pledge on the barley and the plaster thernn 
mentioned for the payment of the notes therebj 
secured, which pledge was duly transferred witii 
the said notes by the said Mechanics Bank to 
the Appellants; 

<< And considering that the prescriptioo invok- 
ed hy the Bcspondent has been interrupted m 
well by the agreement of tho 1 5th AprU, 1879, 
as by the letter of the 28th May, 1879 ; 

"And considering that under the cimm- 
stances the Appellants were entitled to the pre^ 
ferences, claimed in and by their claim againsi 
the estate of the insolvent Uly»e J. Bobillatd; 

« And considering that there is error in tbe 
judgment rendered by the Superior Coort, sit- 
ting at Montreal on the 31st Januaiy, 1881, dotb 
annul and reverse the said judgment : 

<<And proceeding to render the jadgment 
which the said Superior Court ought to hare 
rendered, doth maintain the claim of the Appel- 
lants for the sum of $3,715.96, to wit: l8t,tlK 
sum of $3,582.52, balance due on a note of the 
said U. J. Bobillard, dated at Beauhsmois the 
1 1th of November, 1878, for a sum of |5,5Q<X 
payable in four months from date, on account of 
which said samof $3,582.52 the said AppellanU 
are entitled to retain the sum of $2,824.23 pro- 
ceeds of the 5,592^ bushels of barley coTerrd bv 
the warehouse receipt uf the said U. J. Bol^llanl. 
dated tbe llth November, 1878, the said Appel- 
lants ranking as an ordinary creditor for the 
balance $758.30 ; and, 2nd, the sum of $133.44, 
lialance due on $600, amount of another 
note of said U. J. Bobillard, dated at Beaabar- 
nois, the 5th of March, 1879, pAyable in thrtv 
months from date, for which said sum of |133.* 
44 the said Appellants hold the said warehc«ie 
receipt of the insolvent U. J. Bobillard for 600 
barrels of plaster, dated the 5th of March, 1879. 
and on payment of said sum of $133.44 the ai<i 
Appellants shall release said plaster, the whole 
in accordance with the admissions filed hj tbe 
parties in the Court below, dated the llth o< 
November, 1880 ; 

" And this Court doth condemn the aid 
Bespondent to pay to the Appellants the <x^ 
incurred as well in the Court below as on the 
present Appeal.*' 

Judgment rereised. 

Maelaren j* Lut for Appellants. 
Douire f Joutph for Bespondent 
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CONTEMPT OF COURT. 

There can be no Hympathy for Mr. Gray or for 
hiH offence ; and the fact that he is rich, that he 
haa been Lord Mayor of Dablin, and that he is 
now High Sheriff, is the most sufficient justifica- 
tion that can be olfered for the severity of his 
punishment It is not the amount of his pun- 
ishment, but the mode of its imposition that 
provokes indignation. It is in vain to say, the 
offence is yery Irish, and therefore that its 
treatment must be exceptional. It is precisely 
the absurd special case argument we rejected 
when urged in support of the Land Bill, that we 
now reject when put forward in support of the 
Arrears Bill, and in the treatment of Mr. Gray. 
So long as « Justice to Ireland " means the vio- 
lation of erery principle of law and order, so long 
will the Irish, with some show oi reason, de- 
mand abnormal legislation for imaginary grie- 
vances, and government be obliged to have 
recourse to exceptional laws to repress agitation 
they have themselves in great part created. 

It is no new idea of Mr. Justice Lawson to 
punifth crimes in Ireland as contempts of Court. 
Starting from some foolish maunderings of Chief 
Ju8ticc Wilmot, found in an old trunk after his 
death, and published by the uncritical piety of 
bis children amongst his opinions, the Judges in 
Ireland conceived the idea of converting every 
crime into a constructive contempt of Court. A 
Dublin barrister wrote to Mr. Erskine on the 
f^iibject (1 785), and the latter answered : << When- 
ever this (trial by jury) ceases to be the law of 
England, the English constitution is at an end ; 
and its period in Ireland is arrived at already, if 
the Court of K. B. can convert every crime 
by construction into a contempt of its authority 
in order to punish by attachment." 

It may be said that this has not been done in 
Mr. Gray's case, and that his article on the jury 
was a contempt of Court. Of course, this is the 
point. What is the definition of a " contempt ?'' 
The advocates of Prerogative say it is undefined 
andundefinable. This is to say that it is what- 
ever the judge chooses^to make it. Such a conclu- 
sion is destructive of the whole position. But 



is it so ? Its limits, as its cause, are evidently 
necessity. A contempt is a minor obstruction 
to justice — a matter which being within the ac- 
tual cogniizance of the judge, or at all events 
easily cognisable by him, would directly ob- 
struct the course of justice, without being of 
sufficient importance in itself to merit severer 
discipline. Thi^ is evident by its punishmenti 
which can only be by fine or imprisonment, or 
both. As an example, the refusal to obey a sub- 
poBna is not an indictable offence, but the party 
may be attached. But if he assaulted and 
wounded, or killed the bailiff, it will hardly be 
contended that he could be made to answer for 
a contempt. Mr. Gray was guilty of libel, — it 
appears, a very gross libel, untruthftil and highly 
injurious to persons performing a public duty of 
no ordinary difficulty. But it was no more a 
contempt of Court than Macaulay's Chapter on 
Jeffries and the Bloody Assizes. One can easily 
conceive this prerogative being pushed so far as 
to forbid, or punish, writings intended to thwart 
justice in a pending case ; but after the trial the 
proceedings surely must be public property on 
the same conditions as any other fi&ct of a public 
character. If they are not so after the trial, at 
what period is tbe contempt prescribed ? 

Mr. Justice Lawson may make up his mind to 
this, that, while the people of England will ap- 
plaud him for the vigorous punishment of insur- 
rectionary delinquents, he will get no credit from 
them for an intemperate zeal which disregards 

the substantial forms of justice. 

B. 

UNLAWFUL ASSEMBLY. 

The Salvation Army have scored a decisive 
victory. In various parts of the country the 
processions of tbe Salvationists have been in- 
terdicted by the local magistracy by proclama- 
tion, and, in the event of the processions hav- 
ing been held in spite of the proclamation, 
persons who led them or who helped to form 
them have been found guilty of unlawful assem- 
bly, and either imprisoned or bound over to 
keep the peace and to be of good behavior. 
Thid lately occurred at Weston-super-Mare. 
The defendant, however, not satisfied with the 
decision of the magistrates, brought the matter 
before the Queen's Bench Division {BtaUy v. 
Oillbankt, June 13th), and the order of the 
magistrates was quashed. Justices Cave and 
Field being of opinion that the mere procession 



266 



THS LEGAL NBW8. 



per M could not oonstitiiie an nnlawfal assembly. 
The law has long been settled as to what consti- 
tutes an unlawful assembly. Hawkins, in his 
Pleas of the Ciowni bk. 1, ch. 28, sees. 9 and 10, 
thus defines it : " Any meeting whatsoerer of 
great numbers of people, with such circum- 
stances of terror as cannot but endanger the 
public peace, and raise fears and jealousies among 
the King's subjects, seems properly to lie called 
an unlawful assembly, as where great numbers 
complaining of a common grievance, meet to- 
gether armed in a warlike manner, in order to 
consult together concerning tke most pniper 
means for the recovery of their interests; for 
none can foresee what may be the event of such 
an assembly. Also, an assembly of a man's 
friends for the defence of his person against 
those who threaten to beat him if he go to 
such a market, etc., is unlawful, for he who is in 
fear of such insults must provide for his safety 
by demanding the surety of the peace against 
the persons by whom he is threatened, and not 
make use of such violent methods, which cannot 
but be attended with the danger of raising 
tumults and disorders, to the disturbance of the 
public peace." Dalton, in his book of Justices, 
in dealing with unlawful assemblies, says thati 
four circumstances are to be considered : first 
the number of people assembled ; secondly, the 
intent and purpose of the meeting ; thirdly, the 
lawfulness and unlawfulness of the act ; fourthly, 
the manner and circumstance of doing it. In 
treating of the lawfulness or unlawfulness of 
the act, he says that that doth not always excuse 
or accuse the parties in a riot, for the manner 
of doing a lawful thing may make it unlawftil, 
also the manner of doing an unlawful act by an 
assembly of people may be such as that it shall 
not be punished as a riot For instance, he says, 
if in doing a lawful act the persons assembled 
shall use any threatening words, or shall use 
any other behaviour In apparent disturbance of 
the peace, then it seemeth to be a riot; also, if 
a man be threatened that if he come to such a 
place he shall be beaten, in this case if ho shall 
assemble any company to go thither with him 
(though it be to safeguard his person) it seemeth 
to be unlawful. The view of the law nd ^pted 
by these two learned writers has always been 
acquiesced in ; Mr. Baron Alderson expresslj' 
adopted it in the trial of the Chartists in 1839 : 
Beg. V. Vincent^ 9 C. 4 P. 91. In summing up 



in that case he further says : « I take it to be 
the law of the land that any meeting assembled 
under such circumstances ai^ aocoiding to Obt 
opinion of rational and firm men, are likely to 
produce danger to the tranquillity and peace o^ 
the neighborhood is an unlawful asBemUj." 
The same words are used by Mr. Justice Holroyd 
in Beci/brdY. BiHe^,3 Htark. 106. The view 
taken by Justices Field and Cave of the law, 
was that the actual assembly complained ot 
must, in itself, without regard to the actioD of 
others, be of such a character aa to inapire terror 
either by its object, acts, or expressions^ and that 
therefore a procession of SalvationistSi of itielf 
innocent, and having primarily a pescefiol pur- 
pose, could not become an unlawful assemblj 
merely because it was, to their knowledge, cer- 
tain to be resisted by force. If thia is a true 
view of the law, it seems rathor difficult to re- 
concile it with the illustrations given tj 
Dalton and Hawkins of the man who, knowiag 
that he would be beaten if he w«nt to a certain 
market, assembled some followers, if neoessuy, 
to protect him. Might it not be said that his 
primary object was going to market, buttiiat his 
determination to carry out that object at ill 
risks in company with friends made his an on- 
lawful assembly ? So, too, with the Salvatioo 
Army, who, in spite of all opposition, aiedeier- 
^ mined to continue their march in procesaoa. 
It may well be, their primary object in starting 
was to return through certain streets to theii 
hall ; but, in consequence of their determinatioii 
to do so at all haaards, it may well be said, in 
the words of Hawkins, no one can futesee vbas 
may be the event of such an aasembly. — Lon- 
don Law Times, 
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DoRioN, C. J., MoMK, Ramsat, Caoas, k Bast, JJ. 

BoiscLAiR, (deft, below). Appellant^ 4 Lalak- 
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Ramsat, J. This Ib a peculiar action. The 
appellant sued in the CommlHsionerK' Court as 
Tutor to the minors « Maxime Proulx,'' and, 
condemned in this quality, sued out a writ of 
Ceftior9rif and in the affidavit of circumstances 
he declared: "quMl n*6tait pas le tuteur des 
mineors Proulz ainsi qu'all£gu6 dans le dit Juge- 
menty et que la dite Cour des Commissaires 
n'^tait aQtoris6 et n'ayait aucune jurisdiction 
pour rendre jugement de cette mani^re." The 
judge in the Superior Court, it would seem, set 
aside the judgment of the Commls^ionerH' Court 
owing to this allegation of the affidavit of cir- 
cumstances. The plaintiff before the Commis- 
sioneiB' Court, now Respondent, sued Appellant 
in damages for this £ftlse statement,as he calls it, 
and proved as the measure of damages what he 
had lost by the setting aside of the judgment in 
the CommissionerB' Court. The question now 
arises whether such an action will lie. Had it 
not been for the decision in the case of Ougy v. 
Brmnif I should have had no hesitation in saying 
that there could be no suit on a suit, except to 
aet aside judgments in specified cases, and this 
on the general principle that otherwise a legal 
difficulty might be made perpetual. In that case 
the parties who had neighboring properties near 
Quebec, had been in litigation for many years. 
At last all causes of quarrel seemed to be about 
exhausted, when one of them sued the other for 
having sued him so often, in suits in which he 
had been unsuccessful, and without probable 
cause. The Court of Appeals held that such an 
action would lie. This decision seems to me to 
be open to the objection I have just mentioned ; 
but it would not warrant, even if sustainable in 
principle, what is sought in this case. If such 
an action as the present could be maintained it 
would be a mode of evading the rule of res 
judicata. It Is therefore open to the general ob- 
jection to the decision in Ougy v. Brown, with 
this one added. 

But it is contended that Boisclair was not a 
party to the proceedings on the certiorari in the 
same quality as he is sued in this action, and 
that identity of quality is requisite to make 
good the defence of res judicata, I think this 
answer to the objection is put forward without 
due reflection. It is perfectly true that there is 
no res judicata where A as heir of C has sued 
B to recover a certain thing, and again sues him 
as heir of D, for a man may have two titles to a 



thing. In the first suit against B the title a4ju. 
dicated upon is the succession of C, in the second 
suit it is the succession of D. The question, then 
is different. Bat to hold the plaintiff esqvalUi 
liable personally for his conduct in a suit would 
be virtually to try the issue over again. It is 
even much to be doubted whether a civil action 
will lie against a witness who has sworn fiUsely 
to a material fsct, for his evidence was there to 
be contradicted. The decision of the matter 
before us has nothing to do with the question of 
the concurrent proceedings civil and oriminal. 
There never was any doubt that as a general 
rule the criminal prosecution did not prevent 
the dvil remedy, and I fimcy it is quite as clear 
that the civil suit would be no bar to a prosecu- 
tion. 

The judgment in appeal is as follows :— 

<< La Cour, etc.... 

<< ConsldSrant qu'il n'appert pas par la preuve 
faite en cetUi cause que I'affidavit donn6 par 
Vappelant an soutien de sa demande pour eer- 
tiorari & I'effet de faire annuler le jugement 
renda par la cour des commissaires de 8t. Aim6, 
du 7 Janvier 1878, ait ktk la seule raison pour 
laquelle le jugement aurait 6t6 annul6 et mis 
de c6t6 par la Cour Sup6rieure, le 14 fevrier, 
1879; 

« Considerant, en outre, que Pintimd ne pou- 
vait, au moyen d'une action en dommages, et 
en produisant de nouvelles preuves, renouveler 
une contestation sur une question definitive* 
ment jug6e entre les parties par le jugement 
rendu en dernier ressort par la Cour Sup^ 
rieure; 

« Kt considerant qu'il y a erreur dans le juge- 
ment rendu par la cour de circuit pour le dis- 
trict de Richelieu, si6geant k Sorel, le 26 octo- 
bre, 1879 ; 

*< Cette cour casse et annule le dit jugement 
du 25 octobre, 1879, etprononqint le jugement 
que la dite cour aurait du rendre, d^boute Tac- 
tion de l'intim6, et condamne 11ntim6 k payer k 
I'appelant les frais encourus, tant en cour de 
premiere instance, que sur le pr6sent appel." 

Judgment reversed. 

A. Qermain, for Appellant. 

C. A. Oeofrion, Counsel. 

Longpri ^ David, for Respondent. 
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COURT OP QUEEN'S BENCH. 

Montreal, January 19, 1882. 

DoRioN, C. J., Ramsay, Obosb, k Babt, JJ. 

Chbetisn (deft, below), Appellant, k Crowlit 
(plff. below), Respondent. 

Caruolidaiion of Cauaei — Principal and Agent — 
MitnpreaewUitum, 

A tuit inatUuUd under the Leuore and Leeeeed Act 
may be united with a eauee proceeding between 
the partiee under the ordinary Juritdietion f^ 
the Superior Court^ in which the aame question 
M involved. 

Where an agent in mMng a contract mppreued a 
material fact within hie knowledge^ hit principal 
cannot profit by thejraudf although he woe Aim- 
te^ ignorant qfthe fact suppreseed. 

Where shares were sold, purporting to be the shares 

of an incorporated company^ when, in factf no 

such corporation was in existeneef the error into 

which the purchaser was led was sufficient to 

annul the contract. 

The appeal was from a judgment of the Supe- 

rior Court, Montreal, Torrance, J., which will be 

found at p. 171 of vol. 4, Legal News. 

Rambat, J. The appellant sued the respon- 
dent under the proYisions of the Lessor and 
Lessees' Act for rent, and in expulsion from cer. 
tain premises leased to respondent by appellant 
by deed of lease dated 21st July, 1880. The 
respondent met this application by a plea in 
which he, in effect, set forth that the deed of 
lease resulted irom a deed of sale made on the 
same date, of the house mentioned in the deed 
of lease and of other property, and which he was 
induced to make by the fraud of appellant, that 
the deed of sale ought to be declared null, and 
that it being declared null the lease also must 
fall, and with it appellant's demand for rent and 
in expulsion. Respondent also brought a direct 
action to set aside the deed of sale as regards all 
the property so sold by him to appellant, alleg- 
ing the same fraud. Both cases were in the Su- 
perior Court, and both came at the same time 
before the same judge, the case under the Lessor 
and Lessees' Act on the merits, and the suit to 
set aside the deed of sale, on a demurrer to a 
plea of litispendence. Seeing that the cases 
involved the same question, and that they should 
have the same fate, the learned judge in the 
Court below ordered them to be united, and that 
they should proceed together. 



There can be no doabt as to tiie equity of tke 
order, but the authority of the judge to make H'u 
questioned. The appellant says : that the jurit- 
dietion of the Superior Court acting under the 
provisions of the Lessor and Lenees* Act diffcn 
from the ordinary jurisdiction of that Court, that 
the delays are different, that an action in nullitr 
could not be brought nnder the special Act tod 
with these delays, and that the two Issues »a- 
not be mixed because of their different miode of 
trial. 

I think appellant is wrong in the foundstioa 
of his argument. The Superior Court pro- 
ceeding under the Lessors and Lessees' Act U 
exercising the same jurisdiction as in eToy otk«r 
case. By certain rules of procedure it in certsin 
cases proceeds summarily, and in other cases le« 
expeditiously, but it remains the same 0>iifi 
just as the jurisdiction is the same whether the 
proceedings begin by a capiat or by a writ d 
summons. The mode of exercising the jurisdic- 
tion only is different. This being the case, io 
what does appellant suffer ? If he had be^n 
compelled to proceed in the action in nullity on 
the short delays of the Lessors and LesseeR Act 
he would have liad a serious ground of cob- 
plaint ; but all that has liappened to him is tbst 
he has been hindered from snatching a jodg- 
ment under that Act, without afibcding the 
fuller information which the judge required is 
order to guide him to a safe conclusioa. Agaiiu 
I think it is unimportant whether the jndg? 
united the cases on his own movement or bf 
consent of the parties, and it is equally uiiiai- 
portant whether he united them from inforas* 
tion gained on an incident where the appellsit 
must succeed or the reverse. Again, if the actios 
under the Lessors and Lessees^ Act oogbt to have 
been brought in the Circuit Court, it is no resson 
why it should not proceed pari patgu with as 
action properly instituted in the Superior 
Court. It is also clear that if the Superior Coaii 
bad no jurisdiction ratione malerise or& tbe 
case under the Lessors and Lesseesi' Act it 
was an additional reason for dismissing tbe 
action. 

On the merits, the alleged fraud consisted 
in appellant having given by machinations *^ 
which he was a party, a &lse value to certsin 
shares of the Silver Plume Mining Oompanj. 

The whole question resolves itself into ooeot 
&ct^ and a very narrow one ; namely whether iht 
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appelUuit was a party to^ or was cogDizant of^ the 
artifices practised. There can be no doubt that 
if respondent had known the real state of the 
tacts be wonid not have contracted as he did. 
Error, as appellant properly remarked, is not 
specially pleaded ; bnt something more is plead- 
ed. Error is included in a plea of fraud. The wit- 
nesses for respondent are nearly all interested 
in defeating his suit, and the eyidence is only 
extracted from them with extreme difficulty. It 
seeoisi, however, to be sufficiently established 
that a piece of property supposed to include a 
mine was purchased for $15,000 by Messrs. 
Dorion and Bickerdyke horn, a Mr. Matheney. 
The ostensible object of the vendor and the pur- 
chasers was to form a joint-stock company to 
work this mine, and they actually passed a Deed 
before Mr. Hart, notary, on the 17th April, 1880, 
organiaing an association in the form of a joint- 
stock company, which they designated as the 
<< Silver Plume Mining Company." The com. 
pany never was incorporated, but the parties to 
the Deed selected a form for a common seal or 
stamp, and they issued scrip, stamped with this 
so-called seal. The association took over the 
property purchased for $15,000 at $1,000,000 
which was to represent so much paid up capital 
stock of the company. Hew this $1,000,000 of 
paid ap stock was distributed does not clearly 
appear. Mr. Dorion, President and Treasurer 
of the Company, admits he was a large holder ; 
bnt to what extent he declines to say, for the 
very plausible reason that he does not desire to 
make an ostentatious display of his wealth. He 
also declines to state at what price that wealth 
waa secored. He swears positively that he be- 
lieves, at the time he gives his evidence the 
stock is intrinsically worth par, in other words 
that the mine is worth what the association took 
it at. 

This view of the matter was not, however, that 
generally received, and Mr. Dorion determined 
to make a supreme effort to correct the erroneous 
impression. On two occasions he admits that 
he directed a broker, Mr. E^insella, to sell the 
stock at 50 cents and to buy it back the next 
day at a slight advance. These instructions 
were carried out Mr. Kinsella being examined, 
tells us, curiously enough, that he sold Silver 
Flame Mining stock for him on four or five 
occasions. He has no personal knowledge of 
M matched orders," that is, 1 presume, an order 



to sell with a simultaneous order to buy back ; 
bnt he admits he bought as well as sold for 
Dorion, and that, as he says, " it was an ordinary 
trensaction. He gave me the stock to sell and 
I sold it." He is then asked the question : " He 
(Dorion) just now said that he had given you 
stock to sell and had bought it in the next day, 
do you contradict that statement?*' To this 
he answers : ^I do not remember vithout r^erenee 
to my hookah* And still he had just said that he 
had no personal knowledge of << matched 
orders," and that the transactions for Mr. 
Dorion were << ordinary *' transactions. He 
further says, that the stock *< was jumping up 
from 50 to 72}, and no one knew any reason for 
it, and he advised his clients not to touch 
it." He << understood the majority of the 
brokers would not touch it, and that there was 
some mystery about it." He cannot mention 
any bona fide transactions on the stock exchange 
with respect to this ftock, except Dorion's, and 
he did know that there were outside transac- 
tions, at what rate he will not say. What 
idta Mr. Kinsella may have desired to convey 
by his answers it is perhaps unnecessary to ex- 
amine ; but taken along with Mr. Dorion's ad- 
missions it is perfectly clear to my mind that 
they together simulated transactions, in order 
to have a quotation of the stock at a fictitious 
value, and that this was done progressively to 
convey the impression that the stock was rising 
in marketable value. 

Other witnesses flit through the transactions 
with regard to this so-called company, and give 
evidence which throws some light on the issues 
before the Court. These are Parent, and Hawkes, 
and Silverman, and Chretien himself. 

Silverman avoided compromising himself by 
excuses that look almost as if he were ashamed 
of admitting that he had declined to join in an 
organisation to defraud innocent traders in Bos- 
ton and New York. Being less compromised 
than some of the others, his evidence possesses 
a certain frankness which makes it compare 
fiivourably with the testimony of some other 
witnesses. Fully to understand the effect of 
his evidence, however, it is necessary to state 
the relations in which the appellant and P&rent 
stood to each other, and the story Parent tries 
to induce the Court to believe. In the first 
place, Pftrent acts ostensibly as the agent of 
Chretien, in his transaction with Crowley. So 
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completely does he efface his principali that 
one Is almost forced to the coDviction that 
Chretien is a priu-nom in the affair. Mr. 
Chretien gi^es the following account of him- 
self and his position. He nays, he has no itatj 
that he has commenced to work with Parent, 
that he Htcs on his private means and by his 
work) that Mr. Parent does all his bnsiness, and 
that he keeps Mr. Parent's office when he is out, 
that he knew nothing of the transaction with 
Crowley, that he gave his iMney into Parent's 
hands. He admits also that Parent sometimes 
signs the receipts for his rents which he himself 
collects, and that he allowed Parent to hypo- 
thecate the property bought from Crowley. 
There is not a word to show the extent of his 
means, or ot what they consist. He gave his 
money to Parent^ but it was not with money 
Parent acquired Crowley's property. 

Again, Parent tells us that the proposition to 
take Silver Plume stock for part price of 
Crowley's property was made to him by Hawkes, 
that he said he had no stock of his own but that 
Chretien had some. He pretends that he never 
had any but the trifling amount of $10,000 
worth of this stock, which first he tells us he 
got as a commission for selling the mine, which 
afterwards he explains to mean as a substitute 
for the commission he was to have if he sold it, 
and which he did not do. This stock he sold 
to one Baxter. Being examined again, and being 
asked about a project of trading off this stock 
for goods in Boston and New York, he explains 
that he wished to try and buy stock " cheap, 
very cheap,'' and when it rose on the publication 
of an anticipated report by Mr. Sills, Silverman 
and he were to buy goods in Boston and New 
York with the stock. 

Now, let us see Silverman's account of the 
proposed transaction at page 45 of Bespondent's 
evidence : — 

Q. Mr. Parent has referred to a conversation he 
had with you in regard to sending you to New 
York and Boston with this stock and to buy 
goods, do you remember the date of that con- 
versation, and will you state to the Court the 
nature of the proposition, and of the conversa- 
tion, and state what occurred ? 

A. He mentioned that Mr. Bickerdyke and 
himself had something like a quarter of a million 
dollars of stock. He said $260,000 worth, and he 
asked me to go with him and Mr. Bickeitlyke to 
New York and Boston, and trade, or endeavor to 



trade, the stock off for whatever I ooold get hoU 
of, for jewelry or anything else ; goods of adj 
kind or description. 

Q. You have seen that report of Mr. Sills? 

A. I have. 

Q. And this conversation that yon hsve jsst 
referred to was In anticipatioo of this report of 
Mr. Sills coming out ? 

A. Yes, I remember the occasion nov Ter; 
well ; Mr. Parent said that if we went on, Mr. Sills 
would very soon make his report from the iBin« 
and while we were on in New York the papers 
would run up the stock as high as poviUe. 

Q. This was before the report came out? 

A. It was a few days before the report cune 
out 

Q. What date was that convenation ? 

A. I do not remember exactly. It must hs?e 
been a week or two before the report csme om 
that the proposition was made. The report cane 
out perhaps only a few days after this onaveiBft- 
tion. 

Q. And the nature of this proposition wu to 
buy stock when it was low and take adrantage 
of Mr. Sills' report, to exchange it off ? 

A. No, we were not to buy stock at all; ve 
were to get rid of stock for any other kiod d 
goods. 

Q. And yon refused to have anything to do 
with it ? 

A. Not exactly refused it, but the same thiflig 
When Mr. Parent was ready to go, 1 was not. I 
sought for an excuse, and was not ready to go 
when he was ; but it came to the same thing- 

Q. But you were to pay no money at all ? 

A. No. 

Q. The proposition looked to your bnyiag 
goods, and you would be furnished with mioiqg 
stock? 

A. Yes. 

Q. Well now, was Mr. Parent speaking for 
himself alone, or for others connected with th« 
company ? 

A. Mr. Bickerdyke was with him in my office, 
with Mr. Parent. 

It is also denied that Parent had anything to 
do with the company. Silverman again telk 
US how little truth there is in this. He is asked: 

Q. Had you an interview with Mr. Parent io 
the beginning of last year, in connection vitb » 
list of mining properties now In qaestion in this 
cause, and did Mr. Parent as an agent offer it to 
you? 
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A. I had, bnt I do not know what quality he 
was acting in I had an interyiew with him 
when the company was first formed ; it was just 
starting. Mr. Parent sent for me when Mr. 
Matheny was here. He then asked if I would 
form a company for the Silver Plume Mine. 

Q. Mention what passed at that interview, and 
at what price the property was put down ? 

A. I will qualify my last answer. I saw Mr. 
Matheny, I went to see Mr. Parent, and Mr. 
Matheny was there, and he wanted us to float 
the Silver Plume Mining Company, and he 
offered us the mine if welwould open it out with 
a million dollars capital. He was to receive 
$200,000 of stock, and the balance $800,000 he 
said Mr. Parent and myself were to have to float 
the company. 

Q. Ton yourself were to have how much ? 

A. $200,000 of the stock, and Mr. Parent was 
to get $200,000 of stock, and the balance of 
the $800,000 was to pay Mr. Matheny and to 
float the company. 

Q. Ton were to pay no money, were you? 

A. No. 

Q. And the property was to be turned over to 
the company ? 

A. Yes. 

Q. And it was to represent a capital of how 
much? 

A. Of one million dollars. 

Q. Did you accept or refuse that proposition ? 

A. I refused it on certain grounds. We were 
to take onr $800,000 of stock, and we were to 
sell certain shares. 

Q. And you refused it ? 

A. I refused it. 

Q. Supposing that proposition had been ac- 
cepted, in what proportion would the money 
have been furnished by the promoters and by 
the general public ? 

A. The general public would have furnished 
all the money, and the promoters of the com- 
pany would have made the profits to be made 
out of it. 

That is, they would have gained all but $16,- 
000. Mr. Dorion sftys, however, that Parent had 
nothing to do with the organization of the as- 
sociation. Still Mr. Dorion takes credit to him- 
self for having offiered Crowley back his pro 
perty, and that he refused it. Why this seal, 
real or affected, for Parent's credit ? 

I fully concur with the learned Judge in the 



Court below, that " a very clear cbkc of fraud has 
been made out," but appellant argues that, even 
admitting this to be true, the knowledge of the 
fraud is not brought home to him, and that even 
if Parent were cognizant of the fraud, he, 
Chretien, is not responsible for the fraudulent 
reticence oi his agent. 

It is a startling proposition that a party can, 
under any circumstances, profit by the fraud of 
his agent because the principal is not privy to 
it. Appellant's argument is this, that when the 
agent only suppresses a foct which he knew, 
and which the principal did not know, and 
which the principal was only obliged to disclose 
incase he knew it, there is no fraud of which the 
purchaser can take to advantage ; that the pur- 
chaser han no right to profit by the accidental 
knowledge of the intermediary. It seems to 
me that this is a fallacy. I cannot see how the 
legal effect of the knowledge of the agent who 
transacts my business can be distinguished from 
my knowledge, with regard to one fact more 
than with regard to another. I am presumed 
to know what he knows, for it is by his eyes and 
ears I carry on my business. I cannot think 
there can be any doubt on this point in our 
law, and in English law it seems to be authori- 
tatively decided. Story, Agency, No. 139, 139 a 
and 140. In one rase Lord Justice Bramwell 
said: '* I think that every person who author- 
izes another to act for him in the making of 
any contract^ undertakes for the absence of 
fraud in that person in the execution of the 
authority given, as much as he undertakes for 
its absence in himself when he makes the 
contract." 

Another point urged is that if ttere be a 
firaudulent misrepresentation, and the party 
complaining did not act upon it but acted 
independently of it, he cannot take advantage 
of the fraud. The general proposition is in- 
disputable, bnt it does not apply here. What 
is contended is that the whole available sources 
of information were poisoned. 

There is another view of the case. If fi^ud 
were not clearly established, substantial error 
remains. The scrip purported to be that of a 
corporate body: no such body existed. This 
would be sufficient under our law to annul a 
contract for want of consent. 

The judgment is confirmed. 

«7. E. Sobidoux for Appellant. 

Bamardf Beauehamp j" CreighUm for Respon- 
dent. 
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CIRCUIT COURT. 

SHiRBROOKiy July lly 1882. 

Btfwt DOHBBTY, J. 

MoRiN, Petitioner, ▼. Thi Cobpobatiom or ths 
Township op Garthbt, Respondent. 

Munieipal By-Law not prmntdffoted. 

The Petitioner complained that the Corpora- 
tion illegally passed a by-law on the 8th of 
April last, repealing a by-law passed on the 29th 
of March previous, by which the number of 
licenses to sell liquor was limited to two, and 
that the by-law of the 8th of April granted two 
more licenses. 

A preliminary hearing was ordered under 
Art 365 of the Municipal Code. 

Paniuton, for Respondent, contended that the 
attack on the by-law was premature, inasmuch 
as it had never been promulgated, and never 
had been put in force, as appeared by the alle- 
gations of the Petition ; that the entry of an in- 
tended by-law in the books of the Council with- 
out afterwards giving it effect by promulgation 
was a mere expression of will which could have 
no legal effect. M. C, Art. 704 : <* Tout r^gle- 
ii ment ou partie de rdglement ainsi cass^ cesse 
« d'etre en vigueur k compter de la date du juge- 
t< ment.'* The judgment, if rendered in accord- 
ance with the conclusions of the Petition, could 
not have the only effect intended by such judg- 
ment, since it was never put in force. The by- 
law attacked never existed. 

Bilanger, for Petitioner, argued that whether 
the by-law existed or not, the Corporation acted 
upon it in granting two licenses, and the by-law 
had sufficient existence from the time it was 
entered in the books of the Council, and quoted 
Art. 693, iSec. 3, M. C. 

PiR Curiam. The granting of two more 
licenses is made part of an intended by-law 
which never was promulgated, and, conse- 
quently, cannot be attacked. Art. 708, M. C, 
limits the time to demand the annulment of a 
by-law to thirty days from the date it comes 
into force. 

Petition dismissed without costs. 

Bilangw ^ Vanaue for Petitioner. 

HaUf While, Pannetm ^ Cote for Respondents. 



THE LAWS DELAY, 
When we hear of a complaint as to the law's 
delays, we find it is made only with reference 
to proceedings in our own courts, and it is, no 



doubt, by very many supposed that they man- 
age these things much better abroad. This i^ 
certainly a great mistake, and though no doubi 
the costs are much heavier in this ooontry than 
anywhere else, the duration of snits ik moth 
the same all the world over. A case tried be- 
fore Mr. Justice Stephen on Wed&esdsy and 
Thursday last, and reported by us this week, u 
a singular illustration of this bid. An actioo 
was brought by one Elnglishwoman against an- 
other in the Prtetorial Courtof BorgoaMouano, 
in Tuscany, in 1875, to recover damages fori 
breach of agreement to share the expenses of a 
house at the Baths of Lucca for the sea^m. 
The sum eventually recovered was bot £40, 
but the suit Issted nearly three rean, and the 
defendant, in addition to that sun, was con- 
demned to pay costs amounting to almost s« 
much as the damages. The only wonder is that 
the litigation should not have cost three times 
as much as it did, and the fact that when tiie 
defendant, who was leaving Italy, was asked by 
her advocate to deposit a fund in the bank at 
Florence, on which he should have authority to 
draw for his costs in the litigation, he named a 
sum of only $20, seems to ns almost lodicrooA. 
The learned judge who tried the case remarket 
that it was very difficult to follow the coane of 
the suit in the Italian courts, as it appeared thst 
after the evidence of any one witness had bees 
taken, there bad beun an adjournment, fol loved 
by an appeal with respect to the legality of 
such adjournment, and that the recotd of the 
proceedings showed adjournment after ad jouro- 
ment and appeal after appeal during the course 
of two years. Another curious fact in the cs»e 
was that the plaintiff, when the defendant had 
wished to leave the house and ignore the agT«»- 
ment between them to share it on certain temus 
had got an authority from an Italian court to 
detain the boxes, etc., of the latter. The lady 
whose boxes were so ordered to be detained was 
the widow of a baronet, and it can acarcely be 
doubted that she could at once have given sm- 
ple security for the very small sum of £40 
which the plaintiff claimed from her. Tb? 
Italian judge, whose decision on the point «as« 
it should be mentioned, pntmptly revecaed cm 
appeal, seems never to have dreamt of this er 
of the harshness of the order he made,depriTiDg, 
as it did, a lady well advanced in years and her 
invalid daughter of all their clothes other than 
those they then actually had in wear. It i$ 
curious to speculate on the value which the 
clothes so seised would have had if there bad 
been no appeal and the plaintiff had letaiimi 
possession of the boxes until the close of the 
litigation, nearly three years afterwaids.— X^r 
Time*, 
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JUDICIAL REFORMS, 
The following letter has been addressed by 
Mr. Jnstice Ramsay to the Attorney Oeneral 
for the ProTince of Quebec, commenting on the 
Report of the Hon. Hr. Justice Loranger as 
Commissioner for the Codification of the 
Statutes i— 



HoNTBBAL, 25th August, 1882. 



SlB. 



In compliance with the request of your cir- 
cular of the Ist May last, I hare examined the 
first report of the Commissioner for the codifi- 
cution of the Statutes, comprising a proposed 
law for the re-organisation of the Courts and the 
consolidation of the Code of Procedure, with all 
the care circumstances would permit of. 

Criticism of such a work must necessarily 
appear somewhat ungracious, and its utility may 
possibly bear no fidr proportion to the labonr it 
entails. 

In the remarks I deem it my duty to make, 
1 do not purpose entering into the merits of the 
redacHon of the Tarious clauses of the proposed 
legislation ; but shall confine myself to consi- 
derations which appear to me to involve ques- 
tions of general principle. 

The chief objects sought to be attained by all 
systems of legal procedure are so obvious, that 
little or no difference of opinion exists as to 
them ; but the modes of arriving at the desired 
result are very various. Few subjects have 
attracted greater attention, and every system 
hitherto produced has been exposed to almost 
clamorous denunciation. Lawyers gain by 
protracted legislation, and the delajrs of justice, 
it is said, are due to their sordid speculations. 
I do not feel called upon to answer these wild 
accusations, which contain just that semblance 
of truth which is sufficient to capture the most 
foolish fish. Sham philosophers prose, and 
rhetoricians rave about the delays of justice. 
They might about as well expatiate on the 
time it takes to ripen an ear of com. In theory, 
every impediment put between the creditor and 
the recovery of hi|i lawful debt is a tortious 



delay. Forms of procedure are the penalty 
we have to pay to avoid surprise and ensure jus- 
tice. Celerity in legal proceedings is therefore 
simply a question of degree. * 

In organizing a judicial system, while it is 
evidently wise to have before one's eyeiA the 
highest conceivable form of excellence, it is im- 
portant not to be led away by abstractions, often 
fallacious, and even when theoretically right, 
too difficult of application. The new system 
should differ from the old as , little as possible. 
All unnecessary changes in the law are bad, and 
before making a change it is proper not only to 
be sure that the old law is defective, but that 
there is a tolerably strong presumption that the 
proposed alteration is an amendment (1). By 
thus keeping up the traditions of civilization, 
alone, can true progress be secured. Obedience 
and respect are more willingly accorded to an 
old law than to a new one. 

The report contains some useful sugges- 
tions; but, as a whole, it seems to me to 
have been dictated by ideas totally at variance 
with the rule of amendment just mentioned. It 
is a radical change of all our present notions — 
it introduces a system of procedure so different 
from the one existing, that lawyers will have to 
learn their profession anew, at the expense of 
their clients, it introduces some forms of abso- 
lutism totally foreign to the habits of the 
people of this country, and subversive of indi- 
vidual rights, and it alters the position held by 
the Judges in every British country, introducing 
a sort of subordinate surveillance over them, 
borrowed from some revolutionary source or 
other. Whether this up-tum of all our judi- 
cial system is the out-come of the Cbmmission- 
er's own mind, whether he has copied it from 
any system actually in force, or whether he 
borrowed it from the writings of others^ we know 
not. Hardly an authority is cited, and the oc- 
casional references to the English law show a 
very imperfect knowledge of that system, while 
the old French law is discarded as being unsuit- 
able to our times and circumstances. 

(10 The danger of mskiDg changes of a radical kind 
ifl very real. This is partioalarly true as to matters of 
legal prooedare. All changes untried by experience 
are little more than groping in the dark, and what, at 
first sight, seems a desirable simplification too often 
can be tamed into a oaoae of delay, or it works in- 
Jnstioe. 



274 



THE LEGAL NEWS. 



This compendious mode of discarding exist- 
ing institntions is much in vogue with radical 
reformers in these days. It is easier to dog- 
matize tlian to reason, and those who fabricate 
new schemes rarely suffer from the almost in- 
yariable fiiilure of their social experiments. 
Intuitiyely these philosophers recognise the 
wisdom of the fable. 

What we have to expect from the heated im- 
aginations of radical reformers we know very 
well from experience. The least we ought to 
exact from them, as a preliminary instalment, 
is a precise aocoont of the source whence they 
obtain their novelties. The test of actual and 
successful trial is the best reason for introduc- 
ing a new institution. The next is the concur- 
rent opinion of writers of repute and of practi- 
cal experience. A writer on the Roman bar 
says : " Si lei eitaUofu §ont une mnU ^Sfwuvaniail 
pcur une eeriaine elaau de leeteurij aux yeux dee 
hommee d'^lude eliee paeeent pour la meilleure ga- 
ranUe de la eomcienee de P^erivmin, (Grellet 
Dumazeau, Barreau Remain, VIII.) 

For my part I have very little faith in com- 
plete systems either of law or politics, concocted 
in the retirement of the closet Constitutions 
and systems of law are the accumulated growth 
of ages, and except under the pressure of the 
most imperious necessity, the attempt to re- 
model them, so as to turn them out spick and 
span new, appears to me to be an evidence of 
that presumptuous folly, which is the most 
common indication of intellectual decay. (1.) 

The introductory chapter of the report deals 
uriatim with the following subjects : *< Adminis- 
tration of Justice," « Decentralisation," « Court 

(I) The mania of remodelling Is alarmingly oxhibited 

in the love of law-making. Not only does it seem no- 

cessary to tamper constantly with all tho dispositions 

of the statatory law. a legitimato field of labour, under 

proper restrictionsi but it is thought that no rule of the 
common law can be secure till it has appeared in the 
form of a Statute. This disposition to trust to only 
what is written i.e. to a text, as in primitive l^isla- 
tion, has been popularized by the French code, in one 
sense a great success. But people seem to forget that 
a general exposition of the leading subjects of the civil 
law had become verv desirable in France, in order to 
destroy the multitude of provincial and local customs, 
and that the Revolution had rendered such a change 
possible* Its being copied in other cointries. not 
similarly situated, does not say much for the discern- 
ment of their inhabitants. It is well to bear in mind 
the following 'passage from Bacon ; "And sure I am. 
there are more doubts that rise upon our Statutes 
which are a text law, than upon the common law 
which is no text law." The sententious brevity in- 
separable from wholesale codification must be often 
ambiguous. This leads to doctrine burthened with 
a crabbed text. 



of Review," « Superior Court^'* « County Cooits,'' 
« Advocate General." <- The appointment of i 
second Chief Justice," ^ Appeal," " FriT]r Good- 
cil," and " Trial by Jury." So £sr as posnble I 
purpose following the order thus mapped oat, 
and I shall conclude with some remaiks od \3ut 
proposed changes in procedure, and bj the 
suggestion in outline of some modifies- 
tions of our present system which, I think) 
might perhaps be advantageously adopted. 

The delays of justice are the provertiil re- 
proach to the administration of the Uw ; bat 
those acquainted with the aubject, know vhat 
insurmountable obstacles pre vent expeditioD in 
legal proceedings. The &iilt is not thatof loy 
particular system. The first impediment ariies 
from the bad faith of one or other partj. Id 
the great multitude of cases the defendant does 
not desire a speedy termination of Uie proceed- 
ings, and by disingenuous appeals to anqnei- 
tionable principles, he readily obtains the tem- 
porary relief he seeks, and * thus justice is, to 
some extent, dt feated. 

Inexperience cries out, why not put a stop to 
these dishonest manoeuvres 7 The ansver if 
plain ; it is only by the trial that it cin be 
known which litigant is in bad fiuth. 

The next cause of delay is the difficoltj o^ 
establishing the £act 

Many plans have been tried, and coootles 
ones have been suggested, to remedy tbe$e 
evils, but without much success or prospect of 
improvement. Extreme technicality, and the 
greatest latitude have proved equally nnivvl- 
ing, and it is probable that the least sqid et 
evil will be fbund in the vigilant represcon of 
each form of abuse as it arises. 

The third cause of delay is the accnmnlttion 
of cases which cannot be disposed of. This is 
an evil which, I conceive, it is easy to remetij 
by the molt ordinary care and attention, and br 
the application of the plainest and most obnom 
dictates of common sense. 

I am inclined to concur with the Cnmnuf- 
sioner as to the decentralisation of justice. It 
seems to me the measure of 1857 was greeted 
with an applause it did not deserve, and tbittt 
was far in advance of the wants and the means 
of the country. But after all, the extent to 
which decentralisation should be carried \s a 
question of expediency, and, as the pommi^ 
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sioner justly remarks, the evil of over decea- 
tralisatioD is gradnally being cured. Another 
reason for not abolishing an instittition once 
created, is that it interferes with the stability of 
positions, on which people hare some right to 
count, and to acquire which, they may have 
made great sacrifices. Without placing such 
positions exactly in the category of vested 
rights, they have much analogy with them. 

I cannot agree with the Commissioner in his 
hostility to the Court of Beview. His objec 
tions seem to be, -that it has all the inconveni- 
ence of an additional appeal, that it is not really 
an appeal, and that it is a retrograde step in 
restoring centralisation. 

It is not absolutely corre«;t to say that the 
Court of Beview adds an extra step to litiga- 
tion. It only does so when there is a conflict 
between the Court of first instance and the 
Court of Beview. It has been a Court of ap- 
peal to all intents and purposes for nearly ten 
years. Even before that time, the judges, out 
of deference to the wishes of the bar, did not 
Bit in Beview on their own judgments, and 
since 1872 the judge a quo is by law disqualified 
to sit. 

The last objection sounds strangely coming 
immediately after the following vivid picture 
of the evils of the decentralization of 1867 : 

<* But the excessive increase of these courts 
created too many jurisdictions, and placed the 
judges exercising their functions therein, in an 
isolated position which was prejudicial to uni- 
formity in jurisprudence. 

" This isolation was also prejudicial to the ad- 
vocates, divided into numerous sections of the 
bar, strangers to each other, and without pro- 
fessiooal intercourse or any interest in com- 
mon. It retarded the rise of the legal protes- 
sion and deprived the country parts of that so^ 
cial influence which they had a right to expect 
from it. Thus, by disseminating beyond measure 
the operations of the judicial power, decentrali- 
zation diminished its vigor and loosened its 
ties.'' 

The Beport suggests no remedy for these 
evils. The isolation of the judges would not 
be diminished by the adoption of any of its 
suggestions, nor can I understand ^hat in any- 
thing proposed is to raise the legal profession, 
or to augment that social influence which it has 



not yet wielded, it appears, in the countzy 
parts. To speak of the domination of the great 
centres, and the interference with the judicial 
autonomy of the new districts, as being abuses, 
is declamation, misplaced in a work of this 
kind. There are the same reasons for the 
Court of Beview sitting in Montreal and Que- 
bec as exist for the Court of Appeals sitting 
there, and it is no more interference with the 
judicial autonomy (whatever that may mean) 
of the new districts in one case than in the 
other. 

The embarrassment in enacting scientific 
laws, owing to the prejudices of the great mass 
of the people, who cannot possibly comprehend 
their recondite meaning, is the great danger to 
be apprehended from popular legislatures, and 
a commission to be useful, must carefully ab- 
stain from demagogic appeals. 

If it is intended by the note to article 5 to 
intimate that the judges sitting in Montreal 
were more merciful to their judgments than to 
those of their country colleagues, the insinua- 
tion is gratuitous, and unsustained by anything 
but gossip. Qeneral appreciations of this sort 
ought to have no weight, particularly where it 
is so easy to show by results whether the ru- 
mour is founded, or is only the oft-repeated 
grievance of a disappointed lawyer or a cha- 
grined judge. Nor would it justify such an 
insinuation to show that proportionately more 
country cases were reversed in Beview than 
those from the Districts of Quebec and Montreal. 
It is antecedently probable that the decisions 
arrived at by a judge in a great centre will be 
more often correct than those delivered by the 
same judge in the isolation of the country. And 
this the Commissioner seems to admit. 

The practical results of the Court of Beview 
are the best answer to the objections of the 
report. Its main object is to give opportunity 
to all unsuccessful suitors to be heard by three 
judges for a very modemte outlay. The Court 
certainly answers that end. Last year there 
were in Montreal of cases inscribed 196, of 
which 143 were finally terminated by confirm- 
ation. In Quebec there were 74 inscribed, of 
which 46 were confirmed. There were thus 189 
cases finally disposed o^ all of which might 
have come to the Court of Appeal. If even half 
of these cases had been appealed, the Court of 
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Appeal would have been nnable to prevent the 
arrears from increasing. An experiment which 
may have the effect of increasing those arrears 
is too dangerous to be thought ot without dis- 
maj. During the last seven years, we have 
been only able to affect in a very slight degree 
the multitude of arrears which had then accu- 
mulated. 

From what I have said of the Court of Re- 
view, it will be readily understood that I dis- 
approve of the return to the three judge system. 
For the immense majority of cases the opinion 
of one judge is just as good as that of three, 
and the parties having the right to test in 
Beview the correctness of the opinion of the 
single judge, it is difficult to underetand what 
would be gained by occupying the time of 
three, until it is specially required. 

The most obvious objection to the three judge 
system is its expense. This is a matter of 
moment to the whole country. It becomes 
impossible to pay a laige body of judges salaries 
sufficient for their position, and unless the 
judicial office is to be run into the ground here, 
as it is in France, some means must be devised 
to raise the salaries of the judges of the Superior 
Courts of Law. This has been so strongly felt 
that in Ontario the local legislature has taken 
upon itself the charge of adding $1,000 a year 
to the salaries of the judges of that Province. 
This is open to serious objection, and the can-' 
Hiiutionalitpf if I may use such a word, of the 
measure, has been vigorously attacked. 

A wise legislator will bear in mind that the 
idea of our judicial position is English and not 
French, and so are the ideas and habits of ex- 
penditure. This has always been the case 
under the English rule, and it is somewhat curi- 
ous to know that the judicial salaries were 
fixed, one hundred years ago, almost exactly at 
the rate they stand now. 

In France there is no great respect for the 
individual judge. He is not trusted as he is in 
England, and society seeks to protect itself by 
numbers. I am strongly persuaded that num- 
bers do not augment the chances of good judg- 
ments. I do not believe that any tribunal ever 
gained force by a number exceeding three or 
four judges. The reasons for this are very pro- 
saic, and will at once be recognised by those 
whose duty it has been to deliberate with a 



greater number. Numbers stop deiibentioe 
and render the result shaky and nncertun. This 
is not peculiar to Canada. The same will be 
found in all countries in the world. Ifuyooe 
will scan with care the opinions of *<ailtbe 
judges " in England, he will see how intoler- 
able would be the nuisance of sudi a comfaiia. 
tion of talents if it were frequent The Seigm- 
orial Court was, it is true, somewhat of a^obter. 
fuge — a tub to the political whale— and there- 
fore little attention waspaidtoitsoompoeitioD; 
but I remember the late Chief Justice BoUaod 
saying to me that it reminded him nther of i 
Committee passing resolutions than of a Coait 
of Justice. 

The very fiict of judges being few in nmober 
adds to the chances of their being circamsped 
The members of a select body are inYariibly 
more careful of their reputations tlian those oi 
a numerous one. The thirty judges of EDglaod 
are known to every educated person in the 
country, and they have a reputation and a name 
to earn or to preserve. In France, except to 
the highest Courts, the thousands of jndgesin 
unknown, and none of them can expect to gtin 
judicial celebrity. 

Since the judges' salaries were first fiied in 
this country, their work, aa a general nile, hi$ 
enormously increased, and the cost of all the 
necessaries of life has augmented in quite u 
great a proportion. So have the habits of IItios 
— those things that come to be necessariefi- 
and so also has taxation. Ministers bare dis- 
covered this fact so fiar as they are penonallT 
concerned ; they have greatly increased thfir 
own salaries, and have added to their sairoood* 
ings everything that luxury could soggcEt 
While the legislative branches of goyenimeot 
have been stimulated, I might almost say, to 
extravagance, the judicial branch has bees 
starved and inconvenienced in every diape and 
way. A reflecting mind will hardly come to 
the concl union that this condition exprenes Uk 
relative value of tlie two institutions. We pro- 
bably could better afford to make no more nev 
laws than to leave unexecuted those we hare. 

The number of judges of the Superior Cooiii 
of Law is immense for the populatioD— two 
judges in the Supreme Court (oar anppo^ 
representation), six judges of appeal, and 
27 judges of the Superior Courts give a M 
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of 36, fiye more than for England, if yon leave 
out of reckoning the Lords Ordinary, and the 
four paid members of the Judicial Committee 
of the Privy Council. 

The augmentation of this mass of judges by 
a judge for each District of Lower Canada is 
appalling, and to give him something to do it 
becomes necessary to treble the judges at every 
point, and to oblige three to hear the evidence. 
What control can three have on the admission 
of evidence 7 The latitude allowed will be in 
the measure of the least quick-witted on every 
qnestion, and thus one of the most formidable 
difficulties in the expedition of cases wili be 
largely increased. 

The pomp and circumstance, which should 
perhaps surround the judicial dignity, is the 
substantial return we are to have for all this 
expense and confusion. I do not think any 
thing in this direction will be gained by send- 
ing three judges instead of one to obscure vil- 
lages where there is no decent accommodation 
to be procured, and where the whole mUe en 
tchu is the reverse of imposing. Before setting 
up a Court in any locality it would be perhaps 
a wise precaution to enquire whether there Is a 
proper place of residence for the judges and ad^ 
vocates. When acting for the Attorney-General 
OD one occasion, I discovered that I was to 
dine at the same table with a man I was going 
to prosecute for murder, and it was with some 
difficulty I avoided this impropriety. When 
an assistant judge of the Superior Court, I fre- 
quently experienced difficulty in making suit- 
able arrangements, without rendering them 
conspicuous, and consequently offensive. 

Again, it is not easy to understand how the 
three judge system is to overcome the evils of 
isolation, since the judges are to remain con- 
stautly (and this is vigorously insisted on) in 
their respective Districts, except while holding 
their Courts elsewhere. But the best answer to 
the objection to the three judge system is to be 
found in the report itself. It is noted that a 
great number of cases will still be left to the 
decision of one judge. In addition to this 
the judges have the power to send any case 
before one judge, when they think the inter- 
ests of justice will not suffer. That is, the law 
gives the suitor a tribunal of three judges, and 
allows the judges to convert it into a Court of 
one judge. If the judges, to lighten their own 



work, may do just what the law now does, 
what is to become of the effect supposed to be 
produced by the three cocked hats on the 
Bench? 

The novelty of such a free and easy system 
is not more striking than its imperfections. 
Tossing about a case from one jurisdiction to 
another would give opportunity for endless con- 
fusion. 

We have pompous allusions to Vhierarchie 
judieiairej as though it were of importance to 
observe it, yet the whole scheme of the pro- 
posed code seems to be devised in order to 
mutilate or destroy it. One of the means to be 
adopted is to give the County Court judge a 
right to sit as a judge of the Superior Court. 
This appears to me to be highly objectionable. 
If he is considered fit to do the Superior Court 
work one day, he is so the next, and it is to 
set at nought all ideas of judicial hierarchy to 
put him for an instant on a level with the judge 
of the higher Court. 

It is quite possible the judge of the inferior 
Court may be an abler man, and a better 
lawyer, than the other, but this is not the pre- 
sumption of the law, or the view usually sought 
to be impressed on the public mind, neither as 
a general rule will it be found to be correct. 
Men who accept inferior positions do so because 
they feel themselves unequal to greater for- 
tunes, or, because they have got a timely hint 
that the public opinion points that way. 

The objection to allow lawyers to hold civil 
Courts appears to me to be still greater. I am 
not aware that it is done in England, and an 
English example in this direction would be no 
guide to us. An English lawyer is a barrister, 
he has no permanent client ; the lawyer here is 
advocate and attorney, and consequently he 
might be called on at any moment to decide an 
important question affecting some one from 
whom he had great fiivours to expect. How- 
ever, it is hardly necessary to discuss this mat- 
ter in dealing with the report The appoint- 
ment of judges cannot be regulated by a local 
law, and the device of giving the matter the 
appearance of a regulation of procedure does 
not alter the question. 

I confess to a sense of bewilderment in read- 
ing the latter part of the Commissioner's com- 
mentary on Art. 1. Where does he find more 
than two degrees of jurisdiction besides the ap- 
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peal to the Supreme Court and to the P. C. ? 
As I have already shown, the appeal from the 
decision of the Court of Review is only condi- 
tional, the condition being that the Judgment 
of the Court of first instance is reversed. Evo- 
cation has no resemblance to appeal. Evoca- 
tion does not increase the degrees of jurisdiction 
in number. It simply carries on in a higher 
court what has begun in a lower one. As 
well might it be called an augmentation in 
the number of degrees of jurisdiction to pass a 
case from the first to the second chamber, as is 
proposed by the report. It is impossible to con- 
ceive how so thoroughly trained a lawyer as the 
Commissioner should have confounded two 
things so dissimilar as evocation and appeal, 
and I can only account for it by supposing that 
he was carried away by his indignation that 
there should be tribunals to deal with particular 
matters exclusively. He exclaims — ** The time 
has long passed in which certain Courts had 
privileged jurisdiction over special matters, 
outside of their pecuniary interest." The word 
prwiUge has a peculiarly exciting influence on 
some minds, owing to some, to me, inexplicable 
cause. My simplicity leads me to think that 
we are one and all living on privilege. But 
if privilege is so obnoxious, why, may I ask, 
should there be any privileged jurisdiction 
owing to pecuniary interest? In my weak ab- 
stractions I am inclined to think that the poor 
man's penny deserves as much protection (but 
absolutely and very particularly no more) as the 
rich man's pound. But there is the unattain- 
able, and my d priori philosophy fails in the same 
way as does the theory of perpetual motion. 
The attainable is for society and not for the in- 
dividual. Were there no friction we should all 
slip from our stools. 

Soberly, the criterion is always interest, and 
money is not the perfect measure of interest. It 
is a conventional and a convenient one, but it 
does not furnish a measure for our tastes and 
for our affections. This is the principal rea- 
son why one rule is established for a small pro- 
missory note and another for real estate. The 
note states its value on its &ce, the land or the 
future right does not. These exceptions 
to the money value, if that be looked upon as 
the general instead of the common rule, stand 
therefore on principles identical to that of the 
Commissionei's sole exception, namely, when 



there is a question aa to the conatittitioDalitf 
of a general or a local law. 

Although the Commissioner thinks it un- 
deniable, that where the capital of a rent or the 
interest in real estate is estimated at an amount 
within the jurisdiction of the County Ooort, that 
Court ought to have jurisdiction without evoca- 
tion or appeal, still, he admitfl| there is difficult 
when the capital is beyond the juriadictioo of the 
lower court 

His mode of getting over the difficnlly is 
somewhat curious. He would leare the jurisdic- 
tion of the arrears to the local oonit, if within 
its jurisdiction, reckoned by the amount of the 
action, but he would have it declared by sta- 
tute, that the thing should not be ekomjvg^ u 
to the principal. So, having a rent of %ISQ on a 
capital of $1000, the plaintiff might perpetually 
be defeated of his interest without being able 
ever to bring his case before a Superior Court of 
Law. The distinction made for fees of office 
and sums due to the Sovereign stands on quite 
a different ground. It is not a protection to the 
right of the Sovereign or of the office-holder. 
It is established in jealousy of their ri^ta, so 
that they may not impose small exactions on the 
authority of a subaltern )udge^ without appeal 
I am, perhaps, less jealous of the rights <rf tl^ 
Sovereign than most people in this country, but 
I trust this very wholesome safisgnard of pri- 
vate rights will not be disturbed. 

The title of the Court of Appeal, « Court 
of Queen's Bench," is historically not very 
well founded. Probably the name was 
given, without any very critical exasBi- 
nation, and principally from an amiable 
desire to conciliate the English minority, wImb 
substituting the name of «Cour Superieure'' 
for that of << Court of Queen's Bench," for the 
great civil law court of the Province. Any 
change in the name would likely give rise to 
misinterpretation, and even if it were more open 
to objection than it is it would not be wortfa 
while. Besides, the proposed name of « Court of 
Appeal'' would as little express all the functioas 
of the oourt as the present one. It is the great 
criminal court of the country, and so fitr is aa 
properly styled << Court of Queen's Bench' as 
« Court of Appeal.'^ The reformer of nomen- 
clature must therefore show more ingenuity 
than Is exhibited in Article 2, befoie dimworj- 



THE LEGAL NEWS. 



279 



atJDg the name of the Sovereign completely 
from the administration of justice. 

The County Court system, or what is analo- 
gous to it) already subsists ; and If change for 
change's sake gives a feeling of satisfaction to 
anyone, I know no less dangerous mode of gra- 
tifying that taste than calling the Circuit Court 
henceforward ^ihe County Court." I also 
think the jurisdiction should be enlarged and 
that its cases should only be subject to revision 
by three judges of the Superior Court If (Joun- 
ty Court judges are to be named, I think it 
should only be gradually, and as the Superior 
Court judgeships are diminished in number. 
The Superior Court judges might then become 
resident in the great centres ; and their deplor- 
able isolation, which has sometimes caused 
scandal, and almost always annoyance, would 
be obviated. 

When one comes to the proposition to cre- 
ate the oiBce of Advocate-Qeneral, the excla- 
mation of Napoleon when he heard Sieyes' pro- 
position for the office of 1st Consul, is forcibly 
called to mind. For whose benefit, we cannot 
Cul to ask, is this anomalous position created 7 
We are twice assured it existed before the 
Union of 1841. In fitct, no such office ever ex- 
isted in British territory. There has often been 
an Advocate-General, and there is no reason why 
there may not be one now. The Advocate-Gen- 
eral was the Sovereign's Attorney in Chancery. 
But the officer the Commissioner desires to 
originate has powers very di£ferent from those 
of an Attorney-General. The new officer is to 
confer with the judges, and he is to have the 
initiation of the conference. The explanations 
are so worded at times, as to leave the impres- 
sion tfaat the judges are to be the principal 
parties at the conference, but it is evident that 
this cinjumlocution is only in deference to the 
well-known and well-founded jealousy of official 
interference in judicial matters, and that the 
Advocate-Qeneral will be the real arbitre. The 
existence of this functionary is not necessary 
in order to allow the Provincial Government to 
intervene in cases where there is a question 
affecting the local legislative powers. But to 
make a rule that the Advocate-General is io be 
notified whenever a question affecting the vali- 
dity of a local or federal act (for it must go so 
fiir) arises, is to invent the most perfect man- 
ner of creating obstructions and delays possible. 



If the local authority is to be admitted a party 
it is quite evident the Minister of Justice must 
also be notified, and private parties will be de- 
layed in the prosecution of their rights. 
Besides, who is to divine that the constitutional 
question is to be raised 7 It arises incidentally 
in many cases. 

The assurance that this office of Advocate- 
General will not add to the public charges will 
hardly obtain credence when we read Section 5 
which is as follows : 

« The annual salary of the Advocate-General 
shall not exceed the average amount of the fees 
paid yearly, during the five years previous to 
his ap|)ointment, to the advocates charged with 
the duty of representing the Crown before the 
Courts before which the Advocate-General shall 
himself represent it." 

How can it be known beforehand in what 
Courts he shall appear ? If he is to be paid by 
an << annual salary " it must be fixed when he 
takes office. 

It is evidently intended that he is to take 
the place of the Grand Jury, or to control it, so 
that the initiation of prosecution is to be trans- 
ferred from a popular to an official source, and 
to be confided to one subaltern officer — a sort 
of deputy Attorney-General. Did it ever occur 
to the learned persons who eagerly seek to des- 
troy the Grand Jury, powerfully aided by the 
thoughtless or unpatriotic, who would joyfully 
sell an institution constituting a popular right 
in its truest sense, for a mess of pottage, that 
even judicial systems have their limits, and 
that if we destroy the Grand Jury, with any 
approach to consistency, the Coroner's Jury 
must also disappear. In countries like Scot- 
land, where the prosecution is official, there is 
no Coroner. Perhaps the Commissioner desires 
the Advocate-General to absorb the functions 
of that " ancient officer." Such an interierence 
with the criminal law is probably beyond the 
jurisdiction of the local legislature, and, there- 
fore the Commissioner's recommendation need 
not be discussed at greater length. 

It is not improbable that for reasons, not 
avowed, this, till now, unheard of office may be 
created by Statute ; but if so I venture to 
prophesy two things: — 1st, that its creation 
will be immediately followed by the nomination 
of a staff of secretaries and clerks to enable him 
to get through his labours ; 2nd, that the judges 
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will not take part in his conferencos, in which 
thej are only to enjoy a formal pre-eminence. 
And here I may take occasion to meet an as- 
persion gratnitonsly thrown ont against the 
Judges, that they habitually refrain from mix- 
ing themselves up in matters affecting their own 
position and the law, and particularly that they 
did not offer suggestions on the project of the 
civil code. 

In the first place, the charge is not altogether 
founded. The judges have ceased, to a great 
extent, to offer suggestions, because when they 
have done so their suggestions have been re- 
received, if not with absolute discourtesy, at all 
events with an official reserve almost offen- 
sive. For my own part, in spite of the cooling 
influence of official manners, I have three or 
four times, within the last few years, urged on 
the attention of the Attorney-General of the 
day, a change as to hearing cases in appeal in 
the district of Montreal, which could have been 
operated by the enactment of a very few words, 
but without producing any apparent effect, al- 
though the plan was approved of by the bar. I 
shall allude to the scheme later, in speaking of 
the Court of Appeals, as to some extent it is 
adopted by the report. 

The particular charge as to the code seems 
to me to be specially ill-chosen. The Judges 
had no opportunity afforded them to enter on a 
critical examination of a work of that kind. 
The work of the Judges in the great towns was 
even then sufficient to prevent any of them 
undertaking the arduous manual labour of writ- 
ing critical notes on the code. I have heard 
the work of the English judges compared with 
ours. It is well the attention of these sta- 
tists, who delight in comparative depreciation, 
should be directed to the fiu^t that the 
judges in this country have no assistance in 
the way of secretaries or clerks, as they 
have in England and Scotland. The Chief 
Justice of the Queen's Bench Division in Eng- 
land has a secretary and two clerks, at the cost 
of £1,000 sterling a year, and each of the other 
Judges has two clerks. Each minister, not only 
of the Dominion Qovemment but of the local 
Government, has found it necessary to have a 
private secretary in addition to the regular staff 
of his department I wonder if it ever occurred 
to any of these gentlemen that our work, by 
comparison with that of our predecessors, has 



increased quite as much as theirs? lAtkt 
country districts the judges had not tbe boob 
necessary to enable them to criticize tbe dnft 
of the code, if they had the leisure. On this 
point then the habitual amusement df cvpiog 
at the Judges fidls. General accnsatwing mijr be 
more successful. They have a doaUe adnn- 
tage ; they look less vicious, and they ire \m 
easily answered. I have no objection thst the 
judge should be called to as strict an socoantis 
any other official, but the Bench cannot coDtitd 
bungling laws. Burke says : " Wheve there it u 
abuse of office, the first thing tkst ocean ia 
heat is to censure the officer. Our natonl 
disposition leads all our enquiries rather to per- 
sons than to things." And 00^ peihaps, our u- 
tional fineak in this respect may be referred btck 
to a human weakness, freely indulged. 

There is a note beginning at p. 135, which it 
may be as well to notice here. It is as to the 
formation of tenily councils, and the mode of 
dealing with all such questions as the ippdnt- 
ment of tutors and curators and giantins u 
thorisations to deal with the property of 
minors, absentees and incapables. 

What the Commissioner says is strictly tne. 
All those who have had to deal witii these 
cases must have felt how dangerous wen the 
powers to be exercised. But this may be Mid 
with equal truth of almost all non-contentiooi 
proceedings. The most vigilant judge can do 
little in such matters. Of course, he may exact 
as the Commissioner suggests, an account of the 
fiunily, and demand an explanation of tbe ab- 
sence or presence of this or that person ; hot to do 
this effectively he must institute some sort of 
enquiry. In doing this he may ruin a smsll eiL 
tate in his well-intentioned efforts to preoefre 
it. It will be observed that it is the small e^ 
tates that are most open to dilapidation. In 
the management of great ones the relitioDi 
relieve the judge of all solicitude. 

But all these alarms are as old as the hilU 
It is the cure that it is difficult to discover, aod 
I doubt much whether we can mend our pre- 
sent system. In England the Chancery fjstesi, 
perfect in theory, became often disastrotu n 
practice, and it fell, overwhelmed by the 
jeers and denunciations of satirists and of the 
public. 

So fiar as I know, allowing the ProthoDOtaiy 
to act in the absence of the judge, has not giTto 
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rise to any abiue we had not before^ and 
the pretension that the jadge Ib never to be 
absent from Mb District is one in which the 
CommiBsioner can hardly be serionB. No rea- 
pectable person woald accept an office which 
subjected him to the necessity of becoming a 
prisoner on parol, and those already appointed 
would hare good reason to resist so monstrons 
an interference with their indiyidual rights. 

The report next proposes the appointment of 
a second Chief Justice for the Superior Court. 
This is deemed necessary because of the stupen. 
dously difficult and important duty of appoint- 
ing ad hoe judges,— a duty rendered still more 
onerous, we are told, by the proposed changes 
of the code. 

The displeasure this arrangement might 
cause the present Chief Justice is deprecated 
with care. Haying calmed any suscepti- 
bilities he might be supposed to have, the Com- 
missioner sees no objection to his measure but 
that it might appear contradictory to have two 
Chief Justices for one Court, and he sets him- 
self gravely to explain the futility of this objec- 
tion. A more formidable objection is that one 
Chief Justice is too much, as he, seriously speak- 
ing, has no special functions to perform. His 
appointments of ud hoe judges are generally 
supplied to the clerk in blank to be filled up as 
occasion may require. He is not eyen <<Sir 
Oracle," and his priyileges consist of precedence 
not acquired by seniority, and the pleasing dou- 
ceur of $1,000 a year extra pay. Recently in 
England it was proposed to abolish the invidi. 
ous and unnecessary distinction, but it was re- 
tained by Parliament, apparently to afford the 
Ministry of the day an opportunity to reward 
the ambition of retiring law officers. As we are 
assured by the Commissioner that it is ne- 
cessary to haye an Adyocate-General because 
the time of the law officers here is absorbed by 
politics, there can be no sort of pretext for giy- 
ing them judicial preferment (1). 

When the Commissioner comes to deal with 
appeal, he is so beset by conflicting views that 

Q) It is hardly necessary for me to add that the force 
of my remarks is not very apparent at the present 
moment* both Ghief-Josticeehips being ooenpied by 
men who, in a reiy special degree, merit the honours 
they enjoy. Bat it has not always been so, nor have 
we any gnaraatee that in the fotnre these dignities 
may not be oonferred for very insoffioient reasons. 



it is almost impossible to know what plan he 
recommends. We are impressiyely assured that 
fiiith in the counsel of a majority of judges has 
so possessed the public mind, that the possibil- 
ity of a minority opinion prevailing diminishes 
confidence in the Courts. Having communi- 
cated this observation as to the mental condi- 
tion oi the public (without a shadow of proof), 
the Commissioner exclaims : *' Despite legal 
fictions and abstract theses on the hierarchical 
relations of the Courts to each other, on the 
pre-eminence of the higher tribunals over the 
inferior ones, the public will never be convinced 
that, of the eight judges who render judgment, 
three can be better than five and that the party 
who has the least number of judges in his fiu 
vour should gain his case against him who has 
the greater number P' 

Mr. Veuillot says — ** un point d^exelamation ne 
iounut Unit lieu d^une poinie cPeeprit.** I know 
very well the learned Commissioner does not 
require that it should ; but seriously will he tell 
us in what country the law exacts that the 
judges of appeal should be selected from a 
different body and under different conditions as 
to moral and legal fitness than the judges of the 
other superior courts of law? The truth is, that 
in the few sentences dealing with appeal, the 
essential vice of the whole of the Commission- 
er's system crops out. He sets forth on a revo- 
lutionary basis, and he denies the influence of 
authority. To him the authority of a Court of 
Appeal to reverse the decision of an Inferior 
Tribunal is based on a fiction and an abstract 
thesis. How it can be based on both I am not 
sufficiently a philosopher to understand. Left 
to my own intelligence, I should describe au- 
thority as a postulate in establishing the pro- 
blem of civilisation, and it is just as much 
required in support of the judgment of five or 
eight as of one. The right of a tribunal to 
condemn depends exactly on the same principle 
as the right of the governing body to legislate — 
that is on authority^-and this is equally true 
whether the power be derived from an honest 
vote, a ballot-box fraud or inheritance. 

Under the pressure of his heterodox and 
discontented ideas the Commissioner is evi- 
dently much perplexed. One curious device 
he suggests to disarm public opinion, is to 
silence the dissenting judges. Those who 
do not agree with the judgment are not 
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only to say nothing, they are to conceal for 
ever their difference of opinion, and I presume, 
as it is necessary for the complete success of the 
plan, they are forever to afiect to hold an 
opinion in which they don't helieye. Bnt if the 
opinion of the minority becomes that of the ma- 
jority in another case, as may very well happen 
in a court of six judges, with a quorum of 
fiye, perhaps the Commissioner will inform us 
how the two dissenting judges in the first case 
are to act in the second ? Are they to conceal 
their real opinion from the sixth judge 7 Another 
scheme is that the opinions of the judges of the 
Superior Court should be counted with those in 
Appeal. The result of this might be that the 
judges would be divided four and four, and the 
three judges in appeal be thus over-ruled by 
two. But the Commissioner suggests, that in 
such a case weight might be given to the judg- 
ment in Appeal. How is this to be accom- 
plished without violating the rule as to silence ? 
On what portion of these suggestions the Com- 
missioner intends to insist does not appear, but 
it is plain they cannot all live together. 

For a Court that is not final, the scheme of 
silence of the minority, besides its manifest 
dishonesty, misleads the final Court as to the 
gravity of the question. The result will be 
universal distrust ; and as no one knows whether 
the case is carried by a bare majority, it will be 
supposed that all doubtful cases have been so. 
One of the great advantages of the English sys- 
tem of government over those of the Continen- 
tal nations of Europe, is its publicity. By 
avoiding mystery, we escape suspicion. Mo 
fiict, decisive of the interests of individuals, or 
of the state, should be permanently concealed. 

The difficulty of having the decision of a 
majority of judges over-ruled by a minority, is 
much increased by the three judge system and 
by raising the quorum in appeal to five judges, 
and I purpose explaining later how it may be 
reduced to its smallest expression so far as the 
Court of Queen's Bench is concerned. 

The question of appeal for this Province 
is one of great difficulty, and we may almost 
say that we cannot expect over to have a satis- 
fiictory final appeal. The rauon detre of the 
Privy Council is not that given by the Commis- 
sioner. It is not founded on the right to peti- 
tion at all, notwithstanding its forms. It is a 
recognition of the authority of the Imperial Par- 



liament to legislate for all the Queen's Domin- 
ions. Having a right to make the law fa 
them, it follows necessarily that there most U a 
Court of final appeal named bf Inpecial 
authority to give such law effect. 

So fiu- as principle goes, doing away with Ae 
statutory appeal to the Queen in Coanctlitof 
no importance ; practically it is open to this 
objection that it would nearly double the ex- 
pense of the reference to a Court, the prrndptl 
fault of which is its expense. The sole e&ct 
then of the proposed petulant legislation, woaU 
be to make it, more than it U now, a Inxmy, 
and a means of oppression, for the veqr tick 

The same reason that nsquires the existeaee 
of the P. C. as a constitutional and legal node 
of giving effect to the Imperial authority dic- 
tated the idea of the Supreme Court in the 
Dominion organisation, and a narrow jealonsj, 
similar to that expressed in the report before tb, 
suggested the suppression of the stttutog 
appeal to the P. C. It nevertheless mbfi^ 
and the appeal not being organised, as reMoQ- 
ably it should have been, the anomaly of 
simultaneous appeals to two different Ooote 
was produced. 

Having cleared away this confosion in tb 
report, let us now come down to the genenl 
principle and the limit of its applicability. I 
quite agree with the Commissioner in thinldiig 
that two degrees of jurisdiction are as likely to 
secure an approximation to truth as a greats 
number ; and if I had to organize a system fi^« 
country so limited in extent that one Court of 
Appeal could despatch all the business, I wooki 
not have more. But when one comes to deal 
with large countries an obstacle presents itieif 
in the multiplicity of afiahs. The approach to 
the Court of Appeal, having jurisdiction orw 
the whole country, must be interrupted to oaie 
extent by local appeals. This very eridenl dif- 
ficulty is increased in countries where there are 
localities governed by laws differing irom thoee 
of the majority, as is the case here and in Scot- 
land, and where necessarily the last Ooort of 
Appeal is largely composed of persona ignoiut 
of the details of the local Uw. Bat with ^ 
inconvenience we must make up our nunda to ac 
commodate ourselves for the present Itcanict 
be removed, and I don*t well see how it caa lie 
modified. 

I think any agitation to abolish the Sopn"^ 
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CoQit, wotild be highly andesiiable, although I 
have always thought its establishment prema- 
ture, and the principle of its composition most 
unfortunate. 

What is required in the Court of Queen's 
Bench is greater fiKsility for hearing cases in 
Montreal, but it is quite unnecessary for me to 
enlarge on the method of accomplishing this, 
as I haye giyen it in full detail in a former 
letter, with a calendar showing precisely how 
it would work in practice. It does not differ 
Teiy materially from the scheme suggAted by 
the report, although I hardly agree with the 
literal interpretation the Commissioner gives to 
a notable, if not a very inconvenient part^ of 
the punishment for original sin. I see no 
resemblance between the labour of the hands 
and that of the head, and consequently I don^t 
see any reason for the judges sitting on the 
Bench every day because a workman earns his 
daily bread by his day's labour. On the con- 
trary, subjecting judges to the harassing rules 
the Commissioner desires to lay down, would 
prevent them from performing their duties. 
As a &ct lawyers don't plead every day, nor can 
judges sit every day. A man of learning like 
the Commissioner must know that ^ The wis- 
dom of a learned man cometh by opportunity of 
leisure." 

I disapprove of ftirther limiting trial by jury. 
It appears to me that juries, as a rule, deal more 
reasonably with the fiM;ts of e very-day life than 
judges, except when misled by passion. When 
these rare instances occur, new trial affords a 
sufficient protection. I don't think there is a pro- 
bability of twelve jurors ever misunderstanding 
the value of evidence so outrageously as it was 
misunderstood in the case of DetUeU v. Qif^ 
groM, As far as my experience goes, and I have 
had no inconsiderable opportunity of forming 
an opinion, I would say, that the people of this 
Province make excellent jurors. They appear 
to me generally to be honest, patient and intel- 
ligent, and they neither abdicate their functions 
from respect to the judge, nor do they think it 
part of their duty fiu^tiously to disregard what 
be says. 

The Commissioner has criticised sharply 
several points of procedure, and, I think, with 
some success, although I cannot concur com- 
pletely in his views. 



The first of these matters I shall refer to is 
the proposition to take away the right of appeal 
from interlocutory judgments. He attacks Art. 
1116 C. C. P., with reason. The *^ proeidunen " 
properly call the evil to be remedied a ^^pr^ugi 
Mfiniiif^ and our article would have been much 
more defensible if it had been drawn something 
in this sense : '' The Court of Appeal, on appli- 
cation, may in its discretion grant leave to 
appeal from any interlocutory judgment in an 
appealable case, which may be permanently 
detrimental to the party against whom it is 
rendered, as for instance — (I) When it in part 
decides the issue ; (2) When it orders the do- 
ing of anything which cannot be remedied by 
the final judgment ; (3) When it unnecessarily 
delays the trial of the suit." 

This, however, is the interpretation which 
has invariably been given to the article. When 
a difsnae en droU is dismissed, leave to appeal 
has never been granted. Again, when a plea is 
dismissed on motion or r^ponae en dr&St, it is 
usually granted unless' the plea is bad, or is 
covered by other pleadings. It is alwajrs granted 
when the effect of the judgment is necessarily 
detrimental, if wrong, except when it goes for 
moderate aliments. 

The Commissioner admits that cases of the 
last mentioned class are only interlocutory in 
form, and that therefore, where the case is ap- 
pealable, they should be appealable. 

We have then only to examine his criticism 
of the two other categories. He remarks that 
the chief appeals from interlocutory judgments, 
except those just mentioned, are those dismiss- 
ing pleas, and he goes on to ridicule the idea 
that adding a new incident can ever shorten 
litigation. He says that to obtain leave to ap- 
peal on the incident requires technical and 
complicated proceedings, and that when leave 
is granted the incident may take years to 
decide. 

It seems to me that the Commissioner exag- 
gerates the inconveniences of these appeals and 
underrates their advantages. Strange as it may 
appear, interlocutory orders are not unfire- 
quently given that would be so lengthy and 
costly that they would put an end to the suit. 
We had once a case of an application for leave 
to appeal from a judgment requiring a recog- 
nised parishioner of 8t.Laurent to establish anew 
the limits of the Parish of Lachine before he 
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ooald get his child christened at 81 Laurent. 
If the appeal is on a law issue, it cannot possi- 
bly require years to decide it ; but an insuffici- 
ent plea allowed to stand frequently leads to 
interminable evidence. Again, the procedure 
to obtain leave to appeal is as himple as it can 
be made,— a summary application backed with 
copies of such part of the record as is absolutely 
required to show the point. 

It being part of the plan to do away with 
demurrers has nothing to do with the question, 
except in so far as it concerns the text of the 
article. Whatever other mode of settling the 
issue Is adopted, will give rise to a parallel, if 
not to a similar judgment. But there is another 
class of cases not excepted as creating really a 
^^prSjugi difinUtf^ ''and which might cause delay 
'^Ifueription enfaux^ an enquSie or an erperiite. 
The Commissioner admits that the opinion of 
the bar is that where one of these proceedings 
is wrongfully ordered, an irremediable injury is 
done. He contends that this view is wholly 
unfounded. <* Cannot this judgment," he asks, 
(( entirely overlook the report of the experts or 
the account so rendered .... set aside the 
evidence obtained in this irregular manner, and 
dismiss the pretensions of the party who had 
no other means of sustaining them 7 * Strictly 
speaking the evidence might be disregarded, 
and probably it would be if the party had no 
other means of sustaining his pretensions ; but 
how would it be if the evidence were otherwise 
contradictory ? The common sense of the bar 
answers the qudry . " However vigilant and dis- 
passionate my judge may be, I don't think it 
discreet to allow him to hear illegal evidence." 

The Commissioner evidently feels that his 
reasoning is not quite conclusive and he adds a 
make-weight. He asks again : <' What in such 
a case, will the party, who has obtained permis- 
sion to take these irregular proceedings, do, 
when hb sees himself deprived of all advan. 
tage from them ? He will then do as he would 
to-day, if this proceeding had been reltised by 
the interlocutory judgment, confirmed by the 
final judgment (for article 1116 gives no appeal 
when the thing asked for, and which the final 
judgment cannot remedy, has been refused) ; " 
(ftc. At most this would only be ground for a 
further amendment of art. 1116. But the illus- 
tration is fieiulty. The command not to do, 
and the refusal to permit one to do, are on the 



same footing, for the latter, although negative 
in form, implies an order to do sometfafng dat 
It seems to me that there is little pnctici! 
difficulty in leaving the question of appesls from 
interlocutory judgments as they stand. They 
are not very readily granted, nor are tiiey trj 
numerous. It may be possible in certun cafes, 
where the incident is entirely detached from the 

principal suit, to carry on both concuire&tlj. 
But, I fear, this would be a privilege of doabt- 
ful value. If the capia$ or mxUU'arrH is to be 
set aside, the judgment on the merits mij bt 
tolerably indifferent to the plaintiff. 

The delays for summons and ISor pleadiii^ an 
mere matters of detail, and in some iutascei 
they may probably be curtailed without danger. 
As to what extent change in that direction maj 
be safely carried, I am not well qualified to give 
an opinion. 

The fiu;ilities for obtaining judgment at ooce 
in default and ex-parte cases appear to me to be 
reasonable, so fiu> as they are based on wiitingt; 
but to give a plaintiff the right on affidavit^ to 
prove his own claim, no matter of what kind, 
especially in defiault cases, appears to me to be 
a certain way of favouring dishoneit dsins, 
and is the extension of a principle of evidoioe 
admitted with considerable hesitation in thii 
country. A.gain, obliging the judge iofvufiitt 
the judgment the day it is submitted to him if 
an absurdity and an Impertinence. The judge 
knows best when he has leisure to examine the 
cases submitted to him, and no one can reasoB- 
ably dictate to him when his mind is made 
up. Article 22, coming on the back of this 
extraordinary injunction to the judge, seeiag 
flighty. On one hand he Is given no ^ 
cretion, where discretion is an essential of 
the judicial function; on the other, a dis- 
cretion without limit is given him to raise di^ 
ficulties with which he ought to have nothing 
to do. 

The changes suggested as to pleading seem 
to me to t)e troublesome and unnecesauy. Our 
system, it is true, is not a logical one. The ooly 
thoroughly logical system is that of plea and 
demurrer ; but it has been almost entirely 
abandoned in England on account of its tech- 
nical difficulty. I remember the Time9 mying in 
its self-satisfied way, that if pleading had beeo 
reduced to a science, it had also become a ooi** 
ance. It is quite possible that a nuKM* may be 
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ground too fine for practical purposes; but I 
should receiTe such an argument) as applied to 
intellectual labour, with doubt. What tbey have 
Bubstituted for the old rules of pleading in Eng- 
land, I confess I do not know, but it would be 
well to learn what has been done there before 
proceeding to legislate here on the subject. 
It is evident the Commissioner is trying 
to arriye at the result of the old demur- 
rer and plea by an articulation of hcti. But 
why not make the pleadings articulate the 
lacts ? Instead of obliginii; the pleader to know 
bis case and expose it succinctly in a logical 
manner, the articulation of facts is to extract 
what the parties mean, or ought to mean, from 
the rubbish of bad pleadings. But this process 
is open to all the objections of technicality 
urged against the plea and demurrer, if carried 
out ; and if not carried out, it is worth no more 
than the present system. 

The truth is people are very apt to flatter 
themselves, they have changed a system when 
really they have only altered its terminology, 
and this, I think, is the reason of our hearing so 
much about articulations of fiu;t Pleadings are 
really nothing more, or ought to be nothing 
more than articulations of fiict. I do not insist 
on the system exploded in England, though I 
believe it to be the best, but I do say that what 
of teclmicality in pleading is abandoned, must 
be paid for in looseness of evidence, and conse- 
quent liability to great delay and expense. 

The proposition to limit the scope of plead- 
ings by a rigorous system of taxation, has often 
been suggested, and if carried out in detail, 
probably would make litigants pause before 
putting forth extravagant pretensions or deny- 
ing fiK^ they know to be true. This would be 
a great point gained, but its execution, with 
untechnical pleadings is almost impossible, 
and it would require a staff of taxing masters 
to carry it out, even under the most perfect 
system of pleading. It belongs to a system of 
taxation by items, wholly different in principle 
from the bill of costs, as known here. As mat- 
ters stand, the judges do sometimes give special 
orders with regard to taxation, but, I admit, this 
is only done in very extreme cases, and its ap- 
plication is too fitful to be satisfactory. 

The objections to the old enquite sjrstem are 
generally admitted, but I don't think the Com- 
missioner fvily appreciates the evil or its cure. 



The fiiult of taking evidence at enquite sittings 
consists in this, that the judge does not know 
the case, and consequently he can exercise no 
efficient control over the evidence. Then, if he 
made the necessary effort to understand the 
case, it would be labour almost always wasted, 
for it is the merest chance that he hears the 
case on the merits. Sir Qeorge Cartier saw 
this, and he applied the proper remedy. He 
made it the duty of the judge to takd the evi^ 
dence and hear the case, but unfortunately he 
made it optional with ths parties to go on 
under the old system. Routine, as usual, won 
the day, and finally Sir George gave way. The 
only effective mode is to inscribe the cases on a 
Boll exactly as if they were to be heard by a 
jury and let the judge be seized with each case 
from the beginning, let him take the evidence 
(not necessarily with his own hand), and grant 
or refuse adjournments as justice may require. 
The judges are, I believe, opposed to this plan, 
but from experience I am certain there is no real 
difficulty in carrying it out. The Commissioner 
will say it is incompatible with the three-judge 
system, but L think the three-judge system is 
incompatible with any effective organisation. 

The report suggests abolishing all writs of 
appeal and error. I think all writs of summons 
should be abolished, and that the summons 
should be the old exploit as it was in 
France and as it is in Scotland. This simplifies 
immensely the work of the Prothonotary 
and of the Attorney. Instead of lodging 
a flat and going back for a writ to be 
attached to a Declaration — the attorney draws 
his demand with words of summons and the 
public authority seals and registers it at sight- 
Where an affidavit or order of the judge is ne- 
cessary, the Prothonotary will see that this form 
has been attended to before affixing the seal. 
Of course there will be a hubbub about the 
Queen's Writ. I am so absolutely mona^hical 
in my opinions that I, probably, under-value 
such out-cries. I do not care for the form in 
which the Sovereign uses her authority. My 
only regret is that it is not more extended. 

The sixth chapter of the Report, appears to 
me to contain observations as wise, as the lang. 
uage in which they are expressed is elegant 
and appropriate. The former tribunal, for the 
trial of contested elections, seems to me to have 
had every fault a court of justice is susceptible 
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of. I am not prepared to aay so mnch against the 
present system; but I fully concur with the 
Commissioner in saying that the judgments of 
the Courts in contested election cases have not 
secured the respect with which their decisions 
in ordinary cases are usually received. I 
think this is enough to warrant us in saying 
that some other plan for deciding the merits of 
electoral contests should be devised, if possible. 
What plan will secure satis&ctory decisions of 
the extraordinary issues which our involved 
election laws present, I am unable to conceive. 
Perhaps the disease has a deeper origin than 
the form of the tribunal, and that it is the out- 
growth of an unwholesome system. Certain it 
is, we have a fahric of election laws which do 
not speak strongly in favour of the elective 
principle. These laws are evidently the pro- 
duct of jealousy and suspicion. They are some- 
times carried out in the spirit in which they 
were framed. When an electoral offence is 
charged, it seems to be taken for granted that 
the party is guilty. 80 strange a violation of 
the principles of justice, naturally enough, is 
not applied uniformly, and the result of this 
wavering jurisprudence is distrust, perhaps ca- 
lumny. The report only suggests a special 
tribunal. Those we have had were special 
enough. The difficulty is how to compose it. 
Whatever mode of dealing with these cases is 
adopted, it will be well to stick to known prin- 
ciples, and not to jump at uncertain conclu- 
sions. 

The mpid augmentation of population, of 
commercial movement and of wealth, in these 
days, makes frequent change in the judicial 
organisation necessary, and the government 
would be lacking in its duty, if it failed to supply 
sufficient opportunity for the despatch of legal 
business. But such changes should be by way 
of amendment, and not be made to air the 
vagaries of clever but unpractical people. 

The condensed statistics prepared by Mr. 
Justice McCord form the sort of basis, on which 
changes should be supported. By his figures 
we learn that the great centres of legal busi- 
ness are Mimtreal, Quebec, St. Francis and 
Three Rivers. None of the other Districts has 
full work for a resident judge of the Superior 
Court. 

It seems also that all the Superior Court 
work of the Province is under 4000 cases a 



year, or rather what is equal to thal^ for I oomt 
each case in review as being equal to Ham, 
as is done by Judge McCord. 

This suggests the establisihment of jodges fer 
that Court. Allowing 400 cases to mch jnd^ 
ten judges should do the work of the Proriocc; 
but as there must be a resident judge st Sfatr. 
brooke, and another at Three Rivers, and is tfa« 
other judges must go on Circuit, if the reodent 
judge system is abolished, I put the jodicial 
establishment of the Province at 16 judges, 
instead of 27 as at present. 

I should detach the smaller businea inm 
the Superior Court and leave it to be dedded 
by District judges, who would be reside&t ia 
their respective Districts. 

Of the 16 Superior Court judges, eight should 
reside in Montreal, six in Quebec, one st Sber- 
brooke and one at Three Rivers. They shodd 
hold terms at the chef lieu of each district 
By reducing the number of Superior Goct 
judges to 16, a saving of about $33,000 a fear 
would be effected, or nestfly sufficient lo ptj 
for the District judges. By a proper tuder- 
standing with the Dominion authorities, the 
local exchequer should benefit by this, or 
the charge of the salaries of the District judges 
should be borne by the Dominion. 

Of course, this system could only be intro- 
duced gradually and as vacancies occur io tlie 
Superior Court; but this is a detail present- 
ing no real difficulty. 

With regard to Quebec and Montreal, 1 think 
the term system should be abolished both in 
the Superior Court and in Appeal. The tsp 
cation should therefore be made longer thin it 
is, care being taken that matters reqmnng 
urgency should be provided for during vacttion. 
To the tribunals it should be left to fix the 
time of hearing cases, so that the responsibflitj 
of arrears should primarily fall on them. 

I think the Court of Review should be re* 
tsuned as it stands, and I would make it th« 
only appeal in cases from $200 to $500. 

The quorum in appeal should be left at ibnr, 
and when there is an equal division the judg- 
ment of the Court below should be sflinn<d. 
There may be some difficulty in carryiDg tfaii 
point, for there is a strong prejudice agsinst it 
— a prejudice, be it observed — distinctly tt nn* 
ance with the Commissioner's presumed ides 
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that the public has confidence in the opinion 
of a majority of Judges. 

I remember yeiy well the ontciy for a fifth 
judge in appeal. With a great many other in- 
experienced people I helped to swell the ridi- 
calouscry against the true legal principle which 
the Commissioner styles a legal fiction and an 
abstract thesis. Sir Louis Lafontaine remon- 
gtnited strongly against the change, but his 
warning was disregarded, as it is the habit to 
disregard all advice from judges^-at least while 
in office — and the fifth judge was added. Then 
came the spectacle of four judges in the Superior 
Court and two in Appeal being over-ruled by 
three judges in Appeal. Before, this could not 
have happened, for the opinions of the two 
judges would have secured a confirmation. We 
may beat about the bush, and moralize on 
changed days and altered circumstances, we 
may stick names to principles to make them 
look ridiculous, but they are not to be over- 
come, and until wo recognize that an Appeal 
Court should never consist of more than four 
judges, we shall have the recurring unmeaning 
discussion as to appeal, and suggestions more or 
less extravagant to get over a self-created diffi- 
culty. Wi^ the quorum fixed at four it would 
be very rarely necessary to call in an ad hoc 
judge ; bat when necessary it is much better to 
take a judge froin the Superior Court than to 
take one who does not^ and perhaps may never, 
belong to the judicial order. 

Fixing a period at which a case must be fin- 
ished appears to me highly unpractical. A year 
may be a very long period for the instruction of 
one case, and totally insufficient for another. 
Besides, this is a matter in which the State has 
no interest, and with which, consequently, its 
interference would be unjustifiable. 

I also disapprove of charging the Prothono- 
taries and Clerks with the initiative of Proced- 
ure. People capable of looking after their own 
business, should bear the responsibility of their 
neglect. Neither do I think should the judge 
be expected to invent defences for parties. 

I regret being obliged to put my views on 
the important subjects treated of in the Report 
in a form so unfinished as that I have adopted. 
But the immense drudgery in the way of 
writing imposed upon the judges in this coun- 
try, most unwisely, I think, suggests laconic 
expression, and must be my apology. 

I have the honour to be. Sir, 

Tour obedient servant, 

T. K. BAMSAY. 
To the Honourable 

The Attorney General, 

for the Province of Quebec, Quebec. 



COURT OF QUEEN'S BENCH. 

MoMTRBAL, Nov. 18, 1881. 
DoRioN, C. J., Rambat, Cross, and Baby, J J. 

Thb Quebn v. Bulmbr. 

Criminal Procedure^De/eet in Indictment, 

The words "/eloniouely and of hie malice afore- 
thought " y)ere omitted in the averment of the 
intent^ in a count qfan indictment/or wounding 
with intent to murder. Beldj that the count 
was insufficient and that the offence was not des- 
cribed in the words qf the Statute, 
On a Reserved Case. 

Rambat, J. The prisoner was indicted on six . 
counts. He was convicted on a count in the 
following terms for an offence under Sec. 13 of 
32 k 33 Vic, cap. 20: «< William Bulmer on 
"the 15th day of August in the year of Our 
<* Lord 1881, at the City of Montreal, in the Dis- 
"trict of Montreal, a certain revolver then 
** loaded with gun-powder and divers leaden 
" bullets, at and against one B. P., feloniously, 
<< wilfully, and of his malice aforethought did 
" shoot, with intent thereby then the said B. P. 
" to kill and murder." 

The question submitted is whether this is 
sufficient, it not being said that the intent to 
murder was " feloniously and of his malice afore- 
thought.'' It seems to me the question is a very 
narrow one, and turns entirely on the interpre- 
tation to be given to Sec. 79 of the Criminal 
Procedure Act, 32 k 33 Vic, cap. 29. But 
the argument took rather a discursive turn, 
and it wss maintained that the words « feloni- 
ously and of hid malice aforethought'' having 
been used to qualify the shooting, they were 
understood to qualify the murdec. 

I think this proposition is quite untenable. 
The word " murder " does not of itself define 
murder. This may seem to be an extraordin- 
ary conclusion, but there is no question it is 
the purport of the common law. See Hale, 
Pleas of the Grown 186-7 ; Foster, Crown Law 
Discourse 2, of Homicide, p. 302, chap VII. 
The words ** with malice prepense " are sacra- 
mental. What Dwarris means when he says 
that being once used they need not be repeated, 
but were understood by the use of the conjunc- 
tion and, is that they need not re-i^pear in the 
narrative. For inst^ce, that having been 
used to qualify the shooting it was not neceas- 

y to repeat them when alleging that by the 
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shooting the person mentioned received a mor- 
tal wound, bat that by the use of " and " with such 
words as these, *< whereby then and there," the 
narrative would be sufficiently precise. Dwarris 
did not mean to say that by the use of the 
words <* feloniously and of malice aforethought " 
before tbe allegation of the kind of assault, the 
pleader was dispensed with the necessity of re- 
peating them when he came to describe the 
murder. This is plain if we look at the author- 
ity in support of his dictum, which is taken 
from Heydon's case, 4 Bep., p. 41. There the 
objection was as to the non-repetition in the 
narrative ; the words were repeated to qualify 
the murder. 

At common law, then, it appears to be perfect- 
ly clear that such a count as that submitted is 
insufficient. Wc have then to examine if the 
insufficiency is covered by any statute. This 
brings us to the consideration of Sec. 79. The 
latter part^ which is alone in question, is in 
these words : " and where the o£fence charged 
is created by any statute, or subjected to a 
greater degree of punishment by any statute, the 
indictment shall, after verdict, be held suffi- 
cient, if it describes the o£fence in the words of 
the statute creating the o£fence, or prescribing 
the punishment, although they be disjunctively 
stated, or appear to include more than one of- 
fence, or otherwise." The verdict submitted to 
us will be quashed solely on the ground that 
the words of the statute have not been strictly 
followed. Of course, I concur in this, for I do 
not think the words of the statute have been 
followed. But I go further : I do not think 
there is any substantial difference between 
Car^i case* and DeeryU case.f It seems to me 
that the legislature never intended to sever the 
words « feloniously and of malice aforethought '' 
from the description of murder. See the first 
form of schedule 32 k 33 Vic, cap. 29. If 
not in laying the crime purely and simply, 
why should they be cut off in laying it as qual- 
ifying another offence ? No possible reason can 
be given for such a pretention. It is said the 
words are of no meaning, the prisoner cannot 
be injured by their pmission, the juiy cannot be 
misled. They were in Deery't case, for they 
rejected the count for the same act which al- 
leged the premeditated malice, and they ren- 
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dered a verdict of guilty on tiie count on vfaicli 
the words did not appear. Again, we are not 
helped by Section 27 which gives a Upl e&d 
to the forms of schedule A. That schedule hag 
no form applicable to tbe present csie. The 
third form applies to no offence ; and besides 
this, thepe forms are only a guide to ottia cases 
in matters not necessary to be proved. Sorelj 
premeditated malice must be proved in muder. 
I am therefore of opinion that the ooont is in- 
sufficient. 

The following is the judgment of the Cooit :~ 
" The Court, etc. 

" Ck)nsidering that it appears by tbe 0» 
Reserved for the consideration of this Gooit, tfait 
the said Wm. Bulmer was tried at tbe tem of 
the Criminal Court held at the citf of Montraii, 
in the month of September last past, on a& b- 
dictment containing six counts, the firrt whereof, 
being the only one on which the juiy eiopiB- 
nelled for his trial found a verdict of goilrf, 
was as follows :—'* William Bulmer. on tbe ISifa 
<* day of August^ in the year of our Lord 1881, it 
" the city of Montreal, in the district of Moo- 
" treal, a certain revolver then loaded with gan- 
« powder and divers leaden bullets, it aid 
**against one Benjamin Plow, feloniooslf , vil- 
Mfiilly and of his malice aJoretbonght, did 
« shoot with intent thereby then the Mid fia- 
"jamin Plow to kill and murder." 

«< Considering that the said first count o& 
which the said William Bulmer was oonricted 
is insufficient to warrant the verdict in thii 
cause rendered on the said count or cbuse; 

'< It is considered and adjudged and fiuUj 
determined by the Court now here, pomuDt to 
the statute in that behalf, that the said Willisn 
Bulmer ought not to have been convicts <« 
said indictment, and his conviction is therefore 
quashed and set aside, and the Court doth order 
that an entry be made on the record ia 
this cause, to the effect that in thejndgmeot 
of this Court the said William Bulmer should 
not have been convicted." 

Conviction qoaBfaed. 

C, P. DaMaon^ Q. C, for the Crown. 

W. A, PoletU for the prisoner. 
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Vol. y. SEPTElfBEB 9, 1883. No. 36. 

JUDICIAL REFORMS, 

Betides the comprehensive letter of Mr. Jus- 
tice Bamsay, which we wore permitted to pub- 
lish last week, we have received two pamphlets 
on the same subject. One is by the Hon. B. 
Laflamme, Q.C., and the other by Mr. Edmond 
Lareao. In each of these productions the Be- 
port of the Commissioner is reviewed at con- 
aiderable length, and does not gain much by the 
critical examination to which it is subjected. 
We shall endeavor, In another issue, to notice 
more fully some parts of these publications. 



REF0RME8 JUDICI AIRES DANS LA 
PROVINCE DE QUEBEC. 

■ Si Tattention ne se concentre de suite sur 
ies besoins les plus urgents, nous courons 
risque de voir plus d'une g6n6ration de juges, 
d'avocats et de phudeurs g6mir avant que nous 
ayons iait un pas. II nous fiiut, sans plus 
taider: 

lo. Une refonte des statuts de la Province 
de Qu6bec. 

2o. Le d6gagement des accumulations devant 
la CUyai d'Appel. 

Le reste pent attendre sans inconvenient. 

La Province d'Ontario a ses statuts refondus 
depuis plusieurs annSes. Chez nous, aucun pro- 
grte n'est encore connu. Les copies anglaise 
et fran^aise des anciens statute refondus sont 
presque ^puis^s. II &ut sur un grand nombre 
de questions paroourir quince volumes, pour 
6txe certain de ne pas iaire fiiusse route. Le 
travail de la refonte devralt Stre fait en six 
mois. Quand I'aurons-nous ? 

Le seul inconvenient grave des conditions 
actnelles de la judicature est I'encombrement 
des causes devant la Cour d'Appel. On est 
habitue aux autres defectuosites du syst^me 
et on pent les subir encore quelques ann^es, 
sans trop sou£frir. 

Notre oiganisation judiciaire est trop rigide. 
II faut lui donner un pen d'elasticite pour re- 
medier k I'encombrement des appels. En An- 
gleterre les juges peuvent se r^unir au nombre 
de quinie ou vingt pour vider des questions nou- 



velles ou trds importantes et fonder une jurispru- 
dence que tout le royaume accepte. 

II est inutile de songer k augmenter le nom- 
bre des Juges. Le Parlement federal finira par 
resistor h nos demandes reiterees pour avoir de 
nouveauz juges. Au reste, I'accumulation est 
due k une cause passag^re et elle disparaltra 
avec elle. Nous sortons d'une periode ezcep- 
tionnelle, pour le nombre des litiges. La lon- 
gue ^depression qui a existe, dans les afEidres 
de tout genre, a donne lieu k une invasion des 
tribunaux. Le retour k une condition normale 
dans I'industrie et les affaires en general ramd- 
nera bientdt le calme. Dej& la fidvre des litiges 
est considerablement apaisee. Que ferions-nous 
d'une legion de juges, sans causes k leur sou- 
mettre? 

Quand on parle du nombre des juges en 
France, on ignore que Ik la magistiature est 
une fonction convoitee pour I'honneur qu'elle 
procure, plus que pour Pemolument. 

Les juges des Cours Superieures resolvent de 
$1,000 k $2,000. 

On trouve Ik trois chambres d'appel de cinq 
juges chacune, siegeant en mdme temps, quel- 
quefois on voit neuf k douse Juges sur le banc. 

Trouverions-nous ici des juges competento k 
ce priz? Ceux qui sont en office, dans les 
grands centres (Montreal et Quebec) se plai- 
gnent avec raison de n'dtre pas suffisamment 
retribues. 

Un moyen raplde et non couteux de degager 
la Cour d'Appel de I'encombrement consisterait 
k constituer trois chambres k Montreal, de cinq 
juges chacune, — iormees des juges actuels du 
Banc de la Reine, dont un Juge presiderait 
chaque chambre, le nombre voulu etant forme 
des Juges de la Cour Superieure, appeies de 
Quebec et d'ailleurs, par le concours des juges en 
chef et du doyen de la Cour Superieure k Mont- 
real. 

Dans trois ou quatre mois le r61e serait vide ; 
et les juges du Banc de la Beine suffiraient k 
leur besogne pour vingt-cinq ans k venlr. 

Comme le vent est k la suppression des 
appels intermediaires, — la chose est £Eu;ile k 
operer. 

La Cour Supreme est constituee et elle re- 
sisteia aux assaute dans Pavenir comme elle I'a 
fait dans le passe. Elle est un fait. Nous n'y 
aliens qu'apres avoir passe par la Cour du 
Banc de la Beine, et souvent aprds avoir tra- 
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Yenk la r^vlBion et rappel, dans les causes qui 
ezcMent $2,000. Pourqnoi ne pas aller Ik tout 
droit dans toutesles causes au-dessns de ce 
montant? 

81 nous enlevons ces causes au Banc de la 
Beine, la r^yision peut dire supprimte tout k 
fidt. Nous n'aurions done plus qu'un appel, 
dans toutes les causes, au Banc de la Beine, jus- 
qvCk $2,000, — k la Cour BuprSme au dessus. 

II est 6yident que tant que le Canada sera 
one d^pendance'de I'Angleterre, Pappel au Con- 
seil Priv6 subsisteia, que nous le voulions ou 
non. Les objections faites k la constitution de 
la Cour Supreme sont loin d'etre aussi graves 
que celles qui peuvent dtre faites k celle du 
Conseil Priy^. 

Les juges et les avocats d'Ontario, de la Nou- 
yelle-Ecosse et du Nouyeau-Brunswick, sachant 
qu'ils peuyent £tre appel6s k singer k la Cour 
Supreme, se pr^pareront par la lecture de nos 
rapports judiciaires k comprendre notre syst^me 
de lois. En Angleterre, les Juges ou les ayocats 
susceptibles d'dtre appel^s au Conseil Priy^, ne 
songeront Jamais k sayoir d'ayance quelque chose 
du regime 16gal de la Proyince de Qu6bec. 

8i done Ton apporte dans Pappr6ciation de 
ces choses le plus yulgaire sens commun, on se 
reconciliera d'abord ayec le iait que la Cour 
Supreme n'est pas k constituer ; mais qu'elle est 
ftite, — ensuite qu'elle prtoente des gazanties 
Bup^rieures k celles du Conseil Priy6,~enfin 
qu'une Cour 6trang&re auz pr^Jug6s et auz in- 
fluences de proyince, est pr6fi6rable, pour une 
Cour de dernier ressort, k une Cour locale. 
Quand ensuite on r^fl^chira que Pun des plai- 
deurs peut aujourd'hui trainer sa partie adverse 
deyant la Cour Supreme, aprds avoir ^puisd la 
B^vision et le Banc de la Beine, — ^ne vaudra-t-il 
pas mieuz les 7 envoyer de suite et ^pargner les 
frais de deux appels intermMiaires t 

C'est calomnier le systdme de lois de notre 
Proyince, que d'insister pour fidre croire que 
des Juges qui ont blanchi, dans I'dtude de toutes 
les questions imaginables, dans Ontario ou 
ailleurs, ne peuvent pas comprendre nos lois et 
les appliquer, aprds une plaidoierie approfondie. 

Au reste le renvoi de tons les appels au dessus 
de $2,900 k la Cour Suprdme, est encore une 
question qui n'est pas uxgente. Ayons le plus- 
t6t possible une refonte des statuts et le d6ga- 
gement de la Cour d'Appel. 



NOTES OF GASES. 

8UPEB10B COUBT. 

HoNTBiAL, Sept 7, 1881 

JSi^/ore Taschkbkau, J. 

Fenwick v. Amsbll. 

Stock Speeulaium—QamhUng CaniraH—IUigd 

eonnderaUtm. 

Where a perton hadtranmetumM with a dotk-inker, 
for the purehate and tale if^Mke em ku ec 
count, and it woe petfecUy underetood betwm 
ihepartiee that the operatiome were fdHim, 
and that there would be no delieerjf i \k 
ttocke, but merely a eettlement f^ the difmeea 
^pricetf held, that thie woe a gambHag trea- 
action, and that the conuderation ef^ ektfm 
given to the broker in the eourte <ifnek tree*- 
action* woe illegal, and an aetwn waiddwd Ik 
to reeooer the amount thereof. 

The Court in rendering judgment referred to 
the case of Shaw v. Carter, reported in 26 L C. 
Jurist, p. 151, and concurred in the law is Uid 
down by Mr. Justice Bainville. The Court hid 
a discretion as to costs, and under the circim- 
stances, would not allow the defendint 00^ 

The written Judgment fully ezplsim Uk 
decision : 

« La Cour, etc. .. 

« Attendu que le demandeur reclame le dob- 
tant ($170) d'un ch^ue fiut et sign6 pv 1« 
d6fendeur, k MontrM, le 5 juin 1877, payiMe 
par la Banque de Montreal au porteur, deirm 
au demandeur par le d^tendeur, et dont li dite 
Banque de Montreal aurait refos^ le paiemeot ; 
et que le d^fendeur, par see defenses, allef« 
que le dit ch^ue n'a pas de considintioa le- 
gale, et a pour cause une consideration illiff^ 
et illicite qui ne peut servir de base i nf^ 
recours en loi ; 

<< Consid^rant qu'll appert de la preuve &ite 
que le dit cheque avait 6t6 donne per le d^si- 
deur au demandeur k raison et dans le ooon de 
certaines operations fictiyes intervennei eotie 
euz ; que ces operations n'etaient que des jtie 
de bourte, ou des paris sur la hausse et la btu* 
de certains effets {Hocke), et devaient se boms 
dans leur ez6cution au paiement de diffNenctf 
(margin) que la variation dans la valeordesdito 
e£fets mettrait k la charge de Tune ou de Fifltre 
des parties oontractantes ; que le dit demsDde^ 
n'a, comme courtier ou agent de disnge, veoda 
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on achet6, au nom da d^fendeur, ancun des 
effetfl Bur lesqoels portaient les dJteR operations ; 
que le dit d^fendeor n'en a liyr^ on re^u aucnn, 
et qn'il y avalt entre enx entente parfidte que 
le paiement des differences serait le seul rteultat 
de leuTS dites operations ; 

"Condderant que la loi d^nie toute action 
pour le reoouvrement de deniers on autres t:ho- 
ses reclamees en vertu d'un contrat de jeu ou 
de pari ; que lee dites operations intenrenues 
entre les parties sont de veritables jeux de bourse 
et des pads snr la hausse et la baisse ; 

" Gondderant que le cheque en question n'a 
pas ete un paiement reel fait k compte des dites 
operations, et n'a creeaucune novation; qu'il 
D*e8t que la preuve de la promesse fiiite par le 
defendenr de payer des deniers pour le recou- 
Tiement desquels I'art 1927 du Code Civil re- 
fuse d'accorder une action ; 

** Maintient les defenses et renvoie Paction, 
mais sans frais.'' 

W. Si Walker, for plaintiff. 
OreenMhields # Btuteed, for defendant. 



8UPERI0B COUBT. 

MoNTBiAL, January 31, 1882. 

Be/ore Johhsoh, J. 

McDonald v. Rtland. 

SlamdeT'^Aetion by iervani against matUr^^ 

Evidence, 

PbrCubiam. The plaintiff was a domestic 
servant in the defendant's employ, and she 
sues her old master for damages for slaQder, in 
ftilsely stating that she had stolen effects be- 
longing to him, and carried them away with 
her when she left. She also alleges that he 
employed detectives, and searched her trunks, 
and subsequently, when she had obtained an- 
other situation, repeated the slanders, and made 
her lose it. 

There was a plea of prescription ; but under 
the amendment made to the declaration, it does 
not apply . The other plea is equivalent to the 
general issue. 

The proof is deficient. The defendant admits 
he suspected the woman, and spoke to herself 
no one else being present. That could not be 
slander. Then, when she had got another 
place at Mr. Perkins^ she lost it because the 
agent of the Star agency office, who had re- 
commended her, withdrew his recommendation, 



upon information which he said he had got 
from Mr. Byland ; but we have not the evi- 
dence of the agent himself, only that of Mr. 
Perkins, who relates what he said, which of 
coarse is not evidence. Even if it were, it 
would be pressing very hard on the privilege 
of a master to say that, as between him and the 
domestic servant agency through whom he got 
a servant, he might not, even without being 
asked, communicate confidentially the true 
character of the person he suspected of rob- 
bing him. Again, there is the evidence of 
Bridget Meagher, a friend of the plaintiff, at 
whose house she sometimes lodged when out 
of place. This woman says a detective came 
there to look after the plaintiff and enquired 
for her trunks, wishing to search for ladies' and 
children's clothing that had been stolen. This 
cannot be slander by Mr. Byland. Why was 
not the detective himself brought here to say 
what Mr. Byland told him, and then we might 
have seen if there was anything beyond a privi- 
legedVommunication ? But no ; not a word from 
the man himself, but only what Mrs. Meagher 
says he said. After this, there is the evidence 
of Mr. Alexander Perkins and Mr. Warwick 
Byland, both of them relating to strictly privi- 
leged communications respecting the character 
of this servant, which was being enquired of by 
Mr. Perkins. 

Now, this is the whole case. Mr. Byland 
admits he spoke to the agent^ and to the detec- 
tive ; but he admits no slander ; he says he 
told them he suspected her, but declined to 
arrest her. There can be no reasonable doubt 
about the disappearance of the things ; about 
her departure at break of day, before the ser- 
vants were up, and her taking away a heavy 
box, requiring two men to handle it, while she 
had only brought a very light one. I say there 
can be no reasonable doubt, because though it 
was argued that these fiu;ts were proved partly 
by the defendant himself in his own fiivor, and 
partly by Mr. Warwick Byland, who was not 
up early enough to see her actually leave, — such 
a fud is in the nature of things known to the 
whole household, — I do not admit that when a 
plaintiff calls the defendant as a witness, his 
evidence can be mutilated to suit the plaintiff. 
He cannot make evidence in his own fiivor, 
but what he says here certainly does not make 
evidence for the plaintiff. The plaintiff had to 
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mftke out slander — ^wrong. There is nothing 
in this case from which wrong or wickedness 
reparable by damages can be reasonably in- 
ferred. The relation of the parties mnst be 
considered, and if the defendant can be shown 
to have said anything onfidr or untmei to any 
one not interested in the plaintiffs character, 
he should be condemned. But I see nothing 
of that sort In fact, no ground of action what- 
ever. 

Action dismissed with costs. 

Lafi&mt i Co. for the plaintiff. 
Dcutre j* Joseph for the defendant. 



COUBT OF REVIEW. 

MoHTRBAL, June 30, 1882. 

Johnson, Jbttk, and Gill, J J. 

[From S. C, Montreal. 
LURBAU T. DlBlAUPORT. 

PUadifUf — Cho9$ Jttffie. 

The alUffotion in a pUading ihait a judgment hat be^ 

come executory and has the force qfehoeejug^^ w 

tuffideni tfi law^ though the delay for appeal 

from $ueh judgment hoe not expired ai the time 

of 90 pleading^ 

The case was inscribed by the plaintiff on a 
judgment of the Superior Court, Montreal, Tor- 
rance, J., March 30, 1882. 

Johnson, J. The judgment which is inscribed 
for review dismissed an answer in law to the 
incidental or supplementary demand put in by 
plaintiff. The incidental denumd alleged as a 
fact a judgment that had the effect of choee 
jugSe^ that is to say, it alleged a judgment of 
the same point between the same parties by a 
competent court, and it drew the conclusion of 
law that it operated a rem judieatam. The de- 
fendant answered in law, and he alleged three 
grounds : ^ First, he said the facts alleged would 
only justify a demand for permission to make 
additional answers. There is nothing in that 
ground. The 3rd number of art. 149 C. P. al. 
lows the incidental demand (eo nomiru) in such 
a case as this. It is in effect the same thing as 
an additional answer : there is only the differ- 
ence of the name. The second g^und was 
more important, and was in fact the only ques- 
tion or semblance of question in the case. It 
was this : that the judgment invoked by plain- 
tiff as a conclusive ree Judicata had not the 
force and effect of ree judicata, because the delay 



to appeal had not expired This groond of the 
answer was maintained by the Court, and it ia 
the point now before us. 

The incidental demand, after setting oat that 
the issue in the previous case between the 
parties was the same as in the present case, 
with one exception which is nnimportant at 
present to notice, alleges that since the isnie 
was joined in this present case a judgment has 
been rendered by this Court which has become 
executory, and has acquired the force of ekoee 
jugie^ and that this judgment disposed, ad- 
versely to the defendant, of hia present pre- 
tensions. 

The case of Bawrgomn y. O. f O, R, R^ 
28th Dec., 1877, is relied on to support the 
judgment of the Court below ; but we are (tf 
opinion that that case does not support the 
present one. It decided merely that a ju^- 
ment susceptible of appeal did not constitiite 
choee jugie. We say that too ; but the judg- 
ment invoked here is alleged to be execotoiy 
and to have the force of choae jttgie. Thf 
Ordinance of 1667 says that judgments which 
can be pleaded as choeeejug^e are thoae not sus- 
ceptible of appeal, whether the appeal has been 
lost, and whether there has been acqniesoenfe. 
Therefore, it appears to us that when it is al- 
leged that the judgment is execntocy, and has 
the force and effect of choee jug^ it Is pot forwaid 
as a matter of fact and of law that there has 
been acquiescence, and that there is iko longer 
an appeal ; and that the party patting this fcr- 
ward ought to have had an opportoni^of prov- 
ing his allegation. 

The judgment is as follows : — 

« The Superior Court, now sitting in Mont- 
real as a Court of Revision, etc. 

" Considering that there is error in the said 
judgment : 

<< Considering that the allegation in tbe 
plaintifi^s incidental demand, that the judf- 
ment therein set forth was executory and had 
the effect and force of choee jugfa between the 
present parties in this cause, and that therefore 
the party so alleging the effect of the aid 
judgment had a right to prove that there vas 
no appeal from it by reason of all or any of the 
matters and things which constitute chomjngic 
and amongst them the acquiescence ci the 
defendant in the said judgment ; 

^ Doth reverse the said Judgmait of the 3dth 
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day of Haich, 1882, and doth dismisB the said 
defendant's answer-in-law to the plaintifiPs inci- 
dental demand, with costs," etc. 

Judgment reversed. 

Bammrd^ Beauehamp j> CftighUm for plaintiff. 

A, Matkitu for defendant. 



COURT OF QUEEN'S BENCH. 

MoNTBBAL, Novemher 22, 1881. 

DoRioH, C. J., RiJCBAT, TsaaiER, Cross, and 

Babt, JJ. 

Ex parte William Pollock, Petitioner for 
Haheoi Corpiu. 

Jvritdietion—JudffmenU qfthe Superior Court. 

The Court rf QuMn^% Bench has no remeory power, 
except by way ef appeal, over the proceedinge 
qf the Superior Court, and it cannot, on an 
appUeaaonfor habeae eorpue, examine intopro' 
ceedinge (f ike Superior Court in order to see 
whether a warrant committing a pereon to 
jaUfoT rebellion d juetice in a civil euit, re- 
quiree kim to pay, in order to get hie diecharge, 
a eum greater than he woe condemned topay by 
a Judgment of the Superior Court. 

Bamsat, J. The petitioner has heen sent to 
jail for rebellion d juetice in a civil suit. He 
now comes before this conrt as a petitioner for 
a writ of habeae eorpue in civil matters. In 
another case I have drawn attention to the foct 
that a habeae eorpue in civil matters means in 
matters not criminal, that is to say " in cases of 
confinement not for criminal or supposed crimi- 
nal matter." Now, no one pretends that a com- 
mitment for rebellion in a civil snit is a civil 
matter. I mention this simply to avoid confu- 
sion of ideas, for it has really no bearing on the 
merits of this application. The ground urged 
by petitioner for his discharge, is that there is 
no judgment of the Superior Court to support 
the warrant on which he was arrested ; but that 
the warrant for his arrest requires him to pay, 
in order to obtain his discharge, a greater sum 
than the judgment of the Superior Court has 
condemned him to pay, so that he cannot get 
his release without paying the gaoler more than 
he owes. This question was Ailly examined in 
the case of McCaffrey, but as the reasoning in 
that case appears not to be ftdly understood, it 
becomes necessaiy to enter more at large into 
the principles involved in that and the present 
decision. The petitioner has evidently in head 



the liberation of persons illegally detained on 
summary convictions by magistrates, or by 
courts of limited jurisdiction. In these cases, if 
a person is illegally deprived of his liberty, it 
is by an excess of jurisdiction ; and the prisoner 
procures a writ of habeae eorpue firom one of the 
Superior Courts of law or from one of the judges, 
to examine whether there is a good cause of 
detainer. But what is asked of us now, is to 
examine on a writ of habeae eorpue into the pro- 
ceedings of the Superior Court. It seems to be 
necessary once more to say that not only we 
have no revisory power, except by way of ap- 
peal, in appealable matters, over the Superior 
Court, but that the Superior Court, as the great 
court of original jurisdiction of this Province, 
has primarily and to the exclusion of this court, 
rovisoiy power over every tribunal of this Pro- 
vince, except over this court. The title of this 
court is a little misleading, nevertheless the 
whole general powers possessed by the Court of 
Queen's Bench (except its jurisdiction as a 
criminal court), by the Common Pleas, (in so 
far as they survive) and of the Coneeil Sup&ieur 
(except its quasi-legislative powers) have gene- 
rally and where not specially curtailed, devolved 
on the Superior Court ; and hence the name of 
the Court. Out of deference to the English 
population and to that portion of the law intro- 
duced into this country fh>m England, the 
Court of Appeals was styled <<The Court of 
Queen*8 Bench," and to it was given original 
criminal jurisdiction. We can, therefore, no 
more examine what the Superior Court does 
within its civil attributions, unless it be on 
writ of appeal, than they can examine into 
what we do. What should we say if we com- 
mitted a person on this side, and the Superior 
Court, or a single judge, on habeae eorpue, deli- 
vered him ? And what would be the astonish- 
ment of the Superior Court if, carrying on its 
proceedings by record, it found itself suddenly 
stopped by the fact that a judge of this Court 
had set a prisoner at large on the ground that the 
proceedings of the Superior Court wero not as 
regular as they might be ? It will be observed 
that the application here for a habeae eorpue is 
not an appeal ; it is precisely similar to the appli- 
cation to a single judge in chambers out qfterm. 
It has been said, that there is no judgment to 
support this commitment. How do we know 
that? By what means can we procure the 
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Judgment of the ooitrt below t If we sent a 
e^rthrtn to the prothonotary, except in appeal, 
it wonld be his dnty to reftise to deliver np hiB 
record, and he would be properly punished by 
the Superior Court if he dispossessed himself of 
it. Were we to come to any q^her decision 
than this, the most extreme confusion would 
be the result, and the great judicial proceedings 
of the country would be considerably embar- 
rassed. Nor can the petitioner suffer by this 
decision, for he is not deprived of his recourse 
to his regular Judges, and from them to us by 
appeal, if they do him wrong. 792, G. C. P. 

I hare only to add that doubtless there are 
cases where a prisoner might be released where 
it was clear that, although the proceedings pur- 
ported to be in the Superior Court, they were 
clearly coram mon Judiee ; but there is no pre- 
tence that such is the case here. 

We are therefore of opinion that the writ 
must be refused. 

DoBioH, G. J., differed, mainly on the ground, 

that here it appeared that the petitioner could 

not get his release without paying some $39 

more than he owed. His honor was therefore 

of opinion that the writ should issue. 

Petillon rejected. 
J, PaUim^ for Petitioner. 

E. Ltf, de BeUtfeuiUe, eonira. 



COURT OF QUEBN'S BENOH. 

HoHTUAL, January 19, 1882. 

DoRioH C. J., RiJcsAT, Tbssibr, Cross k 

Babt, JJ. 

Arohambault et al. (defts. below), Appel- 
lants, h Lamibi et al. (plffs. below). Respon- 
dents. 

Fire Inauranu — Hypothecary Creditor. 

A creditor who hat intured the property hypothecated 
for the security of hit debt, and vfho it partly 

paid by the inturance eompanyj cannot recover 
from hit debtor more Man the balance due, 

together with the premiumtpaid by Mm and 

interett thereon, 

Ramsat, J. Two questions of law arise on 
this appeal. The first is whether a creditor 
who insures the property hypothecated for his 
debt, and who is paid by the insurance company, 
can still recover from his debtor. I understand 
that under the English law he can, that the in- 



surance is considered as a omtiact betven fte 
insurer and the insured, with which the deUor 
has no concern. Under the prindplea of on 
law, it would be impossible to arrive tt ncfa i 
conclusion. We start from a rule of the dvi! 
law to which I know of no exception : cfMu 
fidet non patitur ut bit idem tadgatmT Now this 
clearly does not simply mean that the creditor 
cannot ask his debtor to pay him twice. Sock 
a rule would be triviaL What is intended s, 
that by no arrangement can a creditor in effect 
be allowed to recover twice. If A lend mooej 
to B, and G pays the debt, A oumot recover 
from B. This rule stsnds entirely indepeodeot 
of any question of subrogation. The inniiBce 
company, which pays, is precisely in the posi- 
tion of C, and it does not alter the rule of lit 
that A has paid for this security oonditiooallT. 
The English rule may perhaps be dne to their 
idea of privity of contract ; but we hate do 
Such term in our law. Of course, we h&re the 
idea. It must be common to all ^sterns ; but. 
I am inclined to think that its applictticB i£ 
England materially differs from onrs. *<IieB' 
{vvMvXum jurii) and « consent " ezpresi ooiida 
In obligations proceeding from contiacti then 
may be « lien " or a legal relation crettBd be- 
tween the contracting parties and others u^ 
parties to the contract There are eximpl«of 
this. Our old law furnishes little anthomj 
directly as to insurance, but the principles ut 
unquestionable, and the modem writers ud 
jurisprudence have not hesitated to decide tbat 
the creditor paid by means of an insnxsnce,nide 
by him for his own convenience, cannot recover 
afterwards from his debtor. 

But, it is said, Pratt has not been psid^ind » 
his estate may recover. That isunqveitioBable 
as a general proposition. The pajfrnent to 
Galameau is not necessarily a payment to Pott. 
But it appears by the evidence thst Gtlanietf 
was the general agent of Pratt in his lifetim 
with regard to this transaction, and bb 
executor after Pratt's death. He got the 
insurance, and it was his duty forthwith to bin 
paid Pratt or liis estate, if he did not do n^ 
Pratt either permitted him to keep the mooef 
in order to charge the appellant, or Oaliroetf 
was unfiuthful to his principal. In fa&fi o*' 
it is for Pratt to bear the loss, or to recover froa 
Oalameau. It would be an intolerable isjostict 
to allow Galameau, who had prevented his 
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principal from getting his due, if that be the 
sUUe of matters, as is pretended, to set in motion 
a suit of this kind by which he would evidently 
be twice paid his debt I am therefore of 
opinion to reverse. ^ 

The judgment is as follows : — 

<* The Court, etc. 

** Considering that the obligation with 
hypoth^que for $800, consented to by the appel- 
lants in iiBivor of the commercial partnership 
firm of Galarneau k Roy, whereof Paul M6dard 
Galaroeau, one of the now Respondents, was a 
member, by acU executed before Blanchard 
notary on the 23rd day of February, 1856, and 
extended as regards the terms of payment by 
aeU executed before Blanchard notary on the 
2lBt day of November, 1859, was, by act, before 
Lamontagne, notary, bearing date the 5th 
December, 1859, duly transferred to the late 
John Pratt, whose estate is now represented by 
the respondents as his executors, which trans- 
fer was also signified upon and accepted by the 
appellants, the same being made by the said 
Paul Medard Qalameau, as being then invested 
with the rights of the said firm of Oalameau k 
Roy which had been dissolved, and that said 
transfer was made as collateral security for the 
paymeut of certain bcn9 of the said firm of 
Galarneau k Roy, then in the possession of 
the said John Pmtt, which bona were afterwards 
paid by the said John Pratt, partly by the said 
appellants and partly by the said Paul M6dard 
Galarneau him8elf,but the said transfer remained 
unrevoked *, 

** Considering that notwithstanding the exis- 
tence of the said transfer, the said Paul M6dard 
Galarneau, with the sanction, approval and 
authority of the said John Pratt, continued 
to act, as well in the interest, and for the behalf 
of the said John Pratt^ as of himself, in collecting 
from the i^pellants sums of money on account of 
said obligation and hypoihhquej of date the 23rd 
February 1856, for all which credit has been 
given by the respondents in bringing the present 
action, reducing the balance claimed on said 
obligation and hypotk^tie to the sum of $882 ; 

<* Considering tliat in or about the month of 
September, 1876, the said Paul M. Galarneau re- 
ceived from the Royal Insurance Company of 
England, with whom the buildings upon the 
property hypothecated by said obligation had 
been insured, the sum of $800 for a loss by fire 



on said buildings, for no part of which has any 
credit been given to the appellants ; 

*< Considering that the appellants were enti- 
tled to be credited the net proceeds of said in- 
surance, and that such net proceeds, to wit, the 
proceeds of said insurance, after deduction of 
the amoant of premiums paid for the same by 
the said Paul M. Galarneau, and interest on said 
premiums computed to the time of the institu- 
tion of the present action, would amount to 
$499.12, which, being deducted from the amount 
claimed, leaves a balance of only $382.88, which 
the respondents are entitled to recover from the 
appellants on the present action ; 

<< Considering that in the judgment rendered 
in this cause by the Superior Court at Montrealy 
on the 31st day of January, 1880, there is error; 
• ^ This Court doth reform the said judgment 
of the 3l8t of January, 1880 ; 

<< And proceeding to render the judgment 
which the said Superior Court should have ren^ 
dered, doth condemn the appellants, defendants 
in the court below, jointly and severally to pay 
and satisfy to the respondents es quality, plain- 
tiffs in the Court below, the said sum of $382.88, 
with interest thereon from the 26th of October, 
1878, date of the action in this cause, and the 
costs incurred by the said respondents, plaintiflb 
below, in said Superior Court ; And this Court 
doth condemn the said respondents to pay to 
ithe said appellants the costs by them incurred 

in this Court." 

Judgment reversed. 

N. ArehamhauU for appellauits. 

Lacotte, Globenaky j* BitaUUm for respondents. 



THE LATE MR. T, W. RITCHIE, Q.C. 

The bar has sustained a serious loss in the 
death of Mr. Ritchie, Q.C., which occurred 
quite suddenly on the 4th instant^ while return- 
ing to Montreal from his residence in the coun- 
try. The deceased has been so long and inti- 
mately known to the majority of our readers 
that it is unnecessary to speak at any length of 
his high attainments and excellent qualities. 
Mr. Ritchie was profoundly versed in commer- 
cial law, and for some time before his death was 
counsel for the Bank of Montreal as well as 
seveml other financial institutions. But he 
possessed also a comprehensive knowledge of 
the other branches of the law, and such a 
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clear perception that he seldom fiiiled to make 
the mo9t involTcd case plain to his hearers. 
For sereral years he conducted the Crown pro- 
secutions in Montreal with mach credit to him- 
self. While firm and unyielding in the defence 
of his clients* interests, he was at the same time 
a gentleman of remarkable courtesy and 
atfobility. His death occurred at the compar- 
atively early age of 54, when, to all appear- 
ance, he had still a long career before him. 
Yet many years before his sudden demise he 
bad attained the foremost rank of the pro- 
fession. 

GOMinJHIGATIOHS. 

GRANT ▼. BSADDRT. 

To the Editor of the Legal Newf : 

Sis, Permit me to state, that I was not coun. 
sel for the appellant in Grant v. Beaudry, as in- 
correctly reported in vol. 2 of Mr. Dorion's Q. B- 
Beports at p. 216, and that 1 was not counsel 
In the case on either side. So far from giv- 
ing counsel to the appellant, I was one of the 
four counsel who advised Mayor Beaudry that 
the Orange Body was an illegal association. 

8TBACHAN BETHUNB, Q. C 

Montreal, 31 Aug. 1882. 



GENERAL NOTES. 



At the Annual oonferenoe of the ABSooiation for the 
Reform and Codification of the Law of Nations, held 
last month in LiTorpool, several Americans partici- 
pated in the debate on the form of a bill of lading. 
Jndge Warren, of New York, moved that the words 
"Act of Qod" be stmck ont on the groand that the 
phrase was irreverent and entirely saperflaoos. Jndge 
Peabody seconded the motion, because he did not like 
to have the misfortunes and accidents of the sea at- 
tributed to the Supreme Being. Mr. Westgarth con- 
sidered that it would be tantamount to a revolution to 
leave out of the bill of lading the old phrase *' the act 
of God." Mr. Atkinson denied that the words were 
any more irreverent than the shibboleth " So help me 
God," which was used when they went into Court to 
give evidence. Mr. Gray Hill said the words had re- 
ceived a judicial interpretation for a long series of 
years, but ** super-human cause " would cover " act 
of God<" Judge Warren withdrew his motion, mov- 
ing that the words *' lightning and other causes " be 
inserted. Mr. E. R. Condert, of New York, was in 
favor of the retention of the phrase, because it was a 
reverent expression, and because there was a ten- 
dency Tamong Continental nations to strike it out- 
Eventually, the motion for the omission of the words 
from the bill of lading was lost by 27 to 12«— A/6any 



The appointment of Mc Thoe. Hu^es to a Gouty 
Court judgeship may perhaps do someChing to weake 
the prejudice that literature is tneoii4MktibIe with lav. 
It was proof against the practical test <tf a maa ^ 
letters becoming Lord ChanoeUor, whieh prodneed the 
sarcasm that Lord Brougham would know a little «f 
everything if he knew a little law. When SuBsd 
Warren brought ont his " Ten Thousand a Year " ki» 
friends professed to be anzioos to know who wrote tfe 
law in it. Yet Brougiiam was a good, tkous^ »)t a 
great lawyer ,* and Warren, at least, made an efiaeot 
master in lunacy. Probably Sir Walter fieott, vbe 
never rose in the law beyond a subordinate post ia the 
Court of Session, suffered through his fiuae as a witter- 
The County Court bench has hitherto been free fFJ^ 
the suspicion of letters, bat the author of **1sl. 
Brown " may find a precedent in the ease of the aacbw 
of ** Tom Jones." Fielding was an admirable polJee 
magistrate, and his novels gained from his exp e ric B« 
in Court, while his law was probably not the woiw f«f 
his having an imagination.— Xaw JavnaiL 

Pcnuc RsuLTiOHS OF Lawtsbs.— The Boil D. B. 
Eaton, in an address before the Yale Iaw School, ip* 
on the public relations and duties of the legal profer 
sion , remarked :— ** Lawyers are the great offiee h eMig 
class, who, for that reas(m, also know more than evwy 
other class combined, conoeming the grave admisir 
trative abuses which now threaten and aiam tJw 
nation, of their causes, and the fit means for their re- 
movaL We may indeed almost say that we have a go«~ 
emment of lawyers,— a privileged elass of professRcol 
office-holders. Twenty four out of the fifty-six ugass 
of the Declaration of Independenoe, and thirty oei cf 
the fifty-five members of the convention that ftaawd 
the Federal Constitution, were of the lesal prvihBBSb. 
Of the nineteen presidents, all but three, wbevHv 
generals, have been lawyers ; and so have a greet msr 
jority— porhiH[M five-sixths— of all the members of eke 
cabinet. At this moment every oabinet offeer b s 
lawyer. The greater number of the Govecnocs and ^ 
their advisers, if not of the mayom of etties. have at all 
times been of that profession. In the eases in wbiek 
its members have not been in majority in legkJatsrw. 
it is pretty certain that they have been the moft iafla- 
ential members, with a controlling voice in fnmm 
the laws. There has hardly been a eon g r e a s in vttiek 
the numbers and influence of the lawyers have net 
been overwhelming. In the hkst Congress the kwyen 
of New England furnished seven of her twelve jcr 
ators, and eighteen of her twenty-eight lepieae ser 
tives, or nearly three times as many as all other dsswf 
combined. From Pennsylvania, one of her seoaton 
and seventeen of her twenty-seven representstiTas 
were of the legal profenion. From Ohio, both seDstcn 
and all but three of her twenty representativ« vere 
lawyers. Of the nine senators and represeatativw 
from Georgia, all but two were lawyers : and so vcre 
all but two of those from Virginia. Only a solitai; 
person not a lawyer represented Tennessee or N«tk 
Carolina, and not one, so far as the reooxd shows. «k* 
was not a lawyer, reached Waahingtcm from Texas. Of 
the whole of that Congress more than Uiree-fonrtk; 
were lawyers. Of the seventy-six membeis of tte 
present Senate, fifty-nine are lawyers, and only ssvis- 
teen belong to all other olaimas of the people-** 
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Vol. V. SEPTEMBER 16, 1882. No. 37. 

JUDICIAL REFORMS. 

Reference was made last wee.k to the pam- 
phlets on this subject by Messrs. Laflamme and 
Lareau. The former, while holding that the 
administration of justice is defective, does not 
think that the Commissioner's Report promises 
a remedy. " On propose des changements or- 
ganiques, on sngg^re one legislation compliqu^e 
etrangere & noe moeurs, ti nos habitudes, et en 
contradiction directe avec lesprincipesde notre 
droit constltutionnel sur bien des points." As 
to the proposed county courts, he shows that 
the judges wonld not have sufficient occupation. 
The suppression of the right of evocation is 
condemned as illogical and unjust. Mr. Lar 
flamme highly approves, however, of the next 
snggestion, viz : that for the abolition of the 
right of appeal to the Privy Council. As to the 
three judge system, he takes somewhat similar 
ground to that held by Mr. Justice Ramsay, viz : 
that it is preferable^here should be a heading 
before one judge before the case goes farther. 
<< ^laintenant, n'est^il pas mieux, dans PintirSt 
des parties, qn'elles aient I'avantage d'une pre- 
miere appreciation de la prenve par un juge, et 
de sa decision so/ le droit ; d'avoir en quelque 
Borte Taoalyse pr^alable et les propositions mo- 
tivees et dej& discutees h soumettje h trois nou- 
veauz juges, que d'avoir les t.'ois juges reunis 
pour decider tout d'abcrd les questions de fait 
et de droH 7 Combien de questions nouvelles 
et Bujettes k discussion le jugement ne souieve- 
t-il pas lui-meme ? Les deductions du juge de 
lapreuve peuvent dtre erronees, FappUcation 
qu'il a fiiite des principes de droit, pent etre 
&us8e. La demonstration devient plus £Acile, 
et tons cevx qui ont de Pezperience en pareille 
mati^re admettront que le travail de I'avocat ou 
du juge, sur la revision, est beaucoup plus fietcile 
que lors de Taudition de la cause en premier 
lieu." In 1879, there were 1965 contested cases 
beard before a single judge. Of these 150 were 
taken to Review; so that in 1806 cases the 
pai-ties were satisfied with the decision of a 
single judge, thereby saving the enormous labor 
of an examination of these 1805 cases by three 
judges. Mr. Laflamme makes an important 



suggestion on this subject. << S'il etait possible 
de fidre un choiz convenable, parmi les juges 
de la com' superieure, de ceux auzquels seraient 
devolues ces fonctions de reviser les jugements 
de leurscoUegues, lesquels siegeraient presqu'en 
permanence, 11 en resulterait un immense avan- 
tage pour tout le public et le barreau." But 
this would be forming a distinct intermediate 
court. Mr. Laflamme would also take a step 
backward to the old state of things, by allow* 
ing an appeal even where the judgment is con- 
firmed in Review. This is certainly uncalled 
for, because the party has the privilege of going 
at oncp to appeal ; and to permit him to go to 
both courts in succession would be simply add- 
ing to the delays which the writer elsewhere 
laments. 

The suggestion of art. 139 of the Report 
meets with unqualified condemnation. « Une 
regie aussi comprehensive, aussi vague ne pent 
etre acceptee, k moins de tout abandonner k 
I'arbitraire du juge. Quel vaste champ pour 
rimagination, et le caprice d'un juge 1 Quoi 1 
apres la procedure et la preuve epuisee, le juge 
aura le droit, sous pret«zte d'eclairer sa religion, 
de recourir k toutes les voies propres k d6cou- 
vrir la verite. Mais quelles sont ces voies? 
Qu'est-ce que sa religion ? et dans I'interdt de 
quelle partie entrera-t-il dans ces voies ? Une 
pareille theorie demanderait tout un code pour 
definir ces voies, pour les limiter, pour suivre le 
juge dans ses recherches." The proposition for 
the appointment of ass'stant judges is re- 
garded as equally objectionable, nor does the 
scheme of an advocate general meet with more 
fiivor. Mr. Laflamme's paper is very vigorously 
written and should be read at 7ength. 

Mr. Lareau, in a carefully written pamphlet, 
goes over the same ground but arrives at d'f- 
ferent conclusions. The essentials of jud'cial 
reform are summed up by him as follows: 

<* lo. La reorganisation de laoour Supeneure. 
^abolition des tennes. L'audHion des causes 
devant iro^s juges. 

" 2o. L'abolition de la cour de Revision. La 
suppression de Pappel an Cbupeil Prlve. 

<< 3o. L'organ'sation du ministere public pour 
les fins de la disciprne des cours. Une loi sur 
la piise k partie. Une refonte de nos lois de 
procedure. Bestreindre le pouvoir discretion^ 
naire des tribnnauz. Am6Uorer le sort des pro- 
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fessions l^gales. Diminuer les deboonte de 
coar. 

<< 4o. Permettre revocation et conserver Tappel 
des Jugemente interlocutolres. Faci liter les 
appels autant que possible, mais diminuer les 
degrte de jaridiction et faire de la coar provin- 
cial d'Appel un tribunal en dernier ressort. En- 
lever k la cour Supreme sa juridiction d'appel 
dans les cas qui se rattacbent h notre droit 
civil." 



TEE ORAT CONTEMPT CASE. 

Tbe Albany Law Journal quotes and appar. 
ently coincides in the opinion of R. {ante p. 266). 
It asks, " why should the sheriff have been deem- 
ed in contempt at all 7 * * * What he did 
may be a crime, but what is there in it in the 
nature of a contempt? • • • We should 
say that an editor who was credibly informed of 
such conduct and refused to give publicity to it, 
would be more blamable than one who should 
publish it" 



le dit cheval ne s'est pas trouv^ affects an pri- 
vilege du locateur, (Art. 1622, C. C. ; 24 L. C. 
Jurist, p. 150, Beaudry v. Lqfleur; Panl Pont, 
Privileges et Hypoth^ques, No. 122 ; Tioplong, 
Priv. et Hyp. No. 151 ; 29 Laurent, Nos. 411 et 
suiv. 417 2k 425; 3 Aubry cfe Ban, § 261, p. 
142, note 22); 

<< Bejette la contestation du demandeur, main- 
tient intervention et les moyens d'interven- 
tion du dit intervenant, le declare proprietaire 
du dit cheval sous poil gris, annule la saisie 
fute du dit cheval, et en accorde main-lev6e k 
rintervenant, le tout avec depens," etc. 

Intervention maintained. 

Abbott, Tait j* Abbott for intervenant. 

Dukamel # Sainville for plaintiff contesting. 



NOTES OF GASES. 

SUPERIOR COURT. 

MoNTRiAL, September 7, 1882. 

Before Taschkbkau, J. 

Sreridah v. Tolan, and Andikson, intervenant ! 

Lestor and letae e Property temporarily in po^' I 
eeuion often^nL 

A koree left in the po99f9S'on of a ienemt by a third 
party it not UaUe to teicure and tale by the 
landlord in payment of his rent, if the landlord 
had nofice that the tenant imu not proprietor 
of the horse. 

The following was the judgment of the 
Court :— 

uLaCoor, etc.... 

" Considerant que le dit intc.-venant a 6tabli 
son droit de propriote sur le cheval sous poil 
gris par lui n^vendiqui\ et saisi en ct*tte cause 
en vertu du bref de auiie-gagirie ^mis A la 
ponrsuite du demandeur, et qu*il r^ulte aussi 
dc la preuve fidte que le demandeur avait M 
duement informi\ d^ le moment oit le dit che- 
val avait ^ti^ mis choa le dctendeur, que ce , 
dernier n*en ^tait pas le proprit^ tains, mal8 que 
le dit cheval appaitenait j^ nntenrenant ; et 
considinuit qu^en droiti et va c«Ue notification, . 



COURT OF QUEEN'S BENCH. 

MoNTBEAL, May 27, 1882. 

DoRiON, C J., Monk, Ramsat, Cross & Babt, JJ. 

RHiAcm (deft, below). Appellant, A Massu 
(plff. below). Respondent. 

Action en separation de corps — Evidence <^ ill' 
treatment justifyiny Jwfyment of separatum. 

The appeal was from a judgment of the 
Superior Court, Montreal, Sicotte, J., Feb. 28, 
1881, maintaining an action by the wifje, re- 
spondent, for separation de corps et de biens. 

The following grounds were assigned for the 
judgment : — 

« Considerant en fiut que la demanderesse a 
ete injuri6e par son mari, dsjM son caract^re 
comme femme et comme mire, qu'elle a sou- 
vent He menac6e par lul de sevices et mdme 
d'etre tuee ; 

" Considcimnt en fiut que le d^fendenr a'eni- 
vre souvent, et que dans ces circonstances 11 est 
glossier et brutal, d'une violence dangereuse ; 

''Considerant que le Jour de Paqaes en 
1880 la demanderesse, pour 6viter les riaques et 
dangers de cos violences a laiss^ le domicile 
conjugal, pour se r^fugier chei le pire du 
defendeur, ensnite ches son propre pire ; 

»< Considerant en fiut que la demanderesse a 
6te bonne et blenveiUante pour son mad et a'est 
to^jours conduite comme nne femme vertnenae ; 

«* Considerant que vii ces fiuts de menace, et 
ce£ emportements de son mari, dans ses Ivrea- 
ees, il y a danger pour la vie de la demande- 
resse; el qua la oontiaiadze k rotcramer vnc 
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son mari, serait Texposer & dtre maltraitde h 
rnort) k la premiere ivreese de ce dernier ; 

" Consid^rant que la demanderesse a juatifie 
sa demande en separation ; declare qne la de- 
numderesse est et gera s^par^ de corps et d'ha- 
bitation d'avec le defendeur, et defend au dit 
defendenr de cohabiter avec la demanderesse 
et de ]a rechercher et troubler ; declare aussi 
que la demanderesse sera 86par6e quant anz 
biens d'avec son marl, poar par elle en jouir 
^ part, ensemble de ceux qui lui sont 6chus 
par le mariage et durant le manage et qui poar- 
Tont lui echoir par la suite ; d6clare la com- 
munaute de biens ezistante entre les parties 
dissoute, pour dtre la dite communaut^ r4gl6e 
et liquid6e conform6ment h la loi." 

The majority of the Court were of opinion 
that the above judgment was correct. The 
defendant bad been guilty of violent conduct 
towards his wife soon after their mariage, and 
it was likely that hereafter he would go farther. 
Besides, proof of violence was difficult to make. 
It was very probable that the defendant was 
most biutal and violent when no one was 
present. The Court below having decided that 
the evidence was sufficient to justify a separa- 
tion, the majority of this Court were not dis- 
posed to disturb the judgment. 

The following dissentient opinion was deliv- 
ered by 

Bamsay, J. This is an action of tiparation de 
corpt by the wife. The declaration sets up, 
in effect, that « le d^fendeur s'est porte contre 
elle k de mauvais traitements, Ta souvent 
assaillie et f rappee, avec ses poings et avec 
ses pieds ; qu'il use de boissons enivrantes ; que 
dans ces occasions, il est brutal et qu'il Ta me- 
nace de la mort en diverse s circonstances, et en 
particulier, le jour de Pfiques 1880 ; qu'& cette 
date, le d^fendeur aurait battu la demanderesse 
et Taurait chass^e de son domicile." 

The evidence is far from supporting these 
allegations. On two occasions only is there 
any attempt to prove anything that could be 
called an assault. One of these occasions is re- 
ported in the evidence of the plaintiff's sister, 
Rosina Massie, a minor, living, it is to be pre- 
sumed, in her fiitner's house. She shows no 
particular disposition to lessen the gravity of 
what took place, and the assault is thus de- 
cribed : 

^ II a pris deux douzaines de terrlnoB dans 



lesquelles il y avait des cercles de fer (rond de 
poele), et il les lui a lanc6s dans les jambes." The 
other assault is established by the evidence of 
Felix B^dard. He thus relates the circum- 
stance : 

'* Question. — ^Paraissait-il excite par labois- 
son? 

Riponse. — II paiaissait dtre en ftte. 

QM<^iVm.— Qu'est-ce qu'il a dit & sa femme ? 

RSpofiu. — II a commence k jouer avec moi ; sa 
femme etait \k et elle s'est mise k rire. 

Qtteetion, — Qu*est-ce qu'il a fait? 

R^onee. — II lui ademand6: << Qu'as-tu 2^ rire,** 
en se servant d'une expression grossi^re; U 
I'a saisie par les bras en la secouant, et I'a re- 
toumee et lui a donn6 un coup de pied dans le 
derridre." 

We are expected to presume that on another 
occasion the defendant threatened her with a 
knife. But it appears that it was tobacco that 
he was going to chop and not his wife. 

It appears the defendant does make use of 
intoxicating drink and gets drunk occasionally. 
He is then violent in language, and it is proved 
that he used threats towards his wife of a not very 
formidable character. When the ierrinee were 
thrown dans tesjambee ns mademoiselle M61ina 
tells us, " il s'est mis k maudire' sa femme en 
disant : tu peux remereier le bon Dieu que ta scaur 
soit ici ee soir ; f^ett ee soir que tu en mangerais 
une volSeJ" On another occasion it appears he 
said to her, << tu ne passeras que par mes mains" 
or something like that. It is also proved that 
being drunk about Easter time, he said to his 
wife, << va-t-en avec ton pere, je n'ai plus besoin 
d'une Bacr6e femme comme toi." This seems to 
be almost all that could be scraped together 
with the greatest malignity, to justify this ac- 
tion. On the other hand it appears that defen- 
dant is, except on the occasions, not very fre- 
quent, of his being drunk, a kind husband, 
attached to his wife, and very industrious. But 
it was argued there were other occasions, which 
cannot be proved, of ill-treatment. This is 
possible, but we cannot presume them. The 
husband too has shown the greatest desire to 
make up the difficulty, and the wife left to her- 
self is not indisposed to return to her husband, 
but the father and mother interpose. This is 
fully proved. I don't think, then, that any 
sHfiees have been proved that would justify a 
judgment of separation, and this seems to be 
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the conclusion arrived at by the Gonrt below, 
fint it is said that the plaintiff had been infuriie 
par Mfi mart* dam ion earacUre eomms femme ei 
eomme rn^re. These are veiy palarU words, but 
they only express en r^tumS the iacts I have 
detailed. 

The principles which should guide Courts in 
pronouncing a sentence of iSparatian de eorp$ are 
well put by Ifassol, p. 14. 

I need hardly recall to mind the doctrine of 
"the antique world" as expressed by Pothieri 
for it is familiar to eyeiy lawyer. But even 
\n those happy lands where the admirable insti- 
tution of divorce subsists, and which are not 
yet thoroughly demoralized by it, the writers 
lay down very stnct rules as being those on 
which only it should be granted. Daubanton, 
397. I would therefore reverse. 

Judgment conQrmed. 

C Z. Champaffne for appellant 

Lorangeff Lofranger j* Beaudin for respondent. 



COUBT OF, QUEEN'S BENCH. 

Mo.«'^RBAL, January 19, 1882. 

DoBioN, C. J., Bam lAY, Tbbsibr, Cbosb & Babt, JJ. 

BowBN et al. (d^wS. below), Appellants, and 
GoBDON et al. (plffs. below), Beppondents. 

Procedure — OuaranUe — Option. 

A dUa'.ory exception was filedj aaking for eeeurity 
for eotta. Security woe given by the plaintiff 
bnt no judgment woe rendered on the exception, 
Eeldf thai this omiseion not causing any ir^ustice 
to the plaintift who did not complain in due 
timef teas not ground/or an appeal. 

An undertaking to give a purehaeer an introduction 
to a firm whose responsibility and standing 
shoutd be sati^actory to him, meant satirfactory 
at that datCf and d%d not imply in any way 
the continued solvency qfthe firm. 

Where a commission was payable in cash or bonds 
at the option qfthe debtor, part payment in cash 
was making an op/ion, and gave the creditor the 
right to demand the balance in cash. 

The appeal was fiom a judgment of the Sup- 
erior Court, at Sherbrooke, Doherty, J., main- 
taining the respondents' action for commission 
on the price of 4,000 tons steel rails. 

The respondents were a firm of brokers in 
London, England, and tjie appellants were the 
general contractors of the Quebec Central Bail- 



way. In 1877, E. C. Bowen, one of the appellants, 
being in England endeavoring to purchase nils 
and fifistenings for the Bail way, applied to re- 
spondents to introduce him to a finn who would 
undertake to sell and delii er 5,000 tons of steel 
rails, eto., on termE settled by Bowen, and h« 
gave them a letter agreeing to pay 2} per ceat 
commission on the invoice amount in consider- 
ation of their introducing to hi^ within two 
days a firm whose responsibility and standing 
were RAtisfi&ctory to him. The commlBsion wa8 
payable, at Bowen's option, either in cash or in 
the first mortgage bonds of the Quebec Ceotial 
Railway at 50 per cent, of their nominal value. 
The respondents, under this agreement, intrc 
dttced Bowen to the Bailway Steel k PUnt 
Company, of Manchester, from which he par- 
chased to the extent of 4,000 tons. The action 
was brought to recover a balance of commit 
sion. 

Bambat, J. Two questions arise on thi-' af>- 
peal — one of a purely technical character. The 
respondents, plaintiffs in the Court below, lire 
in England, and a dilatory plea was put in to 
suspend the action until plaintiffs should give 
security and file a power of attorney. It ie dnli- 
cult to see any very good reason for asking tor 
the production of the attorney's power in a ca^ 
like this. It is not a very gracious Qiing tc> 
do, for it presumes about the highest offence cf 
which an attorney can be guilty, or at least gro<s 
indiscretion, and in this case it must hare 
been abundantly plain to the appellants th%t 
the attomies had instructions. The pretentii>a 
is, therefore, not very favorable, though, sthctlj 
speaking, I think appellant-s had a right to be 
notified of the production of the power, and 
also that, according to the rules of procedorr, 
the dilatory exception should have been dis- 
posed of in some way. But there is another 
rule equally clear, that where defects of prac- 
tice that do not affect the substantial rights oi 
parties are passed over, It is deemed to 
be by consent. Now, what do we fiLd 
here? The dilatory plea is filed, it prodn^e^ 
its effect, appellants plead to the merits, and go 
to proof. This brings up the whole issues ; so 
the most that can be said is that the Cooil 
below has failed to adjadieate on a prelimina.7 
plea which ought to have been dismissed, wfch 
or without costs, in the discretion of the Coart. 
Appellants' grievance, therefore, is confined to 
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a possible loss of costs of a rery trifling amonnt. 
This is DO ground for appeal. 

On the merits a more important question 
arises. Appellants pretend that the commis- 
sion claimed is a fraud, that respondents agreed 
to introduce them to a reBponsible firm in Eng- 
landy from whom they could purchase steel 
rails ; that they were really in compact with 
another person called Hi 11 el, with whom they 
shared a commission of a like amount obtained 
from the vendors. This is neither pleaded nor 
proved. Appellants have another pretention, 
that the work was not perfoimed, and that the 
Steel Plant Company was not a firm of reapon- 
gihUily and satirfaetory standing. These last ques- 
tions mighty I think, arise on the general issue ; 
but I don't think it is the understanding of the 
words cited that the Company should remain 
solvent. The undertaking was to give the ap- 
pellants an introduction to persons whose stand- 
ing would be satisfactoiy to them at the time, 
and no more, and respondents are only asking 
for the commission on what was executed. 
The existence of the bargain is more than 
proved. It is partly erecuted. 

Another question raised by appellants is that 
they were not given the option of paying in 
bonds. This was not pleaded, and the appel- 
lants have already paid part of the commission 
in cash. Of itself this would, probably, prevent 
them from exercising their option anew, on the 
principle that having opUtj they cannot change. 

The Court is of opinion that the appeal must 
be dismissed with costs. 

Judgment confirmed. 

Hallj While j* Patuuton for appellants. 

Ives, Broum 4i Mwry^ for respondents. 



COURT OF QUEEN'S BENCH. 

Montreal, June 30, 1881. 

Doaiov, C. J., M03IK, Bamsat, Cross, k Baby, JJ. 

Clkmbmt es qual. (curator), Appellant^ k 
Frahcis (pet/, below), Bespondent. 

Procedure— Initrdiction-^CC, 328,332. 
A judgment t^interdietion which htu been pronoun- 
ced by the Prothonotaryj ia iubjeet to revieion 
by the Court only, and not by ajitdge in cham^ 
bere. 

The appeal was f/om the judgment of a 
Judge in Chambers, and also from a judgment 
of the Superior Court. 



One Mary Power had been interdicted, and 
Clement the appellant, had been appointed by 
the prothonotary, curator to the ioterdict. The 
respondent, by a petition in chambers in the 
Superior Court, complained of Clement's appoint- 
ment as having been made contrary to the ad- 
vice of the majority of the persons present at 
the tumilj council. On the 27th January, 1881, 
the Judge in Cliambers annulled the interdic- 
tion. 

The appellant thereupon petitioned the 
the Superior Court to set aside the judgment 
in chambers, but the Court declared that it had 
no jurisdiction to rei^se this judgment. 

Bambay, J. I th?uk a judge in chambers had 
no jurisdiction, and that the decision of the 
Prothonotary could only be' reversed by a judg- 
ment of the Superior Court. It will be observed 
that this case does not fedl within the operation 
of art. 1139, C. C. P. which has been taken 
from cap. 78 C. S. L. C. Sect. 25, and most in- 
correctly taken if it was intended to have the 
same effect. The Statute provides for the 
action of the Prothonotary « in cases of evident 
necessity," to avoid a delay by which a right 
might be lost or a wrong sustained. The code con- 
fers purely and simply ^ all the powers con- 
ferred upon the Court or a judge thereof" sub- 
ject to revision by a judge. It required some in- 
genuity to make such a jumble. The prothon- 
otary can alone do what a judge cannot do alone 
in chambers ; but the judge can revise a proceed- 
ing equal to the action of the Court although he 
could not initiate it. The case before us turns 
on other articles to be found in the C. C. They 
are Art. 328 and 332. The former of these art- 
icles appears to give an absolute jurisdiction to 
the prothonotary exactly similar to that given 
to the judge, and the latter article provides, 
that the exercise .of this jurisdiction shall be 
controlled by revision by the Court— we are 
left in doubt whether by three judges or by one, 
but at aU events by the Court, however held, 
and not by a judge in vacation. 

I would therefore reverse. 

The judgment of the Court is as follows :— 

«Lacour, etc.... 

« Consid6rant que, par I'article 328 du Code 
Civil, la demande en interdiction d'une personne 
en demence pent dtre 5kite devant la cour de 
son domicile, on un juge dicelle, on devant le 
protoaotaire de la dite cour ; 



302 



THE LfiGAL NBWS. 



« Bt considdrant que lorgqae rinterdictlon a 
6t6 prononc6e hora de coor, la d6ci8ion peut 
^tre r^YiBee par la cour ; 

<< £t conddirant que Tarticle 1339 da Code de 
Procedure ne s'applique qu'aux proc6d68 adop- 
tee en yeitu des diflferents titres de la partie da 
dit code de Proc6dare ; 

u Et con8id6raiit que les proc6d68 adoptdt 
pour faire interdire la dite Mary Power ne Bont 
pas des proc6d£8 qui ont eu lieu en verta da 
Code de Proc6dare, mais en yertu de Particle 328 
da Code Civil| et qa'un Juge en chambre n'avait 
aucane juridiction pour inflrmer la decision du 
protonotaire, et mettre de cote Pinterdiction de 
la dite Marj Power ; 

it Et consid6rant qu'il j a erreur dans le Joge- 
ment prononc6 par un Juge en Chambre, le 26 
Janvier 1881 ; 

<' Cette cour casse et annule le dit Jugement 
du 26 Janvier 1881 ; et condamne rintim6 k 
payer k I'appelant les frais encoarus tant en 
cour de premidre instancei que sur cet appel." 

Judgment reversed. 

Duhamel^ Pagnwlo ^ Rainville for Appellant. 

R, f L, Lqflamme for Respondent. 



COURT OP QUEEN'S BENCH. 

Montreal, March 6, 1882. 

DoRioN, C J., MoNKj Ramsay, Tebbibr k Cross, JJ. 
CouTURi (piif. below), Appellant, and Fostkr 

(defL below), Respondent. 

Procedure—Filing Exhibit, 

Where a marriage license wot not filed at the proper 
time by the clergyman atsed in damagesj and 
woe a/terwarde irregularly produced at en- 
quStSf the Court should not have excluded the 
exhibit altogether^ but should have allowed the 
party an opportunity to file it, <tfter due notice^ 
on payment qf costs. 

The appeal was from a Judgment of the Su- 
perior Court at Sherbrooke, Doherty, J., March 
27, 1880, dismissing the appellant's action, by 
which she claimed $500 damages from the re- 
spondent, the Rev. John Foster, a cler^man of 
the Charch of England, for having unlawfully 
celebrated the marriage of appellant's minor 
daughter with one George S. Cleveland. It was 
alleged that the marriage in question had been 
performed without the previous publication of 
bans, and without having first obtained the 



consent of the appellant^ or of any tntor or 
other per8on with power to consent to the mar- 
riage. It was also alleged that at f he time of 
the marriage the daughter, Km^lie, was a minor 
residing with her mother, and that since the 
marriage she had left her mother*8 house and 
had resided with Cleveland, thereby depririi^g 
the plaintiff of her services. 

The action was met, first, by a defense en/aiu 
and secondly, by a plea admitting that the re- 
spondent did, on the 12th May, 1879, unite in 
marriage Oeorge S. Cleveland and Em^ie Coq- 
ture, and that these persons represented to h m 
that Em61ie was of age, and he ^apposed that 
she was so ; that he performed the maimjcf 
under the authority of a license issued \>j the 
Lieutenant-Governor, and that ha had not beeD 
guilty of any negligence in the premises. 

The judgment dismissing the action in the 
Court below was as follows :— 

"The Court having heard the parties bj 
their respective counsel, as well on plaintif s 
motion to reject the deposition of G. 0. Doak, 
a witness for the defendant in this cause, and 
the exhibit therewith filed, as on the mentA, 
examined the record and the objections to evi- 
dence at enquSte, and deliberated, 

" Doth grant said motion upon the grounds 
thereof, and doth reject from the record said 
deposition and exhibit with costs ; 

^ And, on the merits, considering that, n 
against the express defense au Jbnd en ftui ici 
positive denegation of the plaintifif's allegatioos 
pleaded to this action, the plaintiff had fiailnl 
to prove the material aIi^;ations of her declar- 
ation, and more particularly her marriage with 
the late Couture, her alleged deceased hoi- 
band; 

*< Considering that the exception en Sr&: 
secondly and subsidiarily pleaded by defend^i 
constitutes no admission of said essential alle- 
gation ; 

** Considering that plaintiff's claim by this 
action is limited and restricted by said declaz*- 
tion to the value of her alleged daughters ser- 
vices for the balance of her minority, to vit : 
for a period of about six months, and that do 
specific value, or any value whatever, is pst 
upon said services by said declaration, nor any 
such value claimed thereby ; 

" And considering that plaintiff hath iailed to 
make proof of such value tor any period of tine, 
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with sufficient accuracy or certainty to enable 
this Conrt by its judgment to assess or award 
any definite sum of money as payment or com- 
pensation for snch services, even if plaintiff had 
otherwise shown herself entitled to such pay- 
ment or compensation, and that plaintiff hath 
wholly foiled to establish any right of action in 
the premises, or any definite or specific amount 
or sum of money for which judgment can be 
given in her &vor, doth dismiss this action, 
and considering that it results from the evi- 
dence of record that the defendant did not take 
the precautions required and proper prelimin- 
ary to celebrating and performing the marriage 
ceremony in question in this cause, this action 
is so dismissed without costs/' 

DoRiON, C. J. This is an action of damages 
by the mother of a minor against a clergyman 
in the Townships, for marrying her daughter 
while under age. There is no difficulty as to 
the fact that the appellant's daughter was a 
minor. The case turns upon another ground. 
The clergyman produced at enquite a license 
for the marriage of the parties, and there is a 
statute which says that a minister who in good 
faith mairies a party having a license is exon- 
erated from all damages by reason of the person 
not being of age or other cause. There can be 
no damages against the minister, therefore ; but 
there is this difficulty, — the license was not 
prodaced with the plea, but only at the en- 
quiu, and it was produced irregularly, and 
without notice to the plaintiff. A mo- 
tion was made at the final hearing to reject the 
paper. The Court below granted the motion 
and rejected the exhibit, but it also dismissed 
the action on the ground that the appellant had 
flailed to prove any damages. The Court below 
ahould have allowed the defendant to file the 
license on giving notice to his opponent. This 
was not done, and the case is now brought 
into appeal. The Court here does not think that 
it ought to reverse the judgment, especially as 
there is very slight evidence of damage. The 
respondent, there can be no doubt, had a 
license. However, to show that parties cannot 
violate the rules of procedure with impunity, 
the Court will grant the respondent no costs 
on the appeal. 

Bamsay, J. This is an action against a cler- 
gyman for marrying the minor child of appel- 
lant withont^appellant's consent, and that the 



said respondent knew that the said minor child 
had not the required consent. Article 157 
C. C. does not take away this right of action. 
It only gives to the Crown an action for a pen- 
alty not exceeding $500. The only effect, then, 
Art. 157 can have on the action of damages is, 
perhaps, to take away any claim for vindictive 
or exemplary damages. 

The action is met by a plea of general issue, 
and by an exception setting up that the 
respondent married the parties under spe- 
cial license, and not even knowing that the 
child £m61ie Couture was not of the age of 21 
years, and believing that she was of mature age, 
as declared in the license. The exception fur- 
ther specially denied that any damages had 
been suffered by the mother, and averred that 
the marriage was an advantageous one. 

The respondent did not file the special license 
with his plea, but produced it with the deposi- 
tion of Mr. Doak on the 29th January, 1880. 
Subsequently, on the 25th and following days 
of February, the appellant examined eight wit- 
nesses in rebuttal. 

After the inscription of the case for hearing 
on the merits, appellant moved to reject the 
testimony of Mr. Doak and the license produced 
by him. 

The Court by its judgment rejected Mr. Doak's 
deposition and the liceise, and dismissed ap- 
pellant's action without costs, on the ground 
that the only cause of damages alleged was loss 
of the services of the child, and that no loss 
thereby was proved. 

Strictly speaking, this judgment was prob- 
ably well founded, and, moreover, I don't con- 
sider that in a case of this sort the mother has 
any proprietary right to the services of a daugh- 
ter over 20 years of age, except when she is do- 
miciled in her house. In othec words, loss of 
services is not a measure of damages at all. 
But the evidence was allowed to go greatly be- 
yond the question of services, and it is fully 
established that the appellant suffered the dam- 
ages of mental suffering and disappointment in 
her affections, which forms the true ground of 
damages in a case like this. The Court might, 
therefore, have been justified in allowing an 
amendment of the declaration in order to take 
into consideration the evidence of this sort of 
damage. 

But there is another difficolty : the license 
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which has heen rejected was a fall answer to 
the demand, and I don't think it ought to have 
been rejected. It was irregularly filed, it is 
true, but this was only a question of costs, and 
the Court ought to have granted respondent 
leave to file it immediately. The statute of 
the 36 Vic. cap. 3, sec. 6, is clear on this sub- 
ject : " No minister who has performed any mar- 
riage ceremony under the authority of a license 
issued under this act, shall be subject to any 
action or liability, for damr ges or otherwise, by 
reason of there being any legal impediment to 
the marriage, unless, at the time when he per- 
formed such ceremony, he was aware of the ex- 
istence of such impediment." But even with- 
out that section I should be inclined to think 
that a license, where there was no collusion or 
fraud, would be a good justification. 

It has been said that we could not look at the 
evidence of Doak, or at the license, because it 
was rejected from the record, and that there was 
no appeal from the judgment rejecting it We 
don*t think that the appellant can gain any- 
thing by the severance of the question of the 
validity of this portion of the evidence from the 
main question. If the Judge in the Court below 
had said he did not attach any weight to this 
evidence, and that he decided the case without 
taking it into consideration, we certainly should 
not have been prevented from treating it differ- 
ently. 

There was a question raised at the argument 
of what is denied by the general issue, and 
what is admitted by a special plea, but I don*t 
think the matter comes up. 

I would confirm, and I concur somewhat re- 
luctantly, in the order as to costs of this appeal. 

The judgment in appeal is motivi as follows : 

« The CoQ't, etc. 

<* Considering that there is no evidence of 
the special damage alleged by the said appel- 
lant ; 

<* Considering that it does not appear that 
the said respondent was aware, at the time of 
the marriage in question, that the said Emelie 
Couture, daughter of appellant, had not reached 
the age of majority ; 

((Considering that there was a maniage 
license duly signed, authoriaing the said respon- 
dent to marry the said Emelie Couture and one 
George Samuel Cleveland ; 

u Considering that the existence of the said 



license was duly pleaded, bnt that it was nd 
regularly produced and filed ; 

« Considering that the said appellant did not 
object to the said irregularity in filing the said 
license, but examined several witnesses siil>§e- 
quent to the said irregular filing, and that the 
said license ought not to have been dismift.«€>i 
by the judgment of the Court below withcwt 
notice of the motion to reject the said Ucen^e, 
so that the said respondent might have iiio?«:d 
for leave to file the same regalarly ; 

". But considering that there is no error in 
the dispositive of the judgment appealed from. 
to wit, the judgment rendered by the Saperior 
Court for Lower Canada, sitting at Sherbn^kr, 
in the District of St. Francis, on the 27th of 
March, 1880, doth confinn said judgment vitb- 
out costs." 

Judgment confirmed without costs. 

L, C. Belanger for appellant. 

IveBj Brawn j* Merrf for respondent 

W, B. Ktrr, Q.C., counsel. 



RECENT ENGLISH DECISIONS, 
Inauranee — Fire Policy — SubrojfaUoH :^A^ 

the date of a contract for ihe sale of a boG>: 
which was insured against fire, and befor. 
completion of the purchase, the hojse vi>* 
damaged by fire, and the insurance companj, 
in ignorance of the contract, paid the vendt^ 
for the damage done. The purchase wa$ «cb- 
sequently completed, the vendors receiving th^ 
full amount of the purchase money, and &i<- 
retaining the moneys paid to them br tLe 
insurance company. On aa action bv the in- 
surance company to recover the moneys paid ^ 
them to the vendors, heldf that the inforaDc 
company were not entitled Oo recover, tb« p 'ii- 
ciple applicable to such a case being that o*' 
subrogat'on. (Q.B. Div. April 4, 1882.)— Ca^'- 
lain V. PreiUm. 



GENERAL NOTES, 

EaaATUM.— On paire SfTS, line 34, column 1, ic^- 
Justice Ramsay's letter, " lawyers gain by procrst^ 
legislation," should read " litigation." 

Sir Fletcher Norton, whose want of ooortefy «« 
notorious, happened, while pleading bef<ve I^**^' 
Marafield on eome question of manorial right, tc «3?- 
" My lord, I can illustrate the point in an vmtuxi e 
my own person. I myself have too little wi»-^" 
We all know it, Sir Fletcher," int«rposid the i&dft 
with one of his blandest smiles. 
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TffE MONTREAL COURT HOUSE, 

The exterior of the Montreal Coart House 
looks 80 impo^iog and its extent is so great, that 
the public may be taken by surprise when they 
learn that it is totally insufficient for the ac- 
commodation oi the Courts. The truth is that 
the selection of the design adopted was a gross 
mistake of the then Department of Public 
Works. It was seen at the time that the plan 
was demised without skill, and that a quantity 
of space had been wasted without object. We 
have no wish to insist on the mistakes of our 
predecessors : these remarks are only made to 
prefiKe the observation that what was scarcely 
adequate for the wants of 1850 is totally in- 
sufficient in 1882. In spite of adaptations and 
minor improyements, it is now painfully ap- 
parent to the judges and the officers of the 
Courts tbat some extension of the accommoda- 
tion is not only desirable but necessary. The 
Court rooms are insufficient in number, the 
offices are too small, the vaults are stuffed 
full, the judges have no privacy in their 
Chambers, and it is only in the passages there 
is room. 

What is the best way of getting over the dif- 
iicnlty ? Bricks and mortar are dangerous 
allurements for governments, and therefore 
great caulion is requisite before deciding to 
build. Bepairs or alterations of old buildings 
lead to endless cost and are seldom satisfiM^toiy. 
They have also the disadvantage, if extensive, of 
requiring a new habitat during the operations of 
transformation. It seems to me, however, that 
what is r«!quired for the Montreal Court House 
may be carried out with a minimum of these 
drawbacks. 

The most defective portion of the present 
building is the entrance. The stairs which lead 
to the great door of the building are so placed as 
to receive a double avalanche from the roof at 
each snow storm, and the consequence is that 
we are reduced to shut up the principal door, 
and creep in by the vaults, for nearly six months 
in the year. I would therefore suggest to 
take down the colonnade, bring it down to a line 



with the City Hall, and build up between it and 
the present building. A space of about 40 feet 
by 100 feet might thus be gained at a very 
moderate cost. The present stair-case, which 
is almost the only handsome part of the build- 
ing, would be preserved and be easily made 
available as a mode of communication with the 
different stories of the addition, and the busi- 
ness of the Courts could be carried on in the 
meantime without displacement. Objections 
to this scheme will no doubt present them- 
selves to the critical eye ; but I undertake to 
say that there is none of a serious character or 
none that cannot be easily overcome by the ad- 
vice of a good architect. Of course, if the old 
system of getting the plan from the contractor or 
builder is followed, excellent masoniy may be 
procured, but an inconvenient building will be 
the inevitable result. R. 



NEW P UBUC ATIORS. 

Blackbtonb'b CoMifBNTABUBs, for the use of 
students at law and the general reader, by 
Marshall D. Ewell, LL.D., Professor in the 
Union College of Law, Chicago. — Pub- 
lishers, Soule k Bugbee, Boston. 
In a compact and convenient little volume of 
600 pages. Prof. Ewell has given us the four 
books of Blackstone. The compression is 
achieved by leaving out obsolete matter, as well 
as some portions which are merely historical, 
explanatory, or argumentative. Leading prin- 
ciples are displayed in full-faced type, and the 
more important parte of the text are printed in 
brevier, while matter which may be passed over 
by the student in his first perusal of the work, 
is printed in a smaller type . The original pag- 
ing is indicated by figures in brackets, and a 
few references and explanations are also includ- 
ed in brackets ; but, while the exact words of 
the author have for the most part been preserv- 
ed, there Is no attempt at annotation. In this 
way, by the exercise of a little ingenuity in 
economising space, the student is presented in 
a small compass with a very fair edition of this 
standard author, without being embarrassed by 
many pages of obsolete law. The editor's experi- 
ence as an instructor of young men entering 
upon the study of law has no doubt been use- 
ful to him in the task of selection and excision. 
Altogether, this work will be found extremely 
valuable by those who wish to gain an insight 
into the English system of law, and the time 
devoted to its perusal by students in this 
Province will by no means be lost. The 
fourth book, "of Public Wrongs," will form 
a good introduction to the study of criminal 
law. We feel bound to add a word of com- 
mendation of the mechanical execution of the 
book^ The type is unusually clear, and even 
the portions printed in nonpareil may be read 
with the greatest ease. This student's edition 
will doubtiess supply a want, and become very 
popular. 
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DISTRIBUTION OF JUDICIAL WORK IN 
THE PROVINCE OF QUEBEC 

The following tables have been compiled by 
Mr. Justice McCord from the judicial statisticid 
returai published every year as required by law 
in the Quebec Official Qasette, and are intended 
to show the number of cases of all kinds decided 
by the Judges of the Superior Court They are 
the statistics referred to by Mr. Justice Bamsay 
in his letter to the Attorney-General. 

Table 1, which comprises the five years from 
18*75 to 1879, was prepared in lb80. Table 
2, comprising the years 1880 and 188 If has 
been prepared quite recently, and brings these 
statistics as nearly as possible down to date. 

Leaving out Iberville in both tables (there 
being no Iberville returns for Table 2), it 
will be found that the latter table ehows a de- 
crease of nearly 9 per cent in the amount of 
judicial work. The decrease in Montreal is 
about 13 per cent, but Quebec shows an increase 
of about 6 per cent. 

For the purposes of Table 2, and of its com- 
parison with Table 1, it has been assumed, as 
the nearest approximation possible in the ab- 
sence of returns, that the Iberville statistics 
would be the same as in Table 1, lees the 9 per 
cent, decrease just mentioned. 

A variety of conclusions, says the author, may 
be drawn from these tables, but the following 
are perhaps the most salient^ and they differ so 
slightly for each table that they show the re- 
sult not only of a five or of a two years, but also 
of a seven years, average. 

Tabus 1. 

1. The total number of cases decided being 
9699, the equal share of each of the 26 judges 
would be 373. 

2. Each Montreal judge has more than double 
his proportionate share of the total work of the 
province. 

3. Fifteen judges out of the twenty-six do 
(each in his own district) less than their pro- 
portionate share of work. Of these, fourteen 
decide less than 300 cases, eight decide less 
than 200, and two have almost literally no cases 
to decide. 

4. Fourteen judges, in their own districts, have 
less to do than would be the proportionate share 
of seven. 

5. The six Montreal judges have more to do 
than the sixteen judges outside of Quebec and 
Montreal. 

6. The six Montreal judges have (within 331 
cases) one half of the work of the whole pro- 
vince. 

7. Ten judges out of the twenty-six, (those of 
Montreal and Quebec"), have, within 176 cases, 
two-thirds of the work of the whole province, 
while the other sixteen have only 176 cases 
more than the remaining one-thinl. 

8. There are eight judges, out of the 26, wl)0, 
all together, in their own districts, have only 
one-ninth of the work of the whole province, 



and the work of thaie eighli compared with that 
of the six in Montreal, stands in the proportiGii 
of 1 to 4. 

9. In the three counties of Beaoce, Tem^ 
bonne and Chicontimi, in which no judge is re- 
quired to reside, there is twenty times oior 
work to do than in the two couitiea of Gaspe 
and Bonaventnre where two judges are roquii«d 
to reside. 

10. The two judges of Oasp^ and Bonaventnre 
have together, in Sieir own districts, about ooe- 
twentieth of the amount of work to do that 
would be the proportionate share of oqe jnd^e 

1 1 . The three judges of Rimouaki, BonaTen- 
ture and Gasp6, togeUier,have not one half of tht 
work to do, in their own districts, that would l>^ 
the proportionate share of one judge. 

Table 2. 

1. The total number of cases decided beiLg 
8828, the equal share of each of the 26 judges 
would be 340. 

2. Bach Montreal judge has, (less a very SBiall 
fraction) double his proportionate share of iht 
total work of the province. 

3. Fourteen judges out of the twenty-six dc 
(each in his own district) less than their propor- 
tionate share of work. Of these, thirteen 
decide less than 300 cases, nine decide less than 
200, and two have almost literally no cases to 
decide. 

4. Fourtc en judges in their own districts hsT« 
less to do than would be the proportionate siure 
of seven. 

5. The six Montreal judges have over tv'* 
shares more to do than the sixteen judges cmi- 
side of Quebec and Montreal. 

6. The six Montreal judges have (within y-Z 
cases) one half of the work of the whole pn> 
vince. 

7. Ten judges out of the twenty-siXf (tbott cf 
Montreal and Quebec), have, within 98 csks. 
two-thirds of the work of the whole proTic c 
while the other sixteen have only 98 cases uKre 
than the remaining one-third. 

8. There are eight judges, out of the tweon- 
six, who, all together, in their own districts, btr? 
not one tenth of the work of the whole proriDrf . 
and the work of these eighty compwed vi;b 
that of the six in Montreal, stands in the pro- 
portion of 1 to 4}. 

9. In the three counties of Beance, Terre* 
bonne and Chicoutimi, in which no judge is re- 
quired to reside, there is very nearly ten time^ 
more work to do than in the two counties oi 
Gasp6 and Bonaventure where tw judges srr 
required to reside. 

10. The two judges of Gaspe and Bousvert- 
ture, have together, in their own districts, Abi>ut 
one eighth of the amount of work to do tJ)&t 
would be the proportionate work of one joti?« 

11. The three judges of Bimouski, BoDs^eo- 
ture and Oaspd, together, have not one haXi ct 
the work to do, in their own districts, thai 
would be the prGq;>OfftioDate shue of one ja4ge. 
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Suits and Oppositions. 


Pbiiioo. Writs, 
Ejictioimts, 
Jury Tiuals, 
Lbssors Aim 
Lissm, d'c. 
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43 
49 
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19 
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00 
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00 
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00 
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160 

48 

132 

196 

4 

40 

100 

98 

84 

83 

2203 

127 

916 
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68 

63 

76 

174 

85 
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12 

17 

84 
96 
88 
93 
1863 
86 

746 

111 
56 

111 


267 
84 

167 


148 

45 

161 

158 

8 

29 

92 

97 

86 

88 

2033 

107 

831 

147 

62 

87 

38 

221 

85 

236 


59 
47 
61 
44 

5 

36 
40 
36 
53 
1137 
11 

938 

68 

20 

2 

15 

154 
53 

109 


51 

6 

50 

15 
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33 
50 
44 
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37 
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43 
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68 
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51 
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13 
11 
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12 

37 
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16 

25 

10 
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14 

14 
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3 
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2 
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27 


229 

101 

230 

202 
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37 

164 

145 

149 

134 

149 

3913 

149 

1874 

209 

91 

94 

55 

398 

131 

366 
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Beauhamois 


I 331 
203 


Terrebonne 

Bedford 


Bonaventure 


8 


Ga8D6 


37 


Iberville 

Joliette 


1$4 
145 


Kamouraska 
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Montmaffny 


653 
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Montreal •• 


Ottawa 


149 


Quebec 
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Richelieu 


209 


RimouBki 


91 


Hairuenay 


39S 


Chicoutimi 

St. Francois 


St. Hyacinthe 
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131 

366 



*The number of cases in Reyiew multiplied by three, as each case requires three judges. 
NoTR.-^The dash ( — ) means that there is no return published. 



COIPABATITE LISTS H THE ORDEE OF THE RELiTITE AIOUIT OF WORK FOR EACH lUME. 

(TABER 1.) (TABLR 2.) 



Montreal 763 

Quebec 443 

St. Fnin<;oi8 , 414 

Three Rivers 369 

Beauharnois and Terrebonne 286 

Bedford 286 

Richelieu 283 

St. Hyacinthe 276 

Arthabaska 241 

Montmagny and Beauce 234 

Ottawa 185 

Joliette 185 

Iberville 180 

Kamouraska 174 

Rimouski 153 

Saguenay and Chicoutimi 134 

Gasp6 14 

Bonaventure 6 



Montreal 652 

Quebec 468 

St Fran<;ois 396 

Three Rivers ,. 365 

Beauharnois and Terrebonne 331 

Montmagny and Beauce 283 

Arthabaska 329 

Richelieu 209 

Bedford 202 

Iberville 164 

Ottawa 149 

Kamouraska 149 

Saguenay and Chicoutimi 149 

Joliette 145 

St Hyacinthe 131 

Rimouski 91 

Gaap6 3T 

Bonaventure ^., S 
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H0TE8 OF GASES. 



COURT OP QUEEN'S BENCH. 

Montreal, March 24, 1882. 

DoBioN, C J., Moke, Bambay, Tbssibb k Baby, JJ. 

The Cavada Smppura Co. (plfifs. below), Ap- 
pellants, and The Victor Hudon Cotton Co. 
(deils. below), Respondents. 

SaU—^UnM9Wvered principal — Tender. 

A, €ietinff/ar B, hie undiscovered principal, told to 
C a cargo qf coal to arrive, C to have the op- 
tion qf taking the coal at the weight given in 
the bill qf lading or qf having it re-tceighed 
at telUr^e expente, C accepted the coal with- 
out re-weighing, but qfierwardt to&ighed it in 
Am oum yard, without notice to the teller, and 
maed it with other coal. Held, (I) that B, the 
undiscovered principal, might sue on the contract 
in his own name. (2) That C, by tendering in 
his second plea the price qfthe coal admitted to 
have been received, acknowledged that the action 
had been properly brought by B. (3) That 
C, by accepting the eoal without re-weighing^ 
JfMfeited his rights in respect to a deficiency. 

The appeal was from a judgment of the Superior 
Conrt, Montreal, Mackay, J., dismissing the ap- 
pellants' action . The judgment of the Superior 
Court will be found in 3 Legal News, p. 170, 
where the facts are explained. 

In appeal the decision of the lower Court was 
reversed, Dorion, C. J., and Ramsay, J., dissent- 
ing. The judgment of the Queen's Bench is as 
follows : — 

« The Court, etc 

<< Considering that the appellants, plaintiffs 
below, have proved, by legal and sufficient 
evidence, the liability of defendants' company, 
the now respondents, towards them, as alleged 
in this demand *, 

*^ Considering that on the 13tb^ of August, 
1879, the appellants acting by Thompson, Mur- 
ray k Co., through their broker, James S. 
Noad, sold to respondents a cargo of coal, then 
to arrive on the ship ^ Lake Ontario," at $3.75 
per ton of 2,240 lbs., said cargo to contain, ac- 
cording to the Bill of Lading, 810 tons 5 hun. 
dred weight, and the terms of payment being 
net cash, or at 30 days with interest added, at 
respondents' option, and with the further option 
of taking the cargo at the weight given on the 
fisce of the Bill of Lading, or of having it 



reweighed at the expense oi said appellants, 
brokerage payable by the latter ; 

" Considering that the said appellants through 
their said agents Thompson, Murray k Co., act- 
ing as aforesaid by the said James S. Noad, 
delivered the said cargo to the respondents who 
accepted the same without having it re-weighed 
at seller's expense as they had a right to do, ac- 
cording to the terms of the said sale, such as 
mentioned in the bought and sold note address- 
ed by the said J. S. Noad to the said Thompson, 
Murray & Co. on the said 13th day of August, 
1879; 

« Considering that it was only after the 
delivery of the said coal and its acceptance, that 
the respondents caused it to be weighed, and 
found that the said coal was considerably de- 
fective in quantity, it being, in ilACt, short of 89 

tons ; 

« But considering that said weighing was so 
made by the said respondents in the absence of 
the appellants, and without notice to them, and 
that, at a time when the said respondents were 
bound by the option they had previously made, 
and therefore had no right to refuse payment 
for the said cargo on the ground of a deficiency 
in the delivery ; 

^ Considering that the liability of the princi- 
pal towards third parties for the acts of his 
agents is reciprocal, and that actions and reme- 
dies which could be waged by third parties 
against a principal not named in the contract, 
could also be enforced by the principal against 
third parties, according to the nature and extent 
of the former's rights ; 

« Considering that the appellants are a Cana- 
dian corporation, and would have been Jointly 
with their said agents or severally liable to- 
waids the respondents for the said deficiency 
of 89 tons in the quantity of coal sold by them 
to the lespondents through their said agents 
acting as aforesaid, had not the respondents 
forfeited their rights in that respect by their 
acceptance of the coal as above stated *, 

<* Considering, moreover, that the respondents 
in tendering, as they have done, in this suit, 
and depositing into Court the sum of $2,890.72 
as the value of the quantity of coal actually re- 
ceived by them, have acknowledged their liabil- 
ity towards the said appellants, and that the ac- 
tion in this cause has been properly brought, 
and should have been maintained by the judg- 
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ment appealed from, and that such tender is in- 
sufficient ; 

« Ck>naideTing, therefore, that in the said 
judgment appealed from, to wit, the Judgment 
rendered by the Superior Court sitting at 
Montreal on 31 st of March, 1880, by which the 
action of the plaintifib now appellants, was 
dismissed with costs, there is error ; 

<< The Court now here, proceeding to render 
the Judgment which the said Court below ought 
to have rendered, doth condemn the defendants, 
now respondents, to pay to the appellants, 
plaintiflfs below, the sum of $3,038.44, as the 
▼alue of the said cargo of coal, according to the 
said Bill of Lading, with interest from the 3rd 
of September, 1879, at the rate of 6 per cent, per 
annum, and the costs incurred by the said 
plaintifiis, appellants, as well in the Court below, 
as in this Court (the Hon. Sir A. A. Dorion, 
Chief Justice, and Mr. Justice Ramsay dissent- 
ing). 

The dissentient opinion of Mr. Justice Bamsay 
was as follows : — 

Ramsat, J. The appellants sued the res- 
pondents for the price of a quantity of coal, 
$810.05, on a special action setting up that 
Thompson, Murray k Co. were their agents for 
a long period, and that through them appel- 
lants sold to respondents the coal in question. 

The respondents met this action by a plea 
in which they said they never knew appellants 
in the matter, that they bought from Thomp- 
son, Murray k Co., and that they were ready to 
pay them and were not bound to pay appel- 
lants. 

It appears that in England a special action 
of this sort can be brought, even when there is 
a contract in writing, provided the contiact be 
not under seal (Collyer on Partnership, 663) ; 
and the contract may probably be produced in 
proof. But the action cannot be brought on the 
writing : (Dunlap's Paley Ag., No. 324, Note A.) 
It seems to me that such a rule is contrary to 
strict principle, and English writers know well 
enough that the rule of the civil law diflfers from 
the rule of the common law (Story, Agency, 
164). We must be governed by the law of 
France on the point. It seems perfectly clear 
that under our system no such action can be 
brought. Many authors hold that not only the 
principal cannot sue, but he cannot be sued. It 
was argued that this was true, but that our code 



had laid down a rule thai neoesaarily inplied 
that the principal must have such an adioD. 
Article 1 727 C. C. having given to the pordiMer 
the right to sue the undlscoverad principal to 
force him to ftilfll the obligatioai of his agent, 
the reciprocal action must lie. But I do aot 
see that this follows, and in Fiance maay 
writers held with Pothier that the parclnas 
might go past the agent and attack the prm- 
cipal directly. (See Troplong, Mandat, 435 
and following, and the decidons he reriews.) 
The principle is this— « legal relal ion is crested 
by equity between the undiscovered mandator 
and the other party, and not by the contnd 
There is no inconvenience in his proceeding 
without calling in the mandatary, or at as^ 
rate it is an inconvenience only to himaeif 
But if the undiscovered principal suei the 
other party without putting che mandatarr a 
eauMf the defendant is liable to another ndt 
No evidence, not even an admisalon, would pit 
him in the position he has a right to be in. He 
is entitled to be enabled to plead the m judi- 
eata. It has been said, if the agent is iuol- 
vent can't you follow your prc^rty? I think 
you can, but that case involves different priaci- 
ples ; and the necessity of putting the interested 
parties en cautey equally exists. 

Judgment reverted 

Damdionf Monk ^ Crou foi Appellants. 

Beiqv€ J* MeOoun for Respondents. 



COURT OF QUEENS BENCH. 

MoNTMAL, September 30, 1882. 

MoKK, Raxbat, Tissisit, CaoBS A Rast, JJ. 

Thk Canada Fapbb Co. (defts. below), Appel- 
lants, and Tna British Ambbicav Laid Ca 
(plaintiffs below). Respondents. 

AiUe qf stolen efeeU — Trading in mmilar miiela- 

C. C. 1489. 
A/armer eMing eordwood/rom kit land it a tnde 

dealing in eitnilar artielea witAtfi tAt mtamag 

qfC.C. 1489. 

Wood cut and sold from land held under e '•* lec- 
tion iiekH" eontaimng a prokMlien to cd 
fpoodf it not stolen prcpsrt^jf within the meaif^ 
qf the above article. 

The appeal was from a Judgment of tb« Cir- 
cuit Court, at Sherbrooke^ condemning the ap- 
pellants to restore and deliver over 130 coidai^' 
wood, or to pay $169.60 as the valoe thereoC 
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The appellants, the Canada Paper Com- 
pany, daring the winter of 1879-1880, amongst 
a large quantity of wood purchased from 
different parties for the purposes of their 
paper mannftctoiy in the village of Windsor 
Mills, hoQght 130 cords from a young man 
named Edward Martin. The respondents al- 
leged that this wood was stolen from them, and 
that it came into the possession of the appel- 
lants unlawfully, and they asked that the wood 
be given up to them, or that they he paid its 
value. The Court below maintained this de- 
mand. 

White, for the appellants, submitted that the 
judgment was unfounded. The Land Com- 
pany, respondents, on the 9th July, 1879, gave 
one Antoine Martin a location ticket for a lot 

of 200 acres, about four miles from the village 
of Windsor Mills. The price was $5 per acre. 
The location ticket contains a prohibition to 
cut timber. The appellants require a large 
quantity of cord wood for their establish- 
ment, and in the fall of 1879, among 105 
peisons who came to their office for the purpose 
of contiacting to supply cordwood during the 
winter was Edward Martin, who, it subsequently 
appeared, was the son of Antoine Martin, and 
who was then eight months under age. The 
Company's agent, howe?er, was not aware at 
the time that Edward Martin was related in 
any way to Antoine Martin. From the latter 
they would not have bought at all, as he had 
been guilty of trespassing on a previous occa- 
sion. The Company's agent made the purchase 
in good faith, and believed Edward Martin to 
be a dealer in wood. The appellants submitted 
that the Land Company never owned this cord- 
wood. All they ever owned in it was the 
'^stun^page,'' — ^the trees or material from which 
the cordwood was manufifictured. The trees 
had been cut down, and from them had been 
manufactured cordwood, which was an article 
of commerce, just as much as railway ties, shin, 
gles, fence rails or telegraph posts. The stump- 
age was worth less than twenty cents per coid. 
The distance to the village was four miles, and 
it was worth seventy cents per cord to haul it. 
The labor of chopping and cutting was worth 
more than double the value of the material. 
Secondly, it was submitted that the cordwood 
was not stolen from tbe respondents in the 
criminal sense, which would affect the rights of 
third parties. The cutting of the timber with- 
out permission was a breach of the contract be- 
tween Antoine Martin and the Loan Company, 
and would be ground for a eapitu. The cutting 
and removing trees from the land of another is 
by statute a larceny, hut here Antoine Martin, 
the fiither, was in possession of the land under 
a location ticket, and it was his property sub- 
ject to the conidition of payment. Antoine 



Martin could not have been convicted, under 
the circumstances, of stealing cordwood from 
the Land Company. Further, even if the Land 
Company were the owners of the cordwood af- 
ter it had been cut, chopped and hauled, the 
sale to the appellant was not a nullity. The 
Paper Company bought in good faith from a 
person dealing in wood, and Article 1489 of the 
Code says : « If a thing lost or stolen be bought 
in good faith in a fair or market, or at a public 
sale, or from a trader dealing in similar articles, 
the owner cannot reclaim it without reimbiu*s. 
ing to the purchaser the price he has paid for it." 
Martin was in actual possession of the wood as 
proprietor, and under Article 2268 actual pos- 
session of a moveable by a person as proprietor 
creates a presumption of lawful title. It was a 
commercial matter, and the appellants in any 
case were entitled, under Article 2268, to be re- 
imbursed the price which they had paid for the 
wood. 

JBrooka^ Q.C, for the respondents, contended 

that the appellants were shown to be in bad 

faith. Their agent (Travis) admitted that he 

would not have bought the wood from Antoine 
Martin, and yet he bought, without any enquiry 
whatever, from his son, a young man only 
twenty years of age. As to the fact of larceny, 
it was submitted that the theft need not be such 
as would render the party subject to indictment 
for larceny. The wood was unlawfully taken 
and carried away from their possession, without 
their knowledge and against their will, by Ed- 
ward Martin, with intent to appropriate it to 
his own use. The respondents were proved to 
be owners of the wood, and the change of form 
from trees to cordwood did not affect their 
right to revendicate their property. The 
appellants' pretension that it was a com- 
mercial matter was not sustained by the evi- 
dence, it appearing merely that one person had 
bought one cord and Fnother had bought three 
or four cords from Edward Martin. 

Ramsat, J. This action arises out of the 
rights retained by the respondents over lands 
conceded by them. It seems they give loca- 
tion tickets to settlers containing certain re- 
serves, and amongst others a prohibition to cut 
wood. These location tickets are mmm Being priv^^ 
and they are declared to create only a personal 
covenant between the parties. One Antoine 
Martin obtained one of these tickets for a lot of 
land belonging to respondents, and in violation 
of his covenant with respondents he cut a quan- 
tity of wood, converted it into cordwood, and 
through his son, Edward Martin, sold 130 cords 
of it to appellants. Respondents attached the 
cordwood as being their property, and prayed 
that the wood might be restored to them or that 
appellants should pay them $1000 damages. 
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The jadgment of the Court below condemned 
the appellants to deliyer up the 130 cords of 
wood or pay the respondents $159.50. 

The theory on which this judgment appears 
to be founded is that the wood was stolen pro- 
perty, that cutting it into firewood did not alter 
its nature, that it was not a commercial con- 
tract, and that it was not sold in open market 
or in the ordinary course of business. 

The goyerning principle with regard to 
moveables is that possesnon vaut titre. The ex- 
ception that stolen effects may be recovered by 
the owner even from the innocent purchaser. 
That is to say, the thief could not convey a 
title. To this exception there were exceptions. 
This system has been modified by the Code. It 
starts Irom the doctrine that <<the sale of a thing 
which does not belong to the seller is null, sub- 
ject to the exceptions declared in the three next 
following articles.** This is not only a novelty, 
it is a rule incompatible with other parts of the 
Code, and, above all, it is absurd, as being phy- 
sically untrue. The sale of another's property 
gives rise to preBcription, and, followed by pos- 
session, it creates a presumption of lawful title. 
These are not provided for in " the three next 
following articles," but by Article 2268. Again, 
A sells B a penny roll, which B eats ; the sale 
cannot be null. It has had its fullest effect. It 
may be said that the Code merely refers to the 
legal effect, but this answer, as I have shown, is 
insufficient. The legal effects are as apparent 
as the physical. The truth is the doctrine of 
the old law was set aside to make room for a 
false doctrine, presumed to be more in accord- 
ance with the rule of morality, the mischief of 
which was to be remedied by exceptions. It may, 

perhaps, be said that Article 1487 C. C. should be 
interpreted as though it only applies strictly 
between the parties. But be this as it may 
Articles 1488 and 1489 establish two categories 
which are notable exceptions to Article 1487 
however interpreted. Article 1488 excepts the 
sale in all commercial matters. Article 1489 
lays down a rule for articles lost or stolen ; they 
can only be revendicated from a purchaser in 
good faith who has bought at a &ir or market, 
at a public sale or from a trader dealing in 
similar articles, on repayment of the price of 
acquisition. 

Now admitting, for the sake of argument, that 
this cord wood was lost or stolen, it seems tome 
it was bought in good &ith by appellants from 
a person trading in similar articles. It was 
not, of course, a commercial matter, but trad- 
ing, in Article 1489, does not appear to me to 



be restricted to commercial matters. A fiume; 
does not do an act of commeroe in selling cord- 
wood from his land, but he certainly trades or 
deals in similar matters. The respondents, 
then, taking the most fitvonble view of the 
case for them, should have offered to reimburse 
the appellants the price ihey paid for the wood. 
But another question arises. Was this wood 
lost or stolen ? I think not At nkost, the 
breach of the covenant between Ujutin and the 
respondents was merely a trespass a qnestioa 
of title subject to some difficulty. It is very 
true tbat under our Begisk-y laws the holding of 
Martin was precarious in the extreme^ and 
might be defeated. The Company respondent; 
might have sold the land out and ont» but this 
does not appear to me to depend in the least od 
fhe declaration of the location ticket that the 
covenant is personal, but on Article 209t. Se« 
also Article 1478. 

There is a third reason why I think the 
judgment cannot be maintained. Bespond- 
ents had no right to more than the valise 
of their timber as against iqipellants in aor 
case. — Article 435. To convert their action c^ 
damages against their impecnnioos parchsder 
into a claim against an opulent company is 
ingenious, but scarcely calculated to sacoecd 

Allusion has been made to the case of Cu- 
ailt i Crawford. In the case of The City Bank 
^ Barrow (L. B. 5 House of Lords, p. 669), tbct 
decision has been the object of what I may al- 
most call bitter invective in the House of 
Lords, with what show of reason I am not call- 
ed upon now to discuss. It will always remain 
a question of taste how to deal with judicial 
utterances. It may seem witty in some circl«t 
to read this Court a lecture on the Titles of car 
own Code. To reasoning persons it will proba. 
bly appear to be superficial. For my part I am 
a thorough democrat in the republic of leitersi 
and I seek no quarter for my judicial opinions . 
If I cannot sing with Longfellow, « I shot so 
arrow in the air,^' in expressing an opinion. I 
may so far borrow his idea as to say that I have 
sent ibrth a warrior to do battle for truth, and to 
help to create a jurisprudence, or be overwhelm- 
ed, according to its deserts. Being of thii: 
mind, it signifies little to me whether a Lord 
Chancellor is pleased to transfer the tactics of a 
debating society to the benches of the Honse of 
Lords or not. But I am not indifferent to mi^ 
representation in such matters, and it seems to 
me to be fair to the public, as well as to mjmli 
to state that I never said broadly or the reveivcf 
that pledge was implied in sale ; bat I did say 
this, that if a thief could not sell he could nc< 
pledge, and to this I adhere . It is obvious that 
what the law intended to strike was the crime 
and the profit to the probable criminal, and nm 
any particular form by which he tried to secnrc 
the profit of his delinquency. 

Judgment reverted. 

HaU^ Whits i PanneUm for the appellants. 

BroolUf Camrand ^ Bmd for the reapoDde&t& 
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Vol. y. S£PT£Bifi£B 30, 1882. No. 39. 

JUDICIAL REFORMS. 

The following letter has been addressed by 
Mr. Justice Cross to the Attorney-General, on 
the subject of the proposed judicial reforms : — 

To the Honorable ike Attorney-General 

Jot the Province qf Quebec. 

Sib, — Tour predecessor in office having re- 
quested the opinion of the judges on the re- 
forms suggested in the Report made to the 
Legislative Assembly by the Codification Com- 
mission on the subject of judicial reform, I beg 
leave to make the following observations : 

Perhaps no attempt to present the subject to 
the profession and the public interested has 
hitherto been made so comprehensive in its 
completeness as the one on which I venture to 
make the few remarks now submitted. 

It seems to embrace all, to have omitted noth- 
ing, and to have its^ parts appropriately fitting 
into each other. 

I do not intend to attack nor even to crit- 
icise a system, nor to attempt to substitute one, 
but merely to make some general observations 
evoked by my own experience, in the hope that 
tfaey may be found to support the views of some 
possessing the knowledge and ability to deal 
with this subject^ and who may have given it a 
careful study. 

A principal object to be kept in view seems 
to me to be to preserve what we have that is 
gcKxI, to be cautious in making changes, and to 
let these be based as much as possible on evident 
necessity, with as little as may be in the direc- 
tion of what is merely experimental. 

In revising the legislation for the last forty 
years on the subject under consideration, 
although we can discover many amelior- 
ations, numerous incongruities wiped out and 
process of a special character focilitated, yet 
should we ask ourselves whether the expedients 
for delay and frustration of the operation of 
the law are less numerous and less effiective 
than at the commencement of that epoch, 
whether the average delays of lawsuits are dim- 
inished, I fear we should have to answer in 
the negative. Are the ameliorating forces 



therefore little effective, or have they taken a 
wrong direction? I am convinced that no 
general satisfiBu:tory answer can be given to 
this question, and if we wish to elucidate we 
must discriminate, but my object is only to 
take a general view. 

It seems to me that in one direction there 
has been too much legislation, and that is in at- 
tempting to regulate the proceedings in Court, 
and especially fixing the delays within which 
rights must be claimed. 

While I hold that the defining of rights is the 
proper province of the legislature, the regulation 
of the machinery by which these are put in 
operation is best left to the action of the 
Courts. The legislature operates with a meas- 
ure of iron yielding little to emergency. Courts 
with a stricter rule for cases in general can 
temper it by concessions to meet the justice of 
particular cases. To comprise as much as pos- 
sible all cases, the legislative delays are usually 
made more liberal than those of the Courts, 
but necessarily less plastic. Loss of time in 
ordinary cases is more likely to result from 
the operation of the former than from that of 
the latter. While the former three day rule 
might seem sufficient to a Court which could 
always concede further delay for special cause, 
it could not perhaps be judiciously adopted by 
the legislature to form a general rule, and rules 
of practice can readily and conveniently be 
altered as the test of experience impresses itself 
directly upon the Judges who have the remedy 
in their own hands to apply according to the 
emergency. Many instances will readily occur 
in which the superior advantages will be appar- 
ent of the control of the Judges in matten 
reasonably falling within the province of Rules 
of Practice. I would suggest avoiding le^isla. 
tion as much as possible in mattera merely 
regulating the exercise of rights and matters of 
practice, including all special formalities merely 
touching the mode or manner of proceeding, at 
least until it became apparent that the judges 
in this respect failed in their duty, or were un- 
successful in controlling litigants in the exercise 
of diligence. It seems to me that much time is 
lost with the formalllies of inscriptions and 
notices to proceed, good in themselves but not 
always essential, and much whereof might fre- 
quently be avoided by a simple entry on the 
Boll by the judge in the presence of the partieSi 
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and when they were by any reasonable means 
fiafficiently warned, formal objections to the 
proceedings should at all times be admitted 
with great caution. 

This but gives an instance of the superior 
advantage of Judges' rules over those fixed by 
the Legislature. 

Perhaps the most important couHideration 
for fiicilitating the administration of justice, is 
compelling the parties to place promptly before 
the Court the points really in di»ipute between 
them, and the avoidance of issues, designed 
only to embarrass an adversary ; a familiar ex- 
ample of which may be given iu the plea of 
dSfeme en fait or general issue, but the same 
may be said of every special denial of a fact 
which the party making it knows to be true. 

The articulation of facts has been tried as a 
remedy to this evil ; it has not succeeded. Were 
it even better guarded than it has been and 
practised with a greater desire for its efficacy 
on the part of the profession than has been 
manifested, the measure of its success most still 
prove very incomplete, and I think not worth 
the experiment of attempting its amelioration. 

A pleader in bad faith or with a view to delay 
will endeavour to spread the issues as much as 
possible, and to embarrass his adversary with as 
many difficnltiea as it is possible for him to 
raise. The only preventative suggested has 
been to visit him with the penalty of costs, but 
this has been nnsnccessfully attempted during 
the last twenty years and upwards, while this 
system has been in force, nor can it ever under 
improved rules attain to any great measure of 
success. The pleader who is interested in creat- 
ing embarrassments in framing the issues will be 
equally so in the construction of the articula- 
tion of facts ; they may be framed in a complex 
form partly applicable and partly inapplicable. 
The labour of the Judge, already sufficiently 
taxed in the unravelling of legitimate issues, 
becomes ten times more so in framing out ot 
such labyrinth of confusion the main issues ac- 
tually raised. When that is done the separation 
of the portions of proof applicable to the issues 
on which one of the parties has failed, has 
proved a task of such difficulty that it has sel- 
dom been attempted, and when done, not over 
successful in the result. It is not a labour 
which ought to be imposed on the Jadge, nor 
one that he can frilAl to the satisfiiction of the 



parties. It is they and not he that shoold haTe 
Che labour and responsibility of framing the 
Issues that are to be tried. It is by compulsion 
much better done by them than by him. This 
could be easily accomplished by the adoption 
of a system of pleading so fiir scientific as to 
oblige all distinct defences to be arranged under 
separate heads, not to allow duplicity of plead- 
ing but to have each separate demand or sub- 
stantive ground of defence kept distinct 
from others which might be available, and which 
could also be pleaded under distinct separate 
heads. Separate costs could be easily taxed on 
each of these separate issues against the party 
who had succumbed, whether Plaintiff or Defen- 
dant. Each would consequently have great inter- 
est in raising only such issues as he thought 
could be sustained, and there could be no great 
difficulty for a Judge when as a general mle 
taxing each issue against the party who had 
wrongfully raised it, giving such temperament 
to the rule as not to impose costs against a 
party losing an issue when he seemed on the 
whole to have had probable cause for raising 
the issue. By this means the responsibility of 
allegations could readily be made to fiftil upon 
the party affirming, and that with a distinctness 
of measure which involved no serious difficulty. 
The issues would be naturally narrowed to 
those only which the parties thought worth 
while seriously to raise; their interest would 
prompt them to make these as few as possible ; 
the ca83 would then come to be tried not on 
what the Judge supposed to be real issues as he 
gathered them from a mass of allegations which 
contained fiilse and true issues intermingled, 
broadened to the extent that the parties might 
think desirable to embarrass each his adversary. 
The parties themselves would have the responsi- 
bility of framing their respective pretensions, 
and no arbitrary notion of the Judge could take 
this power out of their hands, as for instance, 
is the case in framing the questions to be sub- 
mittt'd to a Jury, a system borrowed from the 
practice in Scotland under a Statute made for 
the introduction there of jury trial in civil 
cases ; a system which even there, under a much 
better practice than we have, has been far from 
resulting in a success, and which here may be 
said to have been a miserable failure. 

The articulation of fieujts, as practised here, 
should certainly be abolished. It has created 
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embam68ment and led to injostice. The in- 
stances in which it has proyed of value, I think, 
are exceedingly rare ; I have known of none. It 
miffht have been of valne if fmmed by the 
Juoge after a preliminary hearing of the parties 
specifying the articles on which verbal proof 
was permitted, but this Imposes an un- 
necessary labor on the Judge, and sometimeb 
deprives the parties arbitrarily of well founded 
pretensions, or necessitates a preliminary ap- 
peal, and would be difiScult of adoption under 
our practice. 

Anything that tends to entrap or overreach 
an adversary is contrary to the spirit of the age 
and equally contrary to justice. This is the 
nature of such interrogatories put by astute 
counsel to their adversaries, with, it may be, 
other objects, but often with a view of run- 
ning the adversary into a contradiction with his 
pleadings, or procuring answers which are con- 
tradictory of each other. 

These interrogatories in the form also of af- 
firming facts are not so put, nor are they an- 
swered under the sanction of an oath. They 
are simply the acts of the attorney cut litemj and 
yet they have all the effect of binding the par- 
ties in the same manner as solemn admissions 
would do. All the advantages of such proceed- 
ings, and in a more legitimate way, can be 
gained by the submission in the ordinary way 
of interrogatories nir/itto et artielet^ the answers 
to which are verified by the sanction of an oath. 
Why, then, complicate and multiply proceed- 
ings which tend to embarrass but are of no va- 
lue as fiuilities for the decision of a cause ? If 
neither declaration nor formal pleadings were 
required, such articulation might replace them, 
but as a double set or repetition of the same 
thing they are useless and, perhaps, even mis- 
chievous. 

With regard to the reconstitution of courts 
for the trial of civil cases, by making them be 
composed of three judges, it seems to me that 
this would be a retrograde movement not war- 
ranted either by experience or the most ap- 
proved theory ; it would add to the expense and 
delay of proceeding and bring no compensating 
advantages. I am not aware that there has 
been any serious complaint against the one 
Judge system ; it seems to me to have worked 
well. It is likely to secure more scrupulous 
attention to each individual case than the sys- 



tem of three Judges, where the responsibility is 
divided and each may be disposed to rely, more 
or less, on the attention given by his colleagues. 
With the one Judge, whatever theory is adopted 
is uninterruptedly followed out to its legitimate 
conclusion, and the numerous minor details of 
&cts and of procedure settled without the ne- 
cessity of the same work being gone over by 
two other Judges, thus leaving to a revision, 
when necessary, the correction of the theory, if 
wrong, by a greater number of Judges after a 
more solemn discussion. They, of course, have 
power over the whole facts of tke case, but are 
likely to give great weight to the finding of the 
facts by the primary Judge, and their treble la- 
bor in this respect is confined to the few cases 
that pass into Review of the many that are 
tried. 

This leads to the consideration of the Court 
of Review, which I think a most valuable insti- 
tution, designed to correct the errors and render 
uniform the jurisprudence of « the Superior 
Court^ which should be one court administering 
one law, rendering its application as uniform 
as possible. 

With the one Judge system the Court needed 
cohesion ; the Review was designed to overcome 
isolation, to make as it were one fiunily of the 
Court meeting in Council in Review to regula- 
rise and render uniform its jurisprudence, being 
a representative body so varying in its consti- 
tuent parts by the change of Judges as to com- 
municate its tone and impart its ideas to the 
whole Court. 

In this view it was wrong to attempt to make 
it a Court of Appeals, usually composed of par- 
ticular Judges and excluding the Judge who 
had pronounced the sentence brought under 
Review. This was not the object for which it 
was designed. The excluding of the primary 
Judge was an unwise innovation. I would on 
the contrary hold that in all cases where the 
original Judge did not sit in Review, it would 
be desirable for the Review Court to obtain 
from him the reasons for his opinion by per- 
sonal consultation or otherwise, as circumstan. 
ces admitted. An Appellant is naturally anxi- 
ous to augment his chances of success : he fears 
and tries to guard against the prejudice of an 
opinion already formed, but the first judge 
equally with the appellate tribunal and with 
a better opportunity for forming a correct opin- 
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ion, must be presumed to hATe the nine motire 
for the furtherance of justice ; and no good rea- 
son would seem to exclude his participation in 
a decision the object of which was to suiitain 
truth and right. He is frequently able to throw 
more light on the case than the advocates em- 
ployed, and his colleagues are always ready 
enough to take a different view from him, if 
impressed with the belief that his theory or 
its application has been erroneous ; nor is it 
unusual for a Judge to change his first impres- 
sion, and his final deliberate opinion ought to 
be at least a/ good and to count for as much 
as that of another Judge. A consultation of 
Judges is certainly desirable to settle points 
tending to render uniform the course of deci- 
sions in the same Court. 

With the adoption of a rule that would tend 
to restrict the choice of a President in Review, 
that Court ought as much as possible, or as con- 
venience admitted, to be composed of all the 
Judges who administer justice within the divi- 
sion where the Court of Review has jurisdic- 
tion, so as to allow the ideas of all the Judges 
to react on each other, and thus to evolve a 
uniformity binding on the whole. 

It is urged that the city Judges have superior 
advantHges of experience and convenience in 
regard to consulting authorities, but such a 
Review would obviate these defects by affording 
the Judges from the country the opportunities 
now wanting to them. 

As regards the ideas that have got abroad 
respecting decentralisation, the original design 
when the present location of the Courts and 
Judges was established, was not merely the 
scattering of the Judges into the country partsi 
but more essentially the bringing of justice to 
every man's door, that is, bringing the Courts 
within convenient distance of all the inha- 
bitants of the Province. In this sense decen- 
tralisation of the administration of justice was 
urgently called for, and had become a necessity 
at the time of its introduction ; it is more so 
than ever at the present day; but when the 
Legislature has prescribed the duties of the 
Judge, and when and where they have to be 
performed, it has fulfilled its functions, without 
taking up the question where the Judge has to 
reside. It is his business to be at hand when 
and where his duties call him. If he accepts 
an office that renders necessary his presence at | 



particular times and places, he U bound to m»kt 
himself available for these duties or is respoi:- 
sible for falling in their perfonnance. Judges 
are properly appointed for the Province, tfaei: 
jurisdiction is everywhere within it, and tu 
whatever locality they are assigned tor Aihit 
duties they should see to their performanoe il 
that locality : where they lodge or sleep is ^ 
secondary matter. 

As regards the constitution of the C^urt 'jf 
Appeals, I have a strong conviction that it Is 
proficiency in its members, and not addition to 
thier numbers, that is desirable. In matten -J 
skill, science or experience nothing is gained, 
although mnch may be lost, by mnltipljiu 
those who have to deliberate and decide. *Thr 
well-known opinion of Jeremy Bentham in re^ 
gard to this is worthy of consideration, butm<::r> 
important still are the views of the late IHud 
Webster, of his time the great statesman aiii 
jurist of the United States, more particular!; 
enunciated in his speeches on the reoiga&iz»- 
tion of the Supreme Court of the ULit^ 
States, where he so forcibly demonstrates th- 
baneful influence of divided responsibility iti a 
numerous judicial tribunal. 

For my own part, I would have more cocd- 
dence in an appellate tribunal of three thas c* 
five, assuming that its members were car«rnIU 
selected in view of their ability and experiena 
A court composed of four members has b^h 
recommended by high authority as a ratii>n:i! 
number, judgments to be affirmed when it w&* 
equally divided, because they would thus bare 
in their favor a majority of judges. This seem? 
to me to be an unobjectionable couii. 

As regards the arrears in the Queen's Broih 
at Montreal, the recent arrangement of Tt'rm< 
will probably overcome the difficulty ; it is I'lir 
inherited by the present judges from their pre- 
decessors, and, I think, not iiicreaaed, bt^t 
slightly diminished. The delays of deitb"-* 
have also considerably diminished; althofuh 
some additional celerity might possibly be 
obtained by the action of the judges, it woM 
be at the risk of the judgments being mt^-t: 
crude and lass satisfactory. Whatever addi- 
tional diligence might be bestowed on tb*- 
part of the judges, it is to be remuked that 
this has little to do with the block occurring oc 
the Roll. Very little of the regular Terms is ta- 
ken up in rendering judgments, for whidi dap 
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out ol Term are usually appointed ; and iwhen it 
IB taken into acoonnt that it is not unusual for a 
single case to occupy from two to three days in 
argument, the consumption of a great part of 
the available time is explained, from other 
causes than the inaction or want of diligence 
on the part of the judges. I fear that attempts 
to stimulate their activity would lead to bad 
judgmenta. As they always adjudge the causes 
argued, the most urgent necessity is that there 
should be more completed arguments, which 
could readily be accomplished if the Bar would 
agree to a rule — ^prevailing in at least some of 
the United States — limiting the argument of 
each counsel to an hour's duration. 

We have no lack of reformers, each confident 
in the efficacy of his scheme, and each ready 
with unsparing hand to sweep away what 
already exists. It is a matter of surprise how 
little that amounts to a practical facility or 
a tangible amelioration is really suggested. It 
should be borne in mind that the reconstruc- 
tion of the courts, the re-arrangement of the 
times and places of the holding of their ses- 
sions, the fixing anew of the legal delays of 
procedure, add but little to the fiMsilities of 
legal business. With judges well disposed and 
lawyers attentive to their duties, extreme de- 
lays can be avoided ; although legislation and 
extra diligence may shorten them, great rapidity 
is almost impossible of attainment. 

It is the fiishion with many writers on this 
subject to draw their inspiration from France — 
to look to her and to her alone for precedents ; 
but her system is evidently unsatisfactory to 
her own people, for it is at this moment threat- 
ened with entire revolution. However much 
it may be esteemed by its admirers and how 
suitable soever it may be to an old and settled 
state of society having abundant suitable ma- 
terial to work it, it is little applicable to our 
condition. In France the Judges are very nu- 
merous-, this may be a necessity from the extra 
amount of labour their system throws upon the 
Judges. The Bench is recruited from men for 
the most part little distinguished : they receive 
very small salaries ; many of them have private 
means and accept the office in great part for 
the position and respectability it confers. The 
judicial labour is so distributed that no Judge 
is likely to be assigned a burthen greater than 
be can sastain. The amount of work done by 



them could not be obtained for the same money 
on this side of the Atlantic, nor would it be 
economy for us to muliply our Judges in the 
same proportion as theirs. I cannot think 
that their system would be desirable for us. I 
would rather look for precedents to England 
and to the neighbouring Republic. It will be 
found that the one Judge system is the nile 
there, except in the Appellate Courts, and that 
even in them the tribunals do not consist of 
large numbers,considering the wealth and popu- 
lation over which they have jurisdiction, nor 
have they anywhere an excessive number of 
Judges. Those who look especially to France 
for light would do well to see what France's 
neighbours think of her system. I might be 
allowed to refer to a recent publication of a 
very enlightened criticism on France, its peo- 
ple and institutionSi by a Qerman named Carl 
Hildebrund, where among other things the me- 
rits and defects of the French judicial system 
are very fairly described. We already possess 
much of the French system, I have no doubt 
that we may learn much and profit much by the 
study of it in its modern and improved condi- 
tion ; but other systems should not be over- 
looked, and we should approximate that which 
best suits our condition, without special regard 
to its origin. 

It should not be forgotten that the substance 
of the matter lies in this, a certain amount of 
judicial work has to be performed. In what 
manner can this be attained with the gpreatest 
promptitude, the utmost efficiency and at the 
least cost? The mere facilities of procedure 
could be easily regulated even by the tribunals 
themselves without much interference by the 
Legislature. The re-construction of courts and 
terms is in itself of little account, the addition 
to the number of Judges is little required, pro- 
vided the work be fairly distributed. 

Some years ago a leading French statesman 
and member of the cabinet tried to have a 
measure passed through the Legislature, to dis- 
pense with a certain number of supernumerary 
judges, but being strenuously opposed by vari- 
ous influences, some of which can be readily 
imagined, he was obliged to abandon the at- 
tempt, remarking rather petulantly on the occa- 
sion : Jt voia que nout sommu dans un payM od 
il 4Mtpltu difficile de aupprimer un tribunal que de 
renverMer un trdne. It would be remarkable if 
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in OUT eifortfl to remedy oar present difficnltiee 
we should fidl into others not so easily cured. 

I hare omitted to refer to one feature in our 
system which I intended to notice, vis., the limi- 
tation of appeals. In this respect I consider 
that our system is in advance of many others, 
especially those of some of the other Provinces. 
I would iiiTor an extension of the limitation. 

To be of any benefit to the party interested 
an appeal should be worth prosecuting. It 
seems to me that an appellant who takes a case 
to the Queen's Bench involving less than $500, 
not only does what is unjustifiable but what 
the legislature should prohibit. 

Admitting that he succeeds and even estab- 
lishes an important principle, which is seldom 
the object of any particular litigant, his success 
is likely to cost him twice as much as the sum 
involved, and his adversary has to pay bitterly 
for the fiict that the lower court thought him 
in the right The establishment of a principle 
can veiy well wait the occurrence of a case in- 
volving an amount making it worth while 
struggling for. 

Should the parties happen to be country fann- 
ers not possessed of extraordinary means, noth- 
ing beyond enjoying a comfortable subsistence 
from properties of a moderate value, the loser 
can scarcely fail to be ruined, involving the loss 
of his &rm ; the winner also is very likely to 
meet with the same fate. Similar disaster over- 
takes others in like circumstances as to means. 
The case of fiirmers is given as an obvious illus- 
tration of frequent occurrence, and affords a 
practical application of the maxim wmmumjui 
tumffUi injuria. 

Save titles to lands, annual rents or rights 
in future, and some other cases excepted by the 
existing law, I would have the Legislature 
prohibit appeals to tUe Queen's Bench in cases 
where the amount in dispute Is less than $500. 
Instances are of frequent occurrence where the 
amount involved is little over $100, yet the 
costs including those in appeal sum up to be- 
tween $600 to $700. 

The present heavy disbursements for taxes 
and fees other than those of the attorney are a 
serious burden upon the profession and the 
litigants, which it is to be hoped may soon be 
alleviated. 

Respectfully yours, 

A. Cross. 
Quebec, Sept, 1882. 



THE QUSEN v. WHBLAN. 

To the Editor of the Lwal Newa: 

Snt, — I understand that a large number of 
copies of what purports to be my charge in the 
case of Regina v. WMelan are being circulatod. 
As all the reports of what I nid are very imper* 
feet) and as some papers have refnred to nj 
remarks without having the candonr even to 
attempt to report them, I shall feel obliged fef 
your inserting in the Lej^al Newt, the foUoiring 
summary of what I did say. 

Your obedient servant, 

T. K. RAHSAT. 

Montreal, 30th Sept 1882. 

Gentlemen of the Jury, — Ashaa beenremtik- 
ed by one of the Counsel who addrewed yon, the 
present case is one of great importance. Ill 
prosecutiona for libel are sO) for it is the noit 
annoying and provocative of all the minor 
offiences. It is doubly important here, for libel 
has become so frequent and pernatent of lite 
in this country that it has grown almost into i 
national defect. It is therefore pn^r to keep 
clearly before us the principles of the law wHh 
regard to it. More than once it haa been asidthit 
the writer of a newspaper stood in a diffisRot 
position with regard to the law of libel this 
others. Ignorant people are led into this error 
by the absurd use of the expression, " the liberty 
of the press." They think that it means that t 
man with a stump of a pen, ink, and a piintiDg 
press at his command, writing a newspaper, has 
a privilege to publish, or, at all events, that be 
has some excuse for publishing what it would be 
criminal in others to write and publish. The 
liberty of the press is a very important natter, 
but what it really means is freedom from censor- 
ship. In some countries the gOTemment only 
allowed to be published what it desired tp 
make public, and hence arose the demand for 
the liberty of the press. 

The defendant is accused of a libel intended 
to injure the prosecutor Mr. McNamee. Too 
have heard the article complained of read mast 
than once, and I think none of you will questaoo 
its defkmatory character. I need not therefore 
enlarge on that at present. Now,by the laweziitr 
ing in this Province up to a very recent dite, the 
truth of a libel could not generally be enqmrad 
into. But a case tried in this Court harisf 
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drawn attention to the difference which existed 
aa to the Uw of libel here and elsewhere in the 
Dominion, a law rendering the criminal remedy 
for libel uniform was passed. The new Act was 
chiefly borrowed from an English Statute, known 
as Lord Campbell's Act. The object of that law 
was veiy good, but its execution is defective. It 
was evidently intended to extend the principle 
of priyileged communication to certain commu- 
nications nuuie in good faith to the public. This 
is almost necessary in carrying out popular in- 
stitatious, but whi^t was done was to give the 
person accused the right to plead that what he 
said was true, and that it was for the public 
good it should be known. If he could prove 
both of these things he was absolved. This is 
evidently very dangerous, for it gives a great 
scope to malice. However, it is the law, and 
we must conform to it, but in doing so the de- 
fendant should be held to bring himself strictly 
within the exception the law has created ; that 
is, he should establish the perfectly truthful and 
necessary character of his accusation. The law 
also allows him to take advantage of the plea of 
u not guilty " as well as of his special plea of 
justification, why, it is difficult to say. 

The defendant in this case has taken advan- 
tage of both pleas. Before proceeding to 
examine the evidence of Justification, I shall 
deal with three questions that have been 
raised by the defence. 

First, it is said that the publication by 
Wlielan is not proved. It is proved by 
Whelan's own signature and affidavit filed of 
record in the Peace Office, in which he de- 
clares himself to be a member of the Post 
Printing and Publishing Company, and its 
Managing Director. This is conclusive, unless 
he can establish that the writing complained 
of was published without his knowledge, con- 
sent or fiault. This he has not attempted. 
Again, the whole tenor of the evidence shows 
he was the author of the article, and CNeil, a 
person employed by the Company, positively 
swore that the running of the paper and the 
iuue qf the editions was all under the control of 
the defendant. 

Second, it was said that the libel had been 
written at the invitation of the prosecutor, and 
a letter has been read in support of this pro- 
position. When we come to look at the letter, 
we find that such a pretension is unsustainable. 



The prosecutor, annoyed by slanders and 
rumours, which he traced to defendant, offered 
to submit the question of their truth to arbi- 
tration, and he concludes by sayiug, in effect : 
If you won't do this, I challenge you to tormu- 
late your slanders, so that I may indict you for 
libel. This defendant does, and intimates in 
so doing that his proof is ready. This is not 
an authorization to formulate the libel, but a 
threat of consequences if he does. 

The third point is a legal difficulty raised by 
the defence, with which I shall not trouble you, 
for though it is well-founded as a criticism of 
our Act, it has no bearing on this case. 

We now come to the merits of the spe- 
cial plea. Curious to say, the defendant has 
imitated the forms of law in his attack on the 
prosecutor, and has headed his article " An In- 
dictment." He then goes on to formulate five 
distinct charges against McNamee. The first 
is that he was one of the fit'st to introduce Fe- 
nian ism into Canada. Second, that having 
done so he betrayed to the Government for 
money those who had, at his suggestion, broken 
the law. Thiid, that before this he had sent a 
number of men to the States during the civil 
war there, under pretext of working on a rail- 
way, but really to be drafted into the American 
army, for which he was paid. Fourth, that he 
had offered a man $500 to shoot an enemy. 
And fifth, that having done all these things, he 
had thrust himself forward as a leading Irish- 
man, and so driven almost all respectable Irish- 
men from taking part in Irish affairs. 

It is evident that the last of these charges 
depends entirely on what precedes. It amounts 
to this, — for all these things already mentioned 
you are a shame to your name and race. I 
question much whether a general charge of 
this kind could in any case be justified. The 
libellous charge should be something precise 
that can be contradicted. Again, how can this 
charge be published for the public good ? The 
charge tliat Mr. McNamee had introduced Fe- 
nianism into Canada was not very strongly de- 
nied by him, and it seems to be pretty clear, 
from the testimony of McGrath and O'Meara, 
that whatever the Hibernian Society was at 
first, it almost immediately became a Fenian 
organization, and O'Meara, on discovering that 
the funds were being secretly employed by 
O'Mahoney in New York, left the association. 
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McGraih says distinctly it was understood that 
the money would be employed in the purchase 
of arms to overturn the Queen's Government 
and to establish a republic in Ireland. If, 
therefore, the defendant had confined himself 
to this he probably would not have been pro. 
secuted, or he would have readily been dis- 
charged. But the second charge is much 
more serious. To accuse a man of laying 
himself open by his acts to indictment, and to 
the risk of being hanged, is doubtless a libel, 
but the moral guilt is as nothing compared 
with the accusation of entrapping others into 
crime for the purpose of denouncing them to 
justice. It is impossible to conceive a more 
horrible accusation. Tct this is what is 
charged. Now, what is the proof on which the 
defence relies? it is said McNamee left the 
Hibernian Society just after founding it, and 
that his action points to the conclusion that he 
sold his knowledge of the organization to the 
Government. The defence does not 
even pretend that there is any evidence 
beyond this. The three witnesses on 
whom they relied to prove payments 
to McNamee deny all knowledge of anything of 
the kind, and one, being pressed, says not only 
he does not know of any such thing, but that, 
from what he knows, he does not believe it to 
be possible. I think the conclusion the defence 
wishes you to arrive at is most unfair. If 
Courts decided on such presumptions, no one 
would be safe against the wildest ehaige. But, 
in addition to this, the reason of McNamee's 
leaving the Hibernian Society is fully proved 
by one of defendant's witnesses. 

The third accusation is almost as injurious as 
the second. It is a charge of having sold his 
countrymen to fight the battles of a foreign 
State — ^to become, in fact, akin to wholesale 
mnrderers. Again, of this charge there is no 
direct evidence, and, I must say, it seems to me 
to be in the last degree improbable. We are 
asked to believe that the prosecutor sent 2,000 
men out of Canada in the space of three months, 
in violation of the Foreign Enlistment Act, 
and yet not one man, so entrapped, has been 
produced, and no charge was ever brought 
against him at the time. I was then the repre- 
sentative of the Attorney-General, and I had 
nnmeroud cases of this kind. Public excite- 
ment against foreign enlistment wa« very great. 



and there was no difficulty in getting evidence 
and convictions against guilty parties. Yet, 
this man, who was ostensibly sending off men 
by the hundred to work on a railway that, we 
are told, did not exist, escaped without even a 
trial. 

There is only one point, but I think not a 
very important one, in which I cannot agree 
with the prosecution, and it is as to the story 
McNamee told about the railway. It is cer. 
tainly very odd that he should have gone to 
all this trouble and expense to raise men with- 
out some security from McDonald, the con- 
tractor, or from his principals. Again, McDon- 
ald's story does not agree with McNamee's. 
But these differences do not prove the accusa- 
tion made by the defendant. 

There is a little more evidence as to the shoot- 
ing story than as to the others, but again I don't 
think it justifies defendant. Has he proved his 
accusation ? If McNamee were on his trial for 
the offence of hiring O'Reilly to murder the per- 
son in question, would you, without any corro- 
boration, believe O'Reilly's story told years after 
the event, and by an avowed enemy ? If not^ 
defendant has not proved his charge to be tme. 
Besides, O'Reilly tells us he told Whelan that 
McNamee might be in joke. What right then 
had Whelan to make the charge implying neces- 
sarily that McNamee spoke in earnest ? 

If you are not convinced that all the accusa- 
tions are proved to be true, and that it was for 
the public good that they should all be pub- 
lished, the prosecution is entitled to a verdict of 
guilty against the defendant. In conclusion, I 
have to repeat, as the contrary has been so ear. 
nestly insisted upon, that journalists have no 
more a mission to spread about evil stories of 
their neighbor than you or I have, and that 
when they speak of their duty— their sacred 
duty— in this respect, it is mere cant and rubbish. 
They have greater fecility to do good or evil in 
this way than others and that is all, and there- 
fore they should be held to the most rigorous 
account. 

[Verdict, Sept. 28 : Not GviUy.} 



APPOINTMENTS. 

The Hon. J. C. Aikins, senator, has been ap- 
pointed Lieutenant-Governor of Manitoba, from 
' the 2nd of December next, vice the Hon. J. E. 
I Cauchon, whose term of office will expire on 
I that day. 
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TBB INSURANCE GASES. 

In the case of North British j* MtreantUe Int. 
Co. V. Lambe^ which will be foand in the pre- 
sent ivae, Mr. Justice Jett6 was called upon to 
decide a very interesting question of procedure, 
and he has determined it in a way that shows 
our system to be elastic enough to meet the 
requirements of new circumstances. The local 
legislature bad imposed a tax upon insurance 
and other companies. The companies ques- 
tioned the validity of the law, and refused to 
pay. Forthwith the Government instructed 
tiieir solicitors to take legal proceedings against 
some two hundred companies. Two hundred 
bills of costs were about to be incurred to 
decide a single point — whether the Act im- 
posing the tax is constitutional or not. Was 
this accumulation of litigation necessary or 
proper ? The Court was asked to interpose to 
prevent the piling up of such a mountain of 
costs — costs which, it seems, the Govern- 
ment, if beaten, may decline to pay to the 
sQCi.'essfhl smtors. Forty of the insurance 
companies united in a suit to have the Tax 
Act declared unconstitutional, and they prayed 
for the issae of a provisional order to have the 
revenue officer enjoined to desist from proceed- 
ing until the question at issue was determined. 
There was no article of the Code to cover this 
case, and there was no precedent exactly in 
point. The learned judge, however, believes 
that the spirit of our Code as well as of the old 
law points to a compliance with the petitioners' 
request, and the order has icsued. 



JUDICIAL CHANGES. 

The bench, it is too probable, is about to lose 
the services of some of its ablest and most 
experienced members. The senior Judge of the 
Superior Court in the Montreal district, the 
Hon. F. G. Johnson, has been granted a year's 
leave of absence, and has gone to Europe. 
Mr. Justice Johnson is entitled, by length of 
judicial service, to a pension, and it is probable 
that if he resumes his seat at all on his return 
from England, it will be for a short time only. 



The next in seniority is Mr. Justice Mackay, 
appointed fourteen years ago. It has been 
currently reported for some time that the 
learned Judge would retire as soon as he had 
completed fifteen years' service. The bar have 
learned with great regret that while the full 
vigour of his honor's mental powers would 
seem to promise many years' usefulness in the 
future, his physical health has been so far 
impaired that change of climate for a time is 
desirable. Bumor adds that the retirement of 
Mr. Justice Sicotte is another event not far 
distant. The toil of the bench is becoming 
more and more arduous, and its duties cannot 
be foithfully discharged without considerable 
self-sacrifice. Fifteen or twenty years' judicial 
service from men not very young when ap- 
pointed, seems to be about the most that 
can be looked for. In fietct, if we turn back 
some twenty years, we find that the entire 
Superior Court bench in the Montreal district 
has been renewed firom the ranks of the pro- 
fession. So, too, the entire Provincial Court of 
Appeals has been changed, and there is but 
one member of it who twenty years ago was 
on the bench, being then an assistant judge of 
the Superior Court In the other districts the 
changes have been about equally compre- 
hensive. 



NEW PUBLICATIONS. 

Copyright in Books. — ^An inquiry into its origin, 
and an account of the present state of the 
Law in Canada ; by S. E. Dawson. Pub- 
lishers, Dawson Brothers, Montreal. 

This was one of the "occasional lectures" 
delivered last winter before the Law School of 
Bishops's College, but the treatise contains such 
a generous fund of interesting information that 
Mr. Dawson has acted judiciously in making it 
accessible to the general reader. The author 
traces the origin of copyright, and shows how 
comparatively modern is the recognition of 
author's rights. The leading cases in England 
are briefly noticed, as well as the Acts which at 
different periods 'Were passed for the purpose of 
regulating the subject. The latter part of 
the paper is devoted to an account of the 
battle in behalf of Canadian readers and pub- 
lishers, and the enactment of the Canadian 
Statute of 1875, which gives the people of the 
United States the same privileges which they 
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accord to us, and no more. « If they want more," 
says Mr. Dawson, «they bare the remedy in their 
own hands. The moment an International 
Treaty is made they will come under our Statute 
by its rery terms. They cannot hoodwink the 
Canadians as they do the Eoglish people, and I 
am sure they will never get from the Canadian 
Parliament anything but reciprocal rights." Mr. 
Dawson agrees with Macaulay, that the author, 
while deserving of his reward, is not entitled to 
perpetuity of privilege. He shows how the 
greatest judges and lawyers in England differed 
on the question whether at common law, an 
author had any right of literary property. The 
Courts and the legislature have settled the qut s- 
tion in fiivor of the author, but limitations have 
been deemed necessary for the public good. 

Mr. Dawson, though a layman, has a habit 
which would probably have nuule him a success, 
fhl lawyer — that of going aufond of the subject 
he is examining, and the style ot his lecture is 
so attractive that if law-books generally were 
equally interesting, students at law would less 
frequently pass a mauwiit quart tfheure in the 
course ot their professional prepatation. 



NOTES OP CASES. 

COURT OF QUEEN'S BENCH. 

MoNTUAL, September 27, 1882. 

DoRioN, C. J., Monk, Ramsay, Tissiir k Cross, JJ. 

St. Marii (deft, below), Appellant, and Stoni, 
(plff. below), Respondent. 

PrcmiMory Note — Time from which preser^ion 

runt. 
The preeeription qf a promUtory note does not com- 

menee to run untU qfter the expiration qf the 

last day qf grace. 

The action was on two promissory notes pay. 
able on the 28th of May, 1875. The writ was 
served on the 29th of May, 1880. 

The defendant pleaded prescription, and the 
only question was whether prescription com- 
mences to run from the time when the note is 
payable, or from the time when it is exigible, 
t.«., after the expiration of three days of grace. 

Mackay, J., in the Court below, held the plea 
of prescription to be unfounded, citing Pothier's 
Oblig. No. 679 : " L6 temps de la prescription ne 
pent oommencer ^ courir que du jour que le 
cr6ancier a pn intenter sa demande \ oar on ne 



pent dire, qu'il a tard6 k Tintenter, taut qull ne 
pouvait pas lintenter.!' 

This judgment was unanimously confirmed in 
Appeal, the Court not considering it necessary 
to call upon counsel for the Respondent. 

Judgment confinned. 

Robidoux ^ ForUn for Appellant. 

Carter j* Carter for Respondent. 

W, H. Kerr^ Q.C., Counsel. 



SUPERIOR COURT. 
[In Chambers^.] 

Montreal, Sept 28, 18^2. 
B^ore JETTk, J. 

DiOKSON, Petr. v. Brault. 
Dickson, Petr. v. Lrclirc. 

Mandamui to notary to eompleu deed eiynedby 
contracting parties. 

Where a number of deeds are connected teitk iht 
same agreement, and one of the paeiiei hat 
not fulfilled the engagementa undertaken b^ 
Aim, a mandamus will not^ be graaUi Vi 
compel the notary to complete by his signature s 
portion qf the deedsj although the said dt<M 
have been signed by both parties, 

Dickson presented a petition in chambers, 
for a writ ot mandamus, to compel the notaries 
Brault and Leclerc to sign certain deeds whit h 
they had prepared at the request of Het^n. 
Dickson and Louis Qauthier, and which had 
been signed by the parties. The notaries ob- 
jected to the mandamus issuing, on the groand 
that one of the parties had forbidden them ic 
complete the deeds by their signature, becsaHr 
Dickson had not fulfilled his engngements aod 
paid certain sums of money which he was to 
have paid before the completion of the deeds. 

The judgment is as follows : 

" Apr^s avoir entendu le d6fendeur et le Be- 
qu6rant sur la demande fidte par oe deniier 
d'un mandamus intimant au defendeur, notaire 
exer9ant ses fonctions en la cite de Moctital. 
d*avoir jk completer par sa signature divers actcv 
prep«r6s par le dit notaire, d^fendenr, et signt^ 
par le requSrant, et diverses autres parties i 
iceux : pris communication de 1 'affidavit du Be- 
qu6rant au soutien de sa dite requete etde ctlai 
du d^fendeur k I'encontre ; 

<< Considdrant qu'il est 6tabU par ce dernier 
affidavit que le refus du defendeur de signer 
repose surle fait que ces divers actes ne lor- 
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ment qu'une paitie d'un ensemble de conren- 
iions s^parteB, constatdes chacniie par des actee 
particnliera^ maia devant former iin tout homo- 
g^ne, exprimant rintention compUte et la con- 
yention enti^re des dites parties, et que n^an- 
moins deux de ces actes (savoir deux quittances) 
ne sont pas oompl^t^ ; et que, de plus, une con- 
dition essentielle h la perfection * du dit arran- 
gement entre les parties, consistant dans le 
paiement de deux crtonces hypoth^caires an 
moyen de certains deniers emprunt6s par le 
Bequerant, et la division du surplus de ces de- 
niers entre le Bequ^rant et Tune des autres par- 
ties, n'a pas et6 non plus accomplie ; et que, 
par suite des difficultes se sont ^levSes entre les 
dites parties, et que Tune d'elles refuse de laisser 
signer les actes mentionnte en la requdte sans 
1 'execution simultande des autres actes destines 
a completer la dlte convention ; 

** Consid^rant qu*en principe le bref de man- 
damus ne pent Stre accord^ que pour I'accom- 
plissement d'un acte> dont la loi fiut un devoir 
& Tofficier public k qui I'lnjonction estadress^e ; 

'< Considerant que bien que ie notaire soit un 
officier public et que, comme tei, il ne puisse 
sans motifs, refuser son minist^re aux parties 
qui le reqni^rent pour I'ex Mention d'un acte 
licite, il est neanmoins de principe qu'il ne pent 
donner aux actes qu'il re<^it Tauthenticitd de 
sa signature qu'en autant que ces actes sont 
Pexpression du consentement et de la volenti 
persistanle des parties, non seulement lors de 
rapposition de leurs signatures, mais encore an 
moment de la sienne, etque s'il s'^live quelque 
contestation entre les parties avant la perfection 
de I'acte, le notaire ne pent prendre sur lui de 
la dteider et de passer outre, mais doit attendre 
que I'obstacle soit ley6 par Tautorit^ judiciaire 
ou par un nouveau consentement des dites par- 
ties; 

<< Considerant qu'il est 6tabli dans Pesp^ce 
que le consentement de Tune des parties aux 
dits actes a M retire avant que le notaire les 
efit sign^ et que, par suite, il ne sauralt 6tre 
force d'afiirmer le contraire par sa signature ; 

" Considerant en consequence quil n'y a pas 
lieu d'accorder le bref demand e : 
" Renvoie la dite requete avec depens." 

OreerukUlda^ Bu&Ued 4* Quiring for petitioner. 

Longpri ^ David for Messrs. Brault and Le- 
clerc. 

Hon. R. Lafiamme^ Q. (7., counsel. | 



SUPERIOR COURT. 

[In ChamberB.J 

MoNTUAL, September 30, 1882. 

Bifore JiTTi, J. 

Thi North British and Mrroantiui Firs ajid 

Lira Insuranoi Co. et al. v. Lambk, es-qual. 
If^'unetion — Several euiU inuolving eame queetian. 

Where aeveral plaintifs are each claiming a right 
against one dtfendant^ or where several d^en- 
danis each have a right to make a separate 
defence against the claim qf one plaintiff and 
there is only one general question to be 
settled which pervades the whole^ the Court may 
by injunction direct proceedings to be stayed in 
the separate contestations until the question is 
determined in a direct action brought for the 
purpose of testing it. 

The constitutionality of an Act qf the Legislature 
nun/ be attacked by a direct action^ if the Act in 
question has been invoked in proceedings against 
the parties interested in having it declared un- 
constitutional, 

jRTTi, J. La demande qui m'a ete soumise 
en cette cause, souieve une question de proce- 
dure d'un interet considerable. Les diverses 
Compagnies d' Assurance demanderesses, requie- 
rent un ordre provisoire enjoignant an defen- 
deur, Inspecteur du Bevenu pour le district de 
Montreal, d'avoir k suspendre toutes procedures 
dans 40 actions par lai intentees centre elles, 
pour le recouvrement de la nouvelle taxe impo- 
sees sur ces compagnies. Les (kits qui out 
donne lieu k cette demande peuvent se resumer 
comme suit : 

La Legislature de Quebec, k sa demiere ses- 
sion, a vote une loi intituiee : " Acte pour impo- 
ser certaines taxes directes sitr certaines corporations 
commercialeSy" (46 Victoria, chap. 22). Par 
Particle 3, § 2 de ce Statut, les taxes annuelles 
suivantes sont imposees aux Compagnies d'As- 
surance : Celles faisant affaires sur la vie seule- 
ment $500 ; celles fiiisant affaires d'^LSsurance 
de toute autre espdce, $400 pour une seule 
branche d'afliaires, et $50 pour chaque branche 
d'affaires additionnelle ; enfln chaque compa- 
gnie, etablie k Montreal ou k Quebec, une 
somme annuelle de |100 pour son bureau ; et 
de $5 seulement dans tout autre endroit que 
Quebec et Montreal. 

Par Particle 5 de la loi, il est declare que 
cette taxe sera payee, chaque annee, k Plnspec- 
teur des licences du district de Revenu dans 
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leqnel la citmpagnie a son bureau principal ; et 
qn^k dhUkvA de payement cette taxe pourra dire 
recouTr6e par action port^e par I'lnspecteur en 
■on nom (art. 6) ; mals il ne sera pas accord^ 
de frais contre I'lnspecteur dans aucune telle 
action par iui institute, en vertu de cet acte. 
(art 8.) N6anmoin8, sur la recommandation du 
tribunal, le Tresorier de la province pourra, k 
sa discretion, payer k la compagnie en fareur 
de qui jugement aura M rendu, les frais aux- 
quels Iui, le Tr6sorier, pourra juger que cette 
compagnie a ^quitablement droit 

Les diverses Oompagnies d 'Assurance faisant 
afiaires k Montr6al, mettant en question le 
pouToir de la Legislature provinciale de passer 
telle loi, ont refuse de payer la taze. En con- 
sequence rinspecteur du Revenu a intents 
contre chacune d'elles une action pour la somme 
impos6e. Comme ces compagnies sont au 
nombre de quarante, autant d'actions en Cour 
Bup^rieure ont &tk intent^es et sont maintenant 
pendantes. 

Toutes ces demandes, on le comprend, dd- 
coulent de la m^me source, reposent sur le 
mdme droit,— la loi provinciale ; — si cette loi 
n'est pas constitutionnelle, aucune de ces ac- 
tions ne pent r^ussir. Or c'est pr6ci86ment la 
question que les diverses Compagnies d' Assu- 
rance veulent soulever, et faire decider par les 
tribunaux. Mais si chacune d'elles plaide b^ 
par6ment la mdme chose, dans Taction intent^e 
contre elle, on voit de suite quelle somme 
6norme de frais entraineront ces divers litiges 
pour n'arriver finalement qu'au m^me r^sultat^ 
la decision d'une seule et unique question. Et 
comme le Trtoorier de la Province pourra ne 
payer ces frais, qu'2i sib^ropre discretion, si la 
decision finale Iui est defavorable, les compa- 
gnies ont un interSt considerable k tenter de 
r6duire le chiffre de ces frais en demandant une 
seule adjudication sur la seule et unique ques- 
tion k soulever. 

Dans ce but, ces diverses compagnies se sont 
reunies et dans une action intentee aux noms 
d'elles toutes, contre I'Inspecteur du Revenu, 
elles alldguent les diverses poursuites intentees 
contre elles, le fait que ces poursuites reposent 
toutes sur le mime droit d'action, puis elles 
ajoutcnt que la loi que I'on invoque contre 
elleH est inconstitutionnelle, et elles concluent 
en consequence k ce qu'elle soit declaree telle, 
et qu'en me me temps il soit enjoint k I'Inspec- 



teur du Revenu de mupendre toutes procedures 
dans les 40 actions par Iui intentees, juiqu% ee 
que jugement soit intervena sur leor diimaade 

Cette action etant pendante devaot la Coot, 
les Compagnies demanderesses en icelle, s'a. 
dressent maintenant an Jnge en Chambre, ptr 
Requete appuyee d 'affidavits, pour demander q& 
ordre provisoire enjoignant k Plnrpectear dn 
Revenu d'avoir k discontlnaer, des mainteaaiii, 
ses procedures contre elles. 

Le procede adopte dans I'esp^ce, de la put 
des dites Compagnies, est connu en Angle- 
terre, sous le nom de Bill nf Pmm ; Toki oe 
qu'en dit Kerr dans son Traite des Injonctiooi, 
p. 134 : 

« In many cases the Courts of ordinary juris- 
^ diction admit, at least for a certain time, of 
" repeated attempts to litigate the same qses- 
" tion. To put an end to the oppfessicMi oc- 
" casioned by the abuse of this privilege, (}oert« 
« of Equity have assumed jurisdiction fay per- 
" petual injunction. 

• • • • • 

*< In cases where there is one general ooduboc 
" right to be established against several or a 
'< number of distinct persons, whether on« 
'< person claims or defends a right against manT. 
« or mamy daim or d^fmd a nght mgaimtt erne, i 
<< Court of Equity will interpose in order to 
« prevent multiplicity of suits, and instead o( 
« suffering parties to be harassed by a nnaibet 
" of separate suits, each of which only decides 
" the particular right in question be t wee n the 
<< plaintiff and the defendant to it, U wUl at mce 
<' determine the right by a decree, having preri- 
« ously, if necessary, directed an issae for it^ 
<* information. It is no objection to the bill 
« that the plaintiffs may each claim a ri|:ht 
« against one defendant, or several delmdaQCi 
« may each have a right to make a separate 
« defence against the claim of one plaintif. 
*< provided there he only one general guaaHon to he 
'< eetUed which pervadee the whoU. It is enough 
" that there is one general question aa betweee 
« the one plaintiff and the several defendants, 
u or the one defendant and the sevenl plain- 
(< tiffs. If the parties are so numenma that it 
" is impracticable to bring them all before the 
*< Ck>urt, a bill may be filed against some o: 
ti the parties, provided so many persons are 
" made parties that their interests shall be socb 
<< as to lead to a fair and honest support of the 
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« common interest ; and when a decree baa 
^ been obtained with respect to the individual 
" whose interest is fully and Mrly established, 
•^ the Court on the footing of the former decree 
" will carry the benefit of it into execution 
u against other iDdividuals who were not par- 
"ties • • • • 



• n 



Comme on le voit, le remMe est ici indiqu^ 
de la mani^re la plus claire et la plus com- 
plete, et la jurisprudence en Angleterre, est 
conforme k ces principes. Aussi le d^fendeur 
ne oonteste-il pas la doctrine 6nonc6e par Pan- 
teur que je yiens de citer, mais il soutient 
que cette procMure introduite en Angleterre, 
k raison de Vorganisation particuli^re, et de la 
jurisdiction toute spteiale des tribunaux qui 
Tautorisent, est non-seulement inapplicable, 
mais encore tout-l^&it antipathique k notre 
syst^me de procedure, tir6 surtout du droit 
fran^ais. 

Cette objection est-elle fondte 7 II mo paratt 
^yident qn'elle ne Pest pas. Deux principes 
fondamentaux forment en effet, la bAse de notre 
systeme de procedure : le premier, c'est qu*il 
n*j A pas de mal sans remMe, et le second, 
c'est quil n'y a plus, pour I'exercice d'uo droit, 
de ces formulas rigonreuses qui Equivalent si 
80uvent k un deni de justice. Ces deux prin- 
cipes si fik:onds, dominent toute la mati^re, et 
partant d'unebAse aussi large et aussi Elastique, 
il me parait impossible d'arriver k la conclu- 
sion qne le remMe si Equitable, si pratique et 
si sensE qne nous indique ici le droit Anglais, 
serait inadmissible dans notre systems et rh- 
pugnerait aux regies si sages et si completes 
de rancienne procedure fran^aise. if est vrai 
qu'on ne trouverait peut-Etre pas, en France, 
un mode aussi clairement indiquE pour le cas 
soumis, que celni que nous offre ici la proce- 
dure anglaise, mais le mEme principe se rencon- 
tre clairement dans les dispositions de POr- 
donnance de Louis XY, du mois d'aodt 1737, 
Titres 2 et 3, au sujet du RSglement de Jugei. 
Et je trouve dans Merlin et Ftgeau des appli- 
cations de ces dispositions qui vont asses loin 
pour indiquer, qu'en semblable cas, on n'aurait 
pas hteitE k acoorder le remade demand^. 
Merlin, 6, Questions de Droit, p. 626, au mot : 
R^lemetU de Jugee, examine la question sui- 
Tante: " Lorsqu'aprEs s'Etre pourvu devant 
deux tribunaux dilTErente contre deux parties 
difFErentes, un demaadeur essuie de la part de 



chacune de ces parties, une exception ^t rend 
le mime objet lUigieuz devant les deux tribunaux 
k la fois, ce demandenr peut-il par roie de 
rEglement de juges, obtenir que les deux afEai- 
res soient renvoyEes H un teul et mime tribunal f* 
et il conclut dans Paffirmative, citant k Pappui 
de son opinion un arrEt de la Cour de Cassa- 
tion du 3 pluviOse, an 10. 

Ainsi dans un cas oh deux causes 6taient pen- 
dantes devant deux tribunaux diffreiUSf et 
oh le demandenr avait deux adversaires diffE- 
rents, on a trouvE moyen d'Eviter un conflit de 
jurisdiction, en ordonnant de r6unir ces deux 
causes devant un eeul et menu tribunaL Le 
cas traitE par Merlin n'est sans donte pas le 
mdme que celui qui se prEsente dans Tespdce 
actuelle, mais il n'en indique pas moinsque les 
tribunaux ont une latitude considerable pour 
venir au secours d'une partie que Pexercice 
simultan6 de divers droits d'action pent mettre 
dans une situation illogiqne et dteavanta- 
geuse. 

Pigeau, ler vol. p. 149, traitant : '< Des excep- 
tions qui se proposent, lorsque I'affaire est por- 
t4e k une branche autre que celle oh elle devait 
PEtre," dit : " Nous avons fidt voir, en exposant 
<< les raisons du partage de Padministration de 
<< la justice en plusieurs branches, que PintErdt 
" public s'opposait k ce que I'on portftt k une 
" branche une affaire dEpartie k une autre, par 
<< le Souverain^ 

" Ainsi, cette incompetence, que Pon appelle 
it incompetence ratione materia^ parcequ'elle 
« procEde de la mati^e, pent etre proposee en 
<• tout etat de cause, aprEs avoir defendu an 
< ( fond, quand mdme les juges auraient rendu 
« une sentence interlocntoire ; parceqne le si- 
^ lence et les conventions des parUculiers ne 
<< peuvent deroger k ce qui est de droit public. 

" Cette incompetence s'oppose de deux ma- 
<< nieres ; la premiere, en f'tieani rivoquer par la 
^ Juridietian oH Pon veut itre renvoyS^ Passigna- 
« tion qui a ete donnEe, par exemple, si Pon a 
« ete assigne k PElection et que Pon pretende 
u devoir etre traduit au ChAtelet, on presente 
( requdte k ce dernier tribunal qui, sur Texpose 
<< du fiut, rivoque Patsignation et/ait difente aux 
<< partiee de proeider aiUeurs que par devani /ut." 
Pigeau ajoute qu'il pent arriver sans doute, 
que les parties n'obeissent pas k cette injonction 
et continuent de proceder devant le premier tri- 
bunal, d'oh conflit d'autorite, mais qne Von pro- 
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cMe, en ce cm, par yoie de r6glemeni de juges, 
deyant le Conseil da Boi, poar UAre determiner 
quel tribunal restera saisi. 

n n'y a pas encore Ik, sans donte^ similitude 
ezacte avec le cas soumis, mais on voit cepen- 
dant qu'en France, les ressources de la proc^ 
dnre n'^taient pas aussi 11 mitres qu'on paralt 
▼ouloir le soutenir ici. 8i, dans Tespdce rap- 
ports par Pigeau, un tribunal pouvait sur 
Requite dans une cause pendante deyant un 
autre tribunal, enjoindre aux parties litigantes 
d'avoir k ne proceder que deyant lui et de cesser 
toutes poursuitesdeyant Tautre juridiction,n'e8t- 
11 pas Syident qu'il n'y a ici, dans la demande 
fidte par les Compagnies d' Assurance, rien 
d'antipathique k un syst^me qui offraitdetelles 
ressources an plaldeur ? Bt maintenant si Ton 
prend en consideration les nombreuses regies 
qui, dans notre systSme, an sujet du eoneourt 
iTaetiarUj de la ecnnexiUj de la liiiapendanee, ten- 
dent toutes k empScher les conflits de juridic- 
tion, k proteger les parties centre le cumul des 
demandes, et k leur eyiter des frais inutiles, 11 
me paraft impossible de dire que nos tribunaux 
seraient impuissants k rendre justice aux parties 
dans un cas comme celui qui m'est maintenant 
soumis. 

Beste une demi^re objection que I'on a fkite 
k la demande d'injonction des demanderesses, 
c'est qu'en proccdant ainsi directement, par yoie 
d'action, pour faire decider de la constitutiona- 
lity d'une loi, on bouleyerse notre ordre poli- 
tique et Ton enl^ye yirtuellement au pouyoir 
federal le droit de d^sayeu pour I'attribuer aux 
tribunaux. Et Ton ajoute qu'ii n'y a pas, en 
Angleterre, d'exemples d'une telle procedure, 
oil I'on aundt, par yoie d'action directe, mis en 
question la Ugalite d'un r^glement ou d'une 
loi. 

II est evident que du moment que Ton entre 
sur ce terrain nouveau, ce n'est plus en Angle- 
terre que I'on doit aller chercher des precedents. 
Le fonctionnement de notre systeme federal, 
tout dififerent du systdme politique de la mere 
patrie, cree necessairement des situations nou- 
yelles, des besoins nouyeaux, qui ne peuyent 
pas exister \k bas, mais auxquels il nous faut 
pouryoir. Le droit des tribunaux d'apprecier 
ici la constitutionalite d'une lot, n'est plus mis 
en question et semble s'imposer par la force 
meme des cboses. II n'est done pas douteux 
que si cette question de la constitutionalite de | 



la loi qu'inyoque ici rimpectenr da Bieyeno, 
etait Bonleyee par les Compagnies d'Asvoiaiice, 
par des plaidoyers dans les causes intentees 
contre elle«, la Cour serait forcee d'en prendre 
connaiseance et de prononcer. Ta demande ac> 
tuelle n'attribue aucun pouyoir plus gTBad k ce 
tribunal et ne requiert rien de plus. II n'eii 
pas douteux, toutefois, que d cetle demande 
ayait ete faite, ayant toute action de la part de 
riuspecteur du Revenu, ayant que Ini-meme 
ait inyoque deyant la Cour, cette loi que IVm 
conteste, la procedure ainsi adopts aurait ete> 
ayec raison, qualifiee d'empietement sur les 
pouyoirsde la juridiction administratire. Msif 
il est je crois de principe que du moment qu\Bi 
officier public inyoque lui-m£me une loi, de- 
yant les tribunaux, il soumet par li m^me U 
constitutfAialite de cette loi k raatorite, doot 
il requiert le secours, et que le tribonal peot 
alors I'apprecier et la juger oontnutictmre- 
ment avec lui. Or, c'est ainsi que la qu^tioa 
se presente aujourd'hui, dans la caoae actudk. 
Pour ces motife, je crois done deyoir aoocxder 
I'injonction demandee par les Compagnies d* As- 
surance, mais en mdme temps, oomnke les delaii 
judiciaires ponrraient mettre en peril le lecoQ- 
vrement de la taxe, par un cbangement possablt 
dans la situation des compagnies, lors de U de- 
cision finale de la cause, j'ordonne qoe lee 
sommes redamees par I'Inspecteur du Reyeot 
seront deposees dans une banque, par chacuK 
des dites compagnies, pour etre payees k qui de 
droit, lors de la decision finale du preaent li- 
tige. 

The order of the Judge is to ttie fbllowiaf 
efifect : — 

"Apres ayoir entendu les parties contradldai- 
rement sur la requete des compagnies demaB- 
deiesses, requerant pour les raisons mentionnees 
en la dite requite, un ordre enjoignant an dr. 
fendeur es qualite d'ayoir k disoontinaer <i 
cesser tons precedes par lui commences din? 
diyerses actions intentees par Ini deyant la cocr 
superieure de ce district, conire les demande- 
resses, pour le recouyrement de certatnes taxes 
reclamees en yertu de I'acte 45 Vic^ ch. 31 
jusqn'k ce que jugement soit rendu en la pre- 
sente cause ; 

" Considerant que par leur presente deiaande 
les demanderesses mettent en question la con^ 
titutionalite de la loi proyinciale, en yffta de 
laquelle les dites taxes sont reclamees, et qa 
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forme la bAse da droit en vertn duqael le de- 
fendeor a procM6 contre elles ; 

<< Consid^rant que les demandes du d^^endeur 
conf re les demanderessefl sont au nombre de 40, 
et qu'i) appert par la requdte des demanderesses 
que la m^me question de constitutionality de la 
dite loi proTinciale doit dtre 80ulev6e dans cha- 
cnne de ces inibtances ; 

^ C!onBid6rant que dans ces circonstances il 
importe h une bonne et saine administFaticn de 
la justice que les diverses parties demanderesses 
en la presente cause ne soient pas expos^es L 
une accumulation de frais inutiles, par des con- 
testations multipli6es au sujet de la m^me 
qnestion, lorsqu'une seule adjudication pent et 
doit Buffire pour apporter le remade requis et 
determiner les droits des parties ; ^ 

** Consid6rant n6anmoins que les d^lais judi- 
ciaires pourraieut mettre en p^ril les reclama- 
tions du d^fendeur es quality contre les deman- 
deresses, par an cbangement possible dans la 
sitoation de celles-ci, ou de quelques-unes 
d'elles, au moment du payement des sommes 
r^clam^es, s'il y a lieu ; 

« Nous, soussigne, Fun des juges de la Cour 
Superieure, si^geant dans et pour le district de 
Montreal, accordons la dite requdte des deman- 
deresses, et en cons^uence enjoignons au dit 
d^fendenr es qual. d'avoir k cesser et discon- 
tinuer tons procedte par lui adopt^s contre les 
dites compagnies demanderesses dans les di- 
yerses actions par lui intentSes contre elles, 
poor le recouvrement des sommes qui seraient 
par elles dues en vertu du dit acte 45 Vic, ch. 
22, et ce ju8qa'& nonvel ordre de cette cour ; 

*^ Mais sous la condition du d6pAt au bureau 
de la banque de Montrtol, par chacune des dites 
compagnies, de la somme r^lam^e d'elle par 
le detendeur comme susdit, pour dtre la dite 
somme payde ou remise k qui de droit en temps 
ei Hen ; cbacane des dites compagnies ne pou- 
▼ant avoir de b^nSflce de la presente ordonnan- 
ce que sur rapport et d^p6t au greffe de cette 
cour, dans chacune des dites causes, d'un certi- 
flcst da d6p6t de telle dite somme. 

*< Mandons, etc., ordonnons, etc.'' 

Kerr j* Carter for plaintifls. 

Carter, Q»C.y j* Lafiamme, Q-C, counsel. 

LacoeUy Olobetuky j* Bisaillan, for defendant. 
Church, Q,C.j counsel. 



COURT OF QUEEN'S BENCH. 

MoNTRiAL, January 19, 1882. 

DoRioN, C.J., Monk, Bamsat, Cross a, Bast, JJ. 

Bbtournat (deft, below), Appellant, & Moquin 
et al. (plffs. below), Respondents. 

Dower — Sueeeeeion — Renuneialion qf Dower by 

Wife. 

ITeirs joined in a deed qf sale qf an immoveable 
pertaining to the aueeeesion of their father. 
They afterwards claimed customary dower on 
an immoveable which had been disposed qf by 
their father during his lifetimef without the 
wife having renounced her dower thereon. 
Held, that this immoveable would have been 
subject to dower if the heirs had renourkced 
the succession, but the fact that the heirs 
Joined in the deed qf sale first mentioned was 
equivalent to a declaration qf their acceptance 
' of the succession, and excluded their right to 
customary dower. 

The appeal was from a judgment in favor of 
respondents. The action was for customary 
dower by Joseph Moquin and sisters, now re- 
spondents. 

The defendant engarantie (appellant) pleaded 
to the principal action that the respondents 
had accepted their father's succession by join- 
ing in a deed of sale, by which one of the im- 
moveables of the succession was sold, and 
therefore had no right to customary dower. 
It was also pleaded that respondents' father 
had sold the immoveable in question on which 
customary dower was sought to be recovered, 
and that customary dower could not be claim- 
ed on an immoveable so alienated. 

The answer of the respondents was to the 
effect that they had signed the deed of sale by 
error, being misled by the notary, who told 
them that their rights would not be affected by 
their signing the deed. 

The judgment of the Court below held that 
the deed, being signed in error, was not a valid 
acceptance of the succession, and the action of 
the respondents was maintained. 

The judgment in appeal is as follows : — 

« La Cour, etc. 

<< Consid6rant que par acte passe devant 
Boberge le 23 Juillet, 1867, 1'appelante, tant en 
son nom que comme ayant 6t6 commune en 
biens avec feu Joseph Moquin, que comme 
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tatrioe aox enfiuits mineura issos de son mari- 
age arec le dit fea Joseph Moquin, et lea in- 
tim68 en cette cause, ont rendu k Simeon Beau- 
▼ais un immeuble situ6 k Laprairie, dependant 
de la succession du dit feu Joseph Moquin, leur 
p^re, la part des intim^s consistant en un six- 
i^me pour chacun dans la moiti6 indlyise du 
dit immeuble; 

'<Et considdrant que les dits intim6s n'ont 
pas prouT^ qu'ils ont sign6 le dit acte de 
rente par erreur ; 

<<Et consid^rant que par la dite rente les 
dits intim^s ont accepts la succession de leur 
p^re, et que la renonciation qu'ils ont fiute plus 
tard n'est d'aucun effet ; 

" St oonsid^rant que les intim6s ayant ainsi 
accepts la succession de leur p^re, ne peurent 
r6clamer le douaire coutumier cre6 par le marl- 
age du dit feu Joseph Moquin, arec feu El mire 
Lecompte, leur m^re ; 

" Et cons!d6rant quHl j a erreur dans le 
Jugement rendu par la cour supSrieure siSgeant 
k Montrtol, le 9 Juillet 1879 ; 

" Cette cour casse et annule le dit jugement 
dn 9 Juillet 1879 ; 

" Et procMant k rendre le jugement qu'aurait 
du rendre la dite Cour SupSrieure, renroie 
Taction des dits intlmSs, arec dSpens, tant ceux 
encourus en cour de premiere instance que sur 
cet appel." 

Bambat, J. I concur in the judgment ren- 
dered but for reasons somewhat dififerent from 
those just expressed. I think that error of law 
on the part of Joseph Moquin was as fully 
established as want of knowledge can be. It is 
one thing to say error of law is difficult to 
prore, and another to say that the legal effect of 
ignorance does not exist. It is, howerer, un- 
necessary in this case to enter into the general 
question of error of law, because an article of 
our Code, (art 650 C. C.) declares that error of 
law alone does not reliere any one from an ac- 
ceptation of a succession either express or im- 
plied. There must he fraud. This, I fancy, 
would hare been the proper interpretation of 
the law eren without the article. The rule of 
our Code as to error (art. 992 C.C.) eren taking 
the view of the French commentators that 
" error " implies error of law as well as of fact, 
only applies to contracts, subject to the two 
limitations of articles 1245 C. C. k 1921 C. C. 
Where there is no special article, as with regard 



to the eondieiio indebia (art 104T C. 0.) the old 
law applies, and by the old law, as a gener&i 
proposition, error of law did not excoae the err- 
ing party, and specially could not reliere the 
heir from an acceptation of the snccessiofi. 
The respondent was folly aware of this, far b? 
pleaded fraud, which I think he has failed u* 
prore. There can be no qnestion thai the aft 
referred to was an aeU (TkMiier and one of the 
most formal kind. 

Qirouard j* WurUU for Appellant 
Otoffrion^ Riirfret ^ Darion for Respondent 



RECENT DECISIONS— PROVINCE OF 

QUEBEC. 

Proeedurt — FoUe-Enckire, — 1. In a rol? 
for corUrainU par eorpt against a Jol o^tA- 
ctUaire, to compel payment of the loosoccttdocid 
by the resale of the property orig;inally adjodgc^i 
to him, it is not necessary to deecribe the pnv 
perty. — DelMe r. Saucke j* SaueMe^ Jbl d47»Ji»- 
tairtf (Conrt of Reriew, Montreal). — 26 L. C. J^ 

p. 162. 

2. Personal serrioe of sach mie is not neces- 
sary, personal serrice of the motion ix the rule 
being sufficient — 76. 

Marriage contract-^Hypothte — BitfULnaimi — 
Procedure. — 1. A stipulation in a oontimct of 
marriage, whereby the future hosband gires t 
life rent to the future wifo, in conddentioo (A 
the renunciation by her to all right of com- 
munity of property and dower and to all other 
matrimonial rights, is not a donation requirisg 
to be registered during the lifetime of the 
donor. — Chieholm et al. r. PauzS m quoL, ^ Rc^- 
erteoHf opposant, (Superior Conrt^ Mootml), 
26 L. 0. J., p. 162. 

2. A hypothec granted by a seignior oo hi»>/ 
and seigniory (described by its contents aDd 
boundaries) prior to the date of the pnblicataoa 
of the notice of deposit of the emdaalre thenci 
created a good and ralid hypothec on all Un<lf 
in such fi^ and seigniory held and owned bj 
said seignior. — lb. 

3. The registration of such hjrpothec after the 
publication of the notice of deposit of said a- 
dattre^ wss ralid and preserred the hypothec $o 
created as aforesaid. — lb. 

4. Such hypothec on said lands was not a^ 
fected by the fiulure of the mortgagee to file is 
opposition as required by ch. 40 of the Con5<^ 
idated Statutes of Xi. C, tec. 41.— /&. 



THE LEGAL NBWS. 



329 



Hftf Et^l ^ms. 



Vol. V. 



OCTOBER 14, 1882. 



No. 41 



TRUST FUNDS. 

The Bad case of the poor ladies reduced to 
want l>y the Hunter defalcations has led to the 
iiugi^estion of various expedients for protect- 
ing investors. We do not think any scheme of 
report or inspection will meet the case. Un- 
faithful trustees, tor the credit of human nature 
be it said, are rare when the number of trusts is 
considered, and no scheme which would not be 
too oficnsive in ordinary cares would afford ade- 
quate projection against the artifices of a smil- 
ing, plausible villain, of fair standing in the 
chnrch, masked by a saintly atmosphere, or pro- 
tt.'cted from suspicion by an unimpeachable 
rt-cord. But there is a way of safety which 
might be opened, and which would be of infinite 
advantage to the most helpless class of invest- 
ors, — we rtfer to the establishment of a scheme 
of government annuities. The great prosperity 
of the postal savings banks indicates the an- 
nuity system as the next step needed, and one 
which would be eminently successful. The an- 
nuity system has nses beyond safe investment. 
There are very many cases in which women 
who are the possessors of moderate sums of 
money, have no occasion or wish to transmit 
the principal ; yet without converting it into an 
annuity, they cannot venture to encroach on 
the capital snm, for no one can tell to what 
extent life may be prolonged. The annuity 
system would 11 crease their annual income and 
guard them against dishonesty at a period of 
life when they are least able to protect them- 
selves There are many other cases in which 
persons would be glad to exchange a capital 
sum for an annuity. Bven those of ample 
means might not be reluctant to place a certain 
proportion out of the reach of business vicissi- 
tudes. Congregations desiring to ensure a 
moderate subsistence to a pastor incapacitated 
for work, would find it easier to raise a sum 
once for all, while the feeling of gratitude for 
past service is warm, than to continue to meet 
an annual charge ; and the sense of security on 
the pensioner's side when a government annuity 
had been obtained for him, would be infinitely 



greater. Masters desiring to reward a iaithfal 
servant or employers an old clerk, would find 
in the purchase of an annuity the easiest method 
of accomplishing their wishes. All persons with- 
out heirs, possessed of moderate savings, would 
ensure a safe and comfortable provision for 
their declining years, by the conversion of their 
little store into a fixed annuity. And many 
others would be glad to use a portion of 
their means tor the purpose of increasing 
their income when debarred from active em- 
ployment. The system should, of course, 
be made self-sustaining, with a fair margin for 
expenses. That it would be a great boon to 
the country we entertain not the slightest 
doubt. 



JUDICIAL STATISTICS. 

A Bedford correspondent calls attention to 
an error which occurs in the official returns on 
on which Mr. Justice McCord's tables were 
based. Other errors may be remarked in the 
statistics. These returns are, in fiict, exceed- 
ingly defective, and steps should be taken to 
insure more correct as well as more complete 
reports. All inferences are more or less liable 
to be affected by the errors and omissions of the 
present system of returns. At the same time 
we believe that Mr. Justice McCord's conclu- 
sions are substantially correct. 



THE MANITOBA BBNCB. 

Changes have occurred with unusual celerity 
in the Superior Court of Manitoba. The three 
judges occupying the bench in 1879 are all 
dead. Mr. Justice McKeagney has been suc- 
ceeded by Mr. Miller, Mr. Justice B6toumay by 
Mr. Dubuc, and now the survivor, Chief Justice 
Wood, has died very suddenly. The Chief Jus- 
tice was not celebrated as a lawyer. His con- 
duct on the bench excited persistent efforts for 
his impeachment) and the matter was before 
Parliament during the two sessions preceding 
his decease. Now that Manitoba has become a 
considerable Province, the local bar will no 
doubt claim the {privilege of supplying the 
bench from their own body, and be able to fur- 
nish judicial officers with the needful qualifi- 
cations. 
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LES RBFORMES JUD1CIAIRE8, 

On parte de comites ou de oommiBsionB & for- 
mer, pour examiner les diif6rents Byst^mes sag- 
gercs, pour l'am6Iioration de nos institutions 
judiciaires. Ceuz qui reulent arriver & queique 
chose d'tttile feraient mieuz de moins embras- 
ser et d'6treindre queique chose. Insistons pour 
les deux necessitcs qui sMmposent : 

lo. La refonte des statuts ; 

2o. Le d^agen ent de la cour d'appel. 

Le reste viendra en son temps. 

On objecte an plan que j'ai propos6, sur le 
second pointy que si Ton convoque k Montreal 
les juges des autres districts, les affaires locales 
en souffriront. Cette objection n'est pas fondee. 
Les Juges auxquels serait dSvolu le devoir de 
convoquer les juges ext^rieurs, s'enqu^rraient dtts 
circonstances de chaque juge et appelleraient, 
en temps opportnn, ceux qui pourraient laisser 
leur district respectii, sans fidre souffrir les jus • 
ticiables. Tin juge qui avait lu la suggestion 
contenue dans on article pr6c6dent) m'a £Edt 
observer qu'au lieu de trois chambres, comme 
je 8ugg6raiS) la cour d'appel pourrait si6ger en 
permanence, dans nne seule chambre, en renou- 
velant le personel des juges, de mani^re h. ne 
pas fatiguer les juges outre mesure, et k ne pas 
exposer les avocats k courir d'une cbambre k 
I'autre. Ceci est beaucoup plus pratique que 
ce que je suggerais, et ce syst^me devrait fixer 
de suite les opinions. YoWk un point que Ton 
devrait consid^rer comme arr^t^. Seulement^ 
on ne pent le r^aliser sans Ugislation. 

On a objecte au premier point, (la refonte des 
statuts,) que cela entraine la revision du Code 
Civil. Pas le moins du monde. 

Bornons-nouB k constater le fait accompli, les 

statuts en general, d'oii I'on exclura toutes les 

modifications foitesau Code Civil etau Code de 

Pncedure. 

Les publications de MM. McCord et De Bel- 
lefeuille pour le Code Ci^il, et de MM. Wother- 
spoon et Foran, pour le Code de Procedure, 
Buffisent pour lenir au courant. 

Les journaux valent mieux que les commis- 
.sions et comites pour condenser les vapeurs, et 
nous conduire k un rdsultat. lis ont cet avan- 
tage que le precede d'6puration des idees ne 
coute rien k la caisse provinciale. Comme il est 
impossible de suivre, dans tons les journaux, ce 
qui se publie sur la mati^re, j'ose sugg6rer de 
^ire du Legal Newt le centre de nos sugges- 
tions et de les condenser antant que possible. 

D. 



GOMtfUinCATIOHS. 

DISTRIBUTION OF JUDICIAL LABOR. 

TO the Editor of the Legal News: 

Sir, — In the issue of your publication of the 
23rd September last, are published certain tables 
in reference to the amount of work done by e»:h 
Judge of the Superior Court in each district of 
this Province during the periods theieln meo- 
tioned, and being based upon the judicial sta. 
tistical returns contained in the Quebec Official 
Gazette. 

Referring only to the district of Bedford, uA 
writing merely in relation to the returns ai to 
the cases therein during the year 1881, 1 except 
to the conclusions drawn from these returns in 
connection with that district. 

As showing the fiK^ that these retunis do not 
expose the amount of work done, I would mea- 
tion that the number of final judgments, in cb&- 
tested cases during 1881, in the Saperior Court, 
was 31, and of interlocutory judcments 4T, 
instead of 13 of the former, as contained in the 
Qaxette. Then, in the Circuit Court (appealable) 
there were 11 final and 3 interlocatory, making 
in all 92 judgments. This defective mode of 
return has arisen, it is understood, from the fr.n 
that the officer whose duty it was to make it 
considered that he should only include therein 
the cases instituted during the gear^ consequent! j 
leaving out of account the judgments in ac- 
tions brought in the previous year or yetrB, 
which in a country district always form a coa- 
siderable portion of the cases disposed o£ 

Perhaps this indication of the oatuxe of the 

return in question, in one district only, o»7 

make it doubtful whether "the compaiatiTe 

lists of the relative amount of work for each 

Judge," are absolutely correct. 

B. 
6th October, 1882. 



NOT£S OP CASES. 

COUBT OP QUEBN'8 BENCH. 

QuxBSc, Oct 7, 1S§2. 
DoaioN, C.J., Monk, Bahsat, Tbssisb, k Babt, JJ. 
Thx Corporation of Thrxk Biveiib, AppelU&t 
k SuLTi, Bespondent. 

Powert qf Federal and Local LegUiahtrf—Bi^i^ 
Hon (if the tale qf liquor — « 
/fiKditftPfi." 
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Heldy 1. That a local Statute empowering a muni' 
eipaUty to make by-lawe prohibiting the eaie 
of UqitOTf or allowing its sale under certain 
eondUioMy it not Justified by sub-section 9, 
Section 92, B. N.A. Act of 1867, even though 
the municipality only exercises the power to the 
extent infixing a tax by %Day qf licenccy and for 
the purposes qf revenue. 

2. That the state qf things existing in the 
confederated Provinces at the time ofConfeder- 
ationf and more particularly that which was 
recognised by law in aU or most qfthe Pro- 
vinees, is a useful guide in the interpretation 
qf the meaniftg attached by the Imperial Par- 
liament to indefinite expressions employed in 
the B.N. A. Act of 1867. 

3. That al the time qf Confederationj the 
right to prohibit the sale qf intoxicating drinks^ 
existed as a municiptU institution, in the then 
Province qf Canada^ and in Nova Scotia, and 
consequently that it is to be deemed a '< muni^ 
eipal institution *' wt^At'n the meaning qf sub- 
section 8, Section 92, B. N A. Act of 1867. 

4. Thai the power qfthe Dominion Parlia- 
ment to pass a general prohibitory liquor law 
as incident to its rights to legislate as to public 
wrongs^ is not incon^Hitible tnth a right in the 
Provincial Legislatures to pass prohibitory 
liquor laws as incidental to municipal institu- 
tions. 

Bamsat, J. The eyidence in this case is 
formal and gives rise to no difficulty. Two 
questions come up on this appeal : 

Ist. Is the coiporation, appellant, authorized 
to pass the By-Law of the 3rd April, 1877, under 
the local legislation, so fiur as that legislature 
can authorize? 

2nd. Has the local legisUture such right ? 

With regard to the first of these questions, it 
appears, that on the 3rd of April, 1877, an 
amendment was passed to a by-law made in 
1871 regulating that a licence fee of $200 should 
be paid by any one authorized to retail liquors, 
before the certificate of the corporation to en- 
able the party to obtain a licence was granted. 
The Statute under which this by-law is justified 
is the 38 Yici, c. 76, sec. 75, 2, by which it is 
proTided that <*the said council shall have 

power to make by-laws : 

j^^ • • • • • • 

2. For determining under what restrictions 
and conditions, and in what manner the Collec- 



tor of inland revenue for the district of Three 
Rivers, shall grant licenses to merchants, tra- 
ders, shop-keepers, tavern-keepers, and other 
persons to sell such liquors." 

This seems clear enough, but it is said that 
the Licence Act of 1878 limited the powers of 
the corporation. By section 36 of that Act 
(41 Yic. c. 3, Q.) it is enacted that << on each 
confirmation of a certificate, for the purpose of 
obtaining a license for the cities of Quebec and 
Montreal, the sum of $8 is paid to the corpora- 
tion of each of those cities ; and to other cor- 
porations for the same object, within the limits 
of their jurisdiction, a sum not exceeding $20 
may be demanded and received.'' 

*' Section 37 : The preceding provision does 
not deprive cities and incorporated towns of 
the rights which they have by their charters or 

BY-LAWS." 

It is piobable that the legislature intended 
to say that, « the preceding provision does not 
deprive incorporated cities and towns of the 
rights which they may have under any by-law 
made in conformity with their respective char- 
ters." It may be further said in support of this 
reading of the Statute, that the general princi- 
ple is that special laws are not presumed to be 
repealed by general ones unless they are inoom- 
patible or expressly repealed. 

In so &r, then, as incorporated towns, other 
than Quebec and Montreal, are ooncerned, it 
seems to leave in force any by-law then existing, 
made in conformity with a special charter. 
Therefore, as the by-law was made in 1871 and 
amended in 1877, a year before the 41 Yic, the 
proviso of Sec. 37 excepts these by-laws from 
the provision of Sec. 36. Whether a new by-law 
made subsequent to 1878 would be so covered, 
it is not now necessary to decide. 

As\o the 2nd question : Sub-section 9, of Sec, 
92, of B.N.A. Act, gives the local legislatures the 
right to make laws in relation to « Shop, saloon, 
tavern, auctioneer and other licenses in order to 
the raising of a revenne for provincial, local or 
municipal purposes." The Statute does not say 
that the local legislatures can only oblige shop, 
keepers kc. to take out a license, but that they 
may make laws « in relation to" such licenses. 
That is a distinction which seems to have es- 
caped observation in the case of Angers v. The 
Queen Ins, Co.,* probably because the pretention 

*1 Legal News, p. 410. 
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of the Quebec Goveroment was that the impost 
was in the nature of a license, and being for the 
purpose of raising revenue for the ProYince it 
was thought to bo within the powers of the 
local legislature. Here the question is simpler. 
The local legislature has the power exeluairely 
to legislate in relation to shop, saloon, tavern, 
auctioneer and other licenses, provided it be for 
the purpose of raising a revenue for provincial, 
local or municipal purposes. It has no auth- 
ority under thit tub section to go further. 

The Statute cited in the case under our con. 
sideration is not an authorization to the muni- 
cfpal council to tax by way of license, but an 
act allowing the municipality to put restrictions 
generally on the sale of liquors. It is true the 
by-law has given to this prohibition the effect 
of raising revenue for municipal purposes ; but 
this will not cure the want of Jurisdiction of the 
Statute, for a statute ultra vires does not remain 
in force for a part, because some fractional part 
is within the powers ot the legislature, unless it 
appears that the subject beyond the powers of 
the legislature is perfectly distinct from that 
within, and that each is a separate declaration 
of the legislative will. This is not the case 
here. We think, therefore, so far as sub-sect. 9, 
S. 92, B. M . A. Act, is concerned, it does not Jus. 
tify the Statute in question. As the case was 
referred to at the argument it may be well to 
remark that the decision of the Supreme Court 
in Severn j- The Queen, 2 S. C. R., p. 70, is not 
in point in this case. We are not therefore 
called upon to discuss the ingenious applica- 
tion of the doctrine of ^'tudem generis to the 
classes of matters which the local legislatures 
may license, nor to decide what the genus is 
which includes an "Intelligence office" and 
excludes a *' brewer.*' • 

But we have still to determine another ques- 
tion, whether sub-sect. 8 does not cover the ex- 
ercise of the power assumed by the legislature 
of Quebec. 

It may be at once conceded that the power to 
pass prohibitory liquor laws is not essential to 
the existence of municipal institutions, and that 
consequently in a very restricted reading of sub- 
sect. 8, it would not Justify the local legisla- 
ture in passing a prohibitory liquor law. But, 
it may fidrly be asked, whether it was the inten- 
tion of the Imperial Parliament in an enumera- 
tion of this sort to confine « municipal institu- 



tions " to those matters only which are of the 
essence of municipal instituUons ? If such Tt$ 
the intention of Parliament, a wide field 
for speculation was left open, or it wis coutiiL- 
plated to restrict municipal institutions within 
very narrow limits. It would seem, however, 
we have not to determine what institutions arc 
essential to municipal existence in the abetra/cL 
but the meaning of the term at the time of con- 
federation. In so far as the Province of Qcebr . 
is concerned, municipal institutions were th^ 
creation of special statutes. The general art 
was passed no longer bock than 1855. It w&« 
introduced under the title of ** the MusiciisL 
and Road Act." Roads and their mainteDancr, 
bridges, ferries, fords, prevention of abuses pre- 
judicial to agriculture, police regulations, ud 
many other matters were subjected to maniciju' 
control. Among other things County conn* li^ 
were given the power to make by-laws -it 
prohibiting and preventing the sale of all ^piri- 
tuouB, vinous, alcoholic and intoxiiatiL:, 
liquors, or to permit such sale subject to gu^L 
limitations as they shall consider expedit:iit :' 
« For determining under what restriction.*^ aci 
conditions, and in what manner the iTTrDue 
inspector of the district sltall grmnt licea^s to 
shop-keepers, tavern-keepers, or others, to vi: 
such liquors." (See C. S. L. C, cap. 24, t^t 
26, S.S. 11&12.) In 1857 the City of Turr: 
Rivers was incorporated, and as the Mnnii it<al 
and Road Act was repealed as Ikr as itaffcvt'-d c< 
might aflfect Three Rivers, the two sub..««iti<>!i^ 
11 and 12, above quoted, were re-enacted in prt- 
cisely the same words for the new iucori^orat:* d 
(See 20 Vic, cap. 129, si ct. 37, foot of p. 4i?3 k 
p. 494.) These statutes wc ru in force at the tiiiK 
of confederation. 

In 1868 an Act was {lassed, styled *' An .^.ci 
respecting the Mr.viriPAL institutions of Upf-^r 
Canada^; and in tiat Act powers simihu ti 
those Just enumerated as being acoonit^i to 
municipalities in Lower Canada and to Tbrt-j 
Rivers particularly, were given to munioi poli- 
ties in Upper Canada. (See C S. U. C, cap 54 
sect. 246.) And this legislation was al»o in 
force up to the time of confederation. 

By the municipal system in force in Xi>t7 
Scotia, prohibitory powers were posKefsed or 
the municipal authorities. (See Rev. St. N. S.. 
cap. 133, vi.) 

As to New Brunswick, we have not fo^ 
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anj Statute conferring sucb powers ; but at any 
rate we have the two great Provinces of Con- 
federation, and one of the smaller ones, persis- 
ts ntly inclnding amongst municipal institutions 
the right to prohibit the sale of strong drink. 
We cannot help thinking that this was suffi- 
cient to bring prohibitory liquor laws witti!n 
the powers of local legislation as forming part 
of <* municipal institutions " within the mean- 
ing of the B. N. A. Act. With Chief Justice 
Richards, we think that we ought to look << at 
the state of things existing in the Provinces at 
the time of passing the B. N. A. Act, and the 
legislation then in force in the different Pro- 
vinces on the subject, and the general scope of 
Confederation then about to take pikce," when 
determining the value of indefinite terms in 
the Act. But in the case of « The City qf Fred- 
erieton v. The Queen" it was decided by the 
Snpn me Court that the Dominion Parliament 
h:is alone the power to pass a prohibitory liquor 
law. (3 S. C. R , p. 505.) It is true this deci- 
sion goes somewhat beyond the real issue, which 
IK SK to the right of the Dominion Parliament 
to pass a prohibitory liquor law, which is quite 
ti different thing. Still, we presume the point 
was fully argued before the Court. 

It may be well to mention for the sake of 
precision, which, in quoting judgments, is of 
more importance than the multiplicity of refer- 
ence!;, that the question in Cvoey v. Btome^ was 
not whether the local legislatures could pass a 
prohibitory liquor law, but whether the prohi- 
liitory law of the old Province of Canada was 
still in force. We were all of opinion that it 
was. This decision, then, was so far exactly 
Kimilar to the decision in Sauv^and The Corpor- 
atism of ArgefUemly\ and in the cases of Ilart v. 
MusUquoi^ and Poiirtu v. The City qf Quebec^% 
except that in the two last coses the Judge 
expressed the opinion that if the Temperance 
Act of 1864 had been repealed by the local 
It'gitdature, he would have held that the local 
legislature could not have re-enacted it. Inci- 
dentally, in Cooey and Btomej (-hief Justice 
Dorion expressed a different opinion ; and as a 
general proposition, I may say, parenthetically, 
I do not see how a legislature has power to 
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repeal what it cannot re-enact. Of course, it 
may sometimes indirectly do so, or do what 
will have a similar effect. The reversal of 
Cooey and Brome* in this Court was not, how- 
ever, on this question at all, but on the ques- 
tion of whether the by-law had been lawfully 
voted ; so it appears that the consent reversal 
arrangement in the Supreme Court, of which 
we have heard something, signifies even less 
than was at first supposed. By not taking the 
state of things existiufl: in at least three of the 
Provinces at the time of passing the B. N. A. 
Act and the legislation then in force, we arrive 
at the inconvenient conclusion that the muni* 
cipal institutions, as they existed prior to Con- 
federation, cannot be maintained by local legis- 
lation; and that, as in the present case, a 
municipality would be shorn of most useful 
powers, by the simple operation of a surrender 
of its charter, in order that the legislation may, 
for convenience sake, be amended, or consoli- 
dated. It is maintained that to renew these 
powers there must be joint legislation, if that 
he lawful, which is open to some doubt. 

The consequences of arriving at such a conclu- 
sion compel us to look for some other mode of 
dealing with the Statute. Since this case was ar- 
gued, we have seen a decision of Ch. J. Meredith, 
in the case ot Blouin and the Corporation ofQue^ 
becjj in which the case of The City qf FrederieUm 
and The Queen is reviewed. The case of Blouin 
does not involve the question now before this 
Court, but the Chief Justice drew attention to 
a distinction between the case before him and 
that before the Supreme Courts which has been 
frequently recognized, and which it is import- 
ant to keep in view ; namely, that where a 
power is specially granted to one or other legis- 
lature, that power will not be nullified by the 
fact that, indirectly^ it affects a special power 
granted to the other legislature. This is incon- 
testible as to the power granted to Parliament 
(Sect. 91 last alineOj B. N. A. Act), and probably 
it is equally so as to the power granted to the 
local legislature. In other words, it is only in 
the ca«!e of absolute incompatibility that the 
special power granted to the local legislature 
gives way. 

As an example of the application of this prin- 
ciple, and also as an authority bearing on the 
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present case, we may refer to the case of Potdin 
4" The Corporation of Quebec* where Ch. Justice 
Meredith held that « the Provincial Legisla- 
tures, nnder the power given to them, may, for 
the preservation of good order in the municipal- 
ities which they are empowered to establish and 
which are ut.der their control, make reasonable 
police regulations, although such regulations 
may to some extent interfere with the sale of 
spirituous liquors." And so he held that the 
provisions of a Statute << ordering housfs in 
which spirituous liquors, &c., are sold, to be 
closed on Sundays, and every day between 
eleven o'clock of the night until five of the 
morning, are police regulations within the 
power of the Legislature of the Province of 
Quebec." That case came up to this Court aid 
the judgment was confirmed. It supports the 
theory that a prohibitory liquor law may be 
within the powers of a local legislature, and it 
limits the generality of the doctrine of The 
City of Fredericlon ^ The Queeriy that Parliament 
can alone pass a prohibitory liquor law. It may 
be useful, and it is certainly &tr to remark, that 
Ch. Justice Meredith argues that his decision 
in the Poulin case is not absolutely incompa- 
tible with the decision in the case of the ('ity 
of Fredericton. Be this as it may, the case of 
Poulin does not decide that there may not be 
a prohibitory liquor law of such a character as 
to be really an interference with trade and 
commerce rather than a police regulation. 
Neither have we to decide that here, for we can 
see no distinction in principle between this 
case and that. PouHn's case limits the time 
during which spirituous liquors may be sold in 
Quebec, the By-Law under the Statute controls 
the class of persons who shall be allowed to sell 
them by the iar from novel device of a tax. 
This tax is in the sense of sub-section 9, which 
therefore, to some extent, justifies the action of 
the Corporation, although sub-section 9 cannot 
be said to be the basis of the law, as was shown 
at the beginning of this note. 

We hold, then, that under a proper interpre- 
tation of sub-section 8, the right to pass a 
prohibitory liquor law for the purposes of muni- 
cipal institutions, has been reserved to the local 
legislatures by the B. N. A. Act. 

We have suspended our judgment in this case 
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for an unosnal length of time, awaitiog tht 
decision of the Privy Oouneil in the caw of 
Ruaeell j* The Queenj* in the hope that we migbt 
find some rule authoritatively' laid down wbiib 
might help us in aijudicatin^ on this cue &&d 
in that of HamtHon # The Townehip t^ Kis^iey 
In this we have been, to some extent, diap. 
pointed. Their Lordships have remaiDd 
strictly within the issues submitted to tb^, 
and have held that the Canada Tempenzir^ 
Act of 1878 does not interfere with Sab-^Sectioo!^ 
9, 13, and 16 of Section 92 B. S. A. Act; hn: 
that it is an Act dealing with public wroo^s 
rather than with civil rights, that it is a matu-r 
of geaeral and not merely of a local or a privak 
nature in the province, and that if it affects tLe 
revenues of a Province it is only incideDtallr. 
We need hardly say that this is only a rcrr 
brief summary of their Lordships' argumeDt but 
their reasoning will command general assent, 
not only owing to the source from which it 
comes, but also from its cogency. The Jadirial 
Committee then lays down that the DominioD 
can pass a general prohibitory liquor law; it 
has specially declined to lay down any rule as 
to the other Sub-Sections than those submitted 
and the one alluded to by Ch. Justice Bite hie. 
and therefore it has not either expressly or bj 
implication maintained that the Dominion Par- 
liament can alone pass a prohibitoiy liquor lav, 
or rather a liquor law which in prohibitory ex- 
cept nnder certain conditions, as, for instance, 
subject to a license for the purposes of the re- 
venue. 

It may perhaps be said thai, allowing the 
local legislatures to interfere in the prohibitioQ 
of the sale of liquor, Parliament hanag 
generally dealt with the subject, mi^ht 
be inconvenient In the particular ca^, 
we think no inconvenience is to be appre- 
hended ; but, even if it were otherwise, wt 
should not be disposed to think an argameai 
based on such an objection conclusive. The 
true check for the abuse of powers, as disting- 
uished from an unlawful exercise of them, is 
the power of the central government todinllov 
laws open to the former reproach. Probablf 
to a certain class of mind this interference? ap- 
pears *< harsh" and provocative of ^gtB,n 
complications," as has been said ; but this is 
hardly an axgnment in favour of the Goort? 
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extending their jurisdiction to relieve the Cen. 
tral QoTemment of its responsibility. It seems 
to be &irer to leave the rule of expediency to 
be applied by a body responsible to the people 
at large, rather than to a comparatively irres- 
ponsible body like a Court. We are therefore 
to reTerse the judgment in this case, with 
costs. 

Judgment reversed.* 



COURT OF QUEEN'S BENCH. 

Quebec, October 5, 1882. 
DoKioN, C. J., Ramsat, Tessier, Cross ft 

Baby, J J. 

McKbnzie, Appellant, k Tubgbon, Respondent. 

EUcHon Act qf ISli^InUmidaiion. 

Ramsay, J. This is an action under the Par- 
liamentary Election Act of 1874, for the penalty 
of $200 for intimidation. Of all the electoral 
manoeuvres this Act is intended to repress, there 
is none so odious as those which come within 
the class of intimidation, and this is equally 
ttiie of the intimidation employed by a creditor 
to tbrce the conscience of his debtor, as of ac- 
tual Yiolence. This Court, then, cannot have 
any^mpathy for those who are guilty of such 
an offence ; but we must not permit the natural 
indignation it creates to mislead us in the 
matter, so as to give more importance to 
trumpery accusations than they deserve. The 
action in the present case is nominally brought 
by one Tuigeon ; but the real accuser must be 
Frs. Roy, the person said to have been intimi. 
dated. The threat employed seems to have 
been conveyed in these words : << France, cette 
annee il &ut que tu votes pour M. Amyot; 
si tu ne votes pas pour M. Amyot, je le 
sc^auxaiy el aprte l'61ection tu auras affaire JL 
mox,'' or tfqu'ils jouendent ensemble." The 
only witnesses were Roy, his wife, and his 
sister-in-law. In this Ikmily party we may 
suppose that the utmost significance was given 
to what passed, and yet this is all they can 
swear to. But, in addition to this, it is proved 
that these alarming words were pronounced by 
a man in a considerably advanced state of 



drunkenness, and that they were treated as 
nothing by the person intimidated, both at the 
time and in speaking of them later. It was 
contended that the menace had some gravity 
from the fact that Roy was the debtor of Mc- 
Kenzie ; but the debt had been transferred, and 
Roy knew of the transfer. We must not forget 
the general principles of law in interpreting a 
statute of this sort, and we must remember that 
to constitute intimidation the menace must be 
something that is real and substantial. Includ- 
ing the words '' undue influence " adds nothing 
to the case before us, because it is manifest that 
the undue influence intended to be proved here 
was a threat. 

We are therefore of opinion that the judg- 
ment must be reversed with costs. 

Judgment reversed. 



* In the esM otHamiltan A The Corporation qf the 
Totcnship qfKinoae^, the same point was also deoided 
at Qaebeo, 7th Oot.» 1882. 



SUPERIOR COURT. 

Montreal, October 5, 1882. 

Before Raimville, J. 

LsBODBVEAU V. Bbard, k Thb Bakk of Montreal 

ei al.f T. 8. 

Petition to obtain mairUeoU qf Saint' Arrit upon 
iUponUng moneys in Court to abide deeinon in 
Review. 

On the 14th of September, 1881, the plaintiff 
had obtained a Judgment against the defendant 
for $316.68, and on the 29th of October follow, 
ing, the defendant's petition in revocation of 
that judgment was dismissed; whereupon the 
plaintiff immediately issued a Saieie-ArrSt after 
Judgment, to attach the moneys of the defend- 
ant in the hands of all the Banks in the City of 
Montreal. 

Shortly after the service of this seizure, the 
defendant inscribed in Review from the judg- 
ment of 29th October, which dismissed his 
Requite Civile^ and on the 4th November, 1881, 
presented a petition praying that he might be 
permitted to deposit in Court the amount of 
the original judgment in principal, interest and 
costs, together with a further sum for costs of 
the seizure, the whole to abide the decision in 
Review ; and that upon so doing mmn^evie of 
said seizure be granted him. 

By the Judgment of the Court^ the Peti- 
tion was granted ; deposit to be made to abide 
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the result of the casCi and to be considered as 
replacing the moneys or effects seized in and by 
virtue of the gaisU^rrSt aiprU jugemewl. 

WothertpiXHi, La/Uur j* Heneker^ for Petitioner. 

5. A. Lebaurveau, for Plaintiff contesting. 

Cf. De^jardina v. Ouimet, j- PerrauU, T. S., 2 
L. N. 194. 



COUR SUPfiRIEUBE. 

MoNTRiAL, 15 Mai, 1882. 

Present : Bainvillk, J. 

Maroottb v. Dbscotkau. 

Jag6 : Qu^une motion pour eauUonnement pourfraii 
pent Stre pr^senUe aprU le qualrihne jour 
nUvant le rapport ; qu'U tuffU que la motion 
aoU tign^fUe dans lee quatre Jours, 

Dans cette cause le Bref 6tait rapportable le 
9 Mai, la motion pour cautionnement a 6t6 si- 
gnifide le 12, et produite et present 6e le 15 du 
mdme mois. 

Motion accord^e. 

Mereier ^ Cie., pour le Demandeur. 
A. Mathieuj pour le D6fendeur. 
(p. o. M.) 



COUR SUPfiBIBUBE. 

Montreal, 4 Octobre, 1882. 

Present: Bainvilli, J. 

Giles y. O'Hara. 

Jug6 : Qu^une motion pour eauiionnement pour 
Jrais ne peut pas Hre pr^sent^ aprU le qua- 
trihne Jour suivarU le rapport^ et que la Juris- 
prudence est universelle dans ee sens^ qu'il ne 
suffit pas que la motion soil signifiSe dans les 
quatre Jours, mais qu'eUe doit aussi itre 
prfsenUe dans eet intervalle. 

Dans cette cause le Bref 6tait rapportable le 
22 Septembre, la motion pour cautionnement a 
6t6 8ignifl6e le 26 du mdme mois. Et la Cour 
ne si^geant pas du 25 Stptembre au 2 Octobre, 
la motion fut pr^sent^e le 2 Octobre, premier 
jour du terme. 

Motion renvoyte. 

Prifoniaine f (He., pour le Demandeur. 
Laeoste j* Cie., pour le D6fendeur. 

(K. N. ST. J.) 

(As the above reports, transmitted to us with 
a request for publication, appear to be contra- 



dictory, we have, in accordance with our rule 
in such cases, required that they should be 
authenticated by the initials of counsel engaged 
in them. The practice, we may remark, seems 
to be now settled in accordance with the later 
decision. See fUher vs. Moss, Wotherspoon, p. 
21 ; Canadian Bank of Commerce v. McOauvran, 
5 Legal News, p. 128. — Ed.) 



RECENT DECISIONS— PROVINCE OF 

QUEBEC. 

Mutual Fire Insurance Co. — Rights of creditor 
of company. — In the absence of fraud, negligence 
or mal-administration, it is not competent to a 
judgment creditor of a Mutual Fire Insurance 
Company of the Province of Quebec to attach 
monies payable to the company by way of as- 
sessments under the provisions of the liquidation 
Statute 28 Vic, ch. 13. — Savoie v. La Compagnif 
dAaiturance Mutuelle corUre le feu d^ Hochelaga^ 4* 
AUardj T. S. (Superior Court, Montreal), 26 L. 
C.J. 166. 

Communttg — Inventory. 1. In consequence of 
the failure of the mother of the plaintiffs to 
make an inventory of the community of pro- 
perty which had existed between her and their 
father, who died on the 14th of June, 1832, 
intestate, leaving the plaintiffs, then minors, as 
his heirs at law, and her remarriage wlUf de- 
fendant, without a contract of marriage, on the 
19th of March, 1840, a tripartite community of 
property was formed between defendant, the 
mother and the plaintiffs. — Almour et al. v. 
Ramsay, (Superior Court, Montreal), 26 L. C. J., 
p. 167. 

2. The inventory made by defendant after 
the death of his wife, on the 10th May and 
3l8t July, 1860, although made ostensibly of the 
community between him and his wife, was a 
good and legal inventory of the tripartite com- 
munity.— /&, 

8. That said inventory had been acquiesced 
in and was binding on plaintiffs. — lb. 

4. That the &ct that there was not really any 
property belonging to the first community was 
immaterial. — lb. 

6. That the fiftct that the plaintiffs had not, 
up to and at the time of the making of the in- 
ventory, made any demand of continuation of 
community, did not prevent their making such 
demand by the present action.— ift. 
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TBE RETIREMENT OF MR. JUSTICE 

MACKAY. 

It is with mach regret we learn that the in- 
timation given in a recent issue of the proba- 
ble retirement of Mr. Jostice Mackay, has so 
soon been verified. The resignation of the 
lesrned Judge has been accepted, and the usual 
pension has been granted. The Gazette (Mon- 
treal) says of him : " A man of good ability, 
*' of sterling integrity, of great independence 
*' of character, and of ample private fortune, 
*^ he adorned the office which he filled, and 
« brought dignity to the Court of which he was 
u an honored member." This is but scant justice. 
The position of the judges of the Superior 
Court in Montreal, at no time a bed of 
roses, was during a considerable portion of 
Jadge Mackay 's incumbency of office, a pecu- 
liarly trjring one. The judges had to fiice 
twice the former amount of work — almost twice 
as much work as the then existing number of 
judges could reasonably be expected to cope 
with. This inevitably produced some dckiys 
and complaints, and compelled a resort to va- 
rious expedients for overcoming the difficulty, 
such, for instance, as the introduction of judges 
from the rural districts, who gave a portion of 
their time to the business of the city. The ju- 
dicial machinery, under the unusual strain, did 
not work altogether smoothly ; but amid all 
these difficulties, no Judge probably ever kept 
up more evenly and promptly with bis work 
than Mr. Justice Mackay. No matter what sacri- 
fice of needful rest it entailed, arrears were ne- 
ver suffered to accumulate, and to get a case 
heard by his honor was to insure a speedy 
judgment. 

Mr. Justice Mackay was admitted to the bar 
in 1837| and appointed to the Superior Court 
Bench at the same time as Mr. Justice Torrance, 
in October, 1868. The present writer was then 
conducting the Lower Canada Law Journal^ and 
it is with some satisfiu^tion that he finds the an- 
ticipations hazarded in the issue of the Law 
Journal for that month (4 L. C. L. J. 81) have 
been abundantly justified. The appointments, 
it was said, ^ excited surprise by their very 



<< excellence. At a time when the fair fame 
" of the Bench was under a cloud, the eleva- 
" tion of two gentlemen eminently qualified 
<* for the office was a thing to be specially de- 
« sired. The Minister of Justice, in passing by 
<< the ranks of mere political adherents, and se- 
" lecting two gentlemen of great ability, of in- 
" dependeLt position, sincerely devoted to their 
" profession, profoundly versed in legal science, 
<* has entitled himself to the gratitude of the 
" bar. We do not fear to be hereafter called 
<^ false prophets, in forecasting a noble career 
" for these two judges." The bar have now 
the record of the learned Judge's fourteen years' 
service before them, and it will be universally 
admitted that the forecast quoted above has 
been amply verified. The test of appeal is not 
always a satisfactory one, but it is a fact that 
comparatively few of the learned Judge's deci- 
sions have been appealed from, and in most 
cases the result of the appeal has not rewarded 
the temerity of the pleader. 

It is satisfactory to be able to add that by 
Judge Mackay 's retirement the city will not 
suffer the loss of a philanthropic citizen. The 
greater part of the judicial labor has to 
be performed during the winter months, and the 
learned Judge's physicians, it is understood, 
have advised that a milder climate is desirable 
if not necessary during the coming winter. 
We may hope, therefore, now that the needful 
rest can be obtained, to witness a complete re- 
storation of his honor's health, and his continued 
usefulness in other capacities ; for our readers 
do not need to be told that Judge Mackay has 
been more than the mere lawyer. As a patron 
of art, as a friend of education, as a generous 
contributor to deserving objects, he has gained 
an honorable distinction among the open- 
handed bene&ctors of our public institutions. 



CHANGES ON THE BENCH, 

The retirement of Mr. Justice Mackay has 
opened the way to an arrangement long antici- 
pated, namely the translation of Mr. Justice 
Doherty from Sherbrooke to the District 
of Montreal — the scene of his old toils and 
triumphs at the bar. Judge Doherty was 
appointed to the bench in 1873, and during 
several years has had considerable experi- 
ence in the St. Francis District. He is 
an energetic «Ad eouotonMoiMi judge, and will, 
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we feel sure, enter npon the duties of his new 
position with a determination to discharge them 
faithfully. Mr. Brooks, Q.C., of Sherbrooke, 
succeeds to the vacancy created in the St. 
Francis District. 



DEFAULTS BY ASSIGNEES. 

Conflicting decisions have been rendered by 
judges of the Superior Court, with respect to 
the liability of sureties of official assignees, 
when appointed iissignecs by the creditors. In 
the case of Delisle et al. v. Letoumeuz^ 3 Legal 
News, p. 207, Mr. Justice Johnson held that 
the sureties of an official assignee remain liable 
for his default to account for sums received by 
him after he has been appointed assignee to 
the estate by the creditors. The defendant in 
the case referred to pleaded that if Lecours, 
the assignee in default, received the money, he 
did so, acting not as an official assignee, but as 
assignee of the creditors, and therefore the 
bond given to the government as official as- 
signee, did not reach the cai>6. His Honor 
overruled this pretention, citing from Mr. 
Clarke (3 Legal News, p. 208), and remarked, 
that any other construction would necessitate 
in all cases where the creditors appoint an as- 
signee, that new security should be given. The 
above decision was rendered in 1880. In the 
following year the same point was submitted to 
Mr. Justice Torrance, in the case of McNiehoU v. 
Canada Guarantee Co., 4 Legal Mews, p. 78. 
The opinion of the learned judge seems to have 
been in favor of exempting the bondsman of an 
official assiguce from liability for his de- 
faults as creditors' assignee ; but the deci- 
sion of his honorable colleague in Delisle 
V. Letourneux was urged by counsel, and 
hva Honor apparently waived his own view, 
wliich was in favor of applying the rule 
that the obligation of tlio surety is atrictis- 
aimijuriSj et non extenditur de persona ad personam^ 
and followed the precedent. Both these cases 
have been Uiken to appeal. But a decision has 
beun given in a later case, which has been 
ttcquicHced in. In the case of Danaereau v. 
LetourneuXj which will be found in the present 
issue, Mr. Justice Jettc had the same point 
submitted to him, and his honor has decided 
for the exemption of the bondsman of the official 
assignee, notwithstanding the precedents refer- 
red to. The &ct that the third decision has 



not been appealed from, may perhaps be quoted 
in support of the theoiy, that a jadge is justifi- 
ed in following his own opinion nocwithstami. 
ing a doubtful precedent established by a judue 
of co-ordinate jurisdiction. It may be midx^ 
that Chief Justice Hagarty has decided in the 
same sense as Mr. Justice Jett^, in an Ontario 
case, ift^r v. Canada Guarantee Co^ from whicL 
there has been no appeal. 



NOISES AS NUISANCES. 

Those who suffer keenly at times from not.ees 
which seem to be needlessly shrill, disconkiit 
and ear-piercing, — the steam whistles of ^- 
tories, locomotives and steamboats, the clang 
of bells at unseasonable hours, and the like, will 
hear with some satis&ction of a decision pro- 
nounced during the present year by ilie Supreme 
Court of Massachusetts. In DavtM v. Satcfer 
the plaintiffs complained of the custom of 
ringing a ponderous fiu:tory belJ, weighing 
about 2,000 pounds, before half past six o'clock 
in the morning, within from 300 to 1000 feet a: 
their residences, and prosecuted the ftctitrr 
people for nuisance. The latter brought up a 
greater number of persons living nearer the 
factory, to declare that they were not annoyed 
by the bell. But the Court held that noi«e 
which constitutes an annoyance to a person of 
ordinary sensibility to sound, such as mati^rU 
ally to interfere with the ordinary comfort of 
life and impair the reasonable enjojrment of hi5 
habitation, is a nuisance as to him. The iacx 
that some persons may have had 'such associ- 
ations connected with the sound that it may 
have been to them a pleasure rather than 
an annoyance, or that the sensibility of 
others to the sound may have become 
so deadened that it ceased to disturb theEL 
showed that the noise was not a nuisanif 
to them, but, in the opinion of the Court 
does not change its character as to oth^r^, 
"Many persons," it was observed, *^can, br 
habit, lose to some extent their sen^bilitj 
to a disturbing noise as they can, to a disagree- 
able taste or odor or sight, or their susceptibilitT 
to a particular poison ; but it is because tb<T 
become less than ordinarily susceptible to the 
particular impression. In this case the evi- 
dence shows that persons were awakened an«i 
disturbed by the bell, until they had lost ordin- 
ary sensibility to its sound." The Cofot also 
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held that the rights of the plaintiffs could not 
be affected by the custom in/>ther places. 



GOMMUNIGATIOIIS. 



TEE MONTREAL COURTHOUSE. 

To the Editor of The Letral News : 

Sir, — There is one point in connection with 
the selection of a site for the Canadian 
Pacific Railway station, which deserves some 
consideration. I remember how inaudible 
the voices of witnesses, lawyers and judges 
became when the martial strains of some 
regimental band were wafted from the Champ 
de Mars into the roomy halls of justice. 
What effect the continuous shrieking and snort- 
ing of engines and the rattling of truns, coming 
and going at all hours, will have upon the ad- 
ministration of justice, may be better imagined 
than described. Your judiciary may then ex- 
claim in chorus the passage of Bacine : « Void 
dh eatues que je <Uetde aam les entendre." 

F. 
Aylmer, 13th October, 1882. 



NOTES OF CASES. 



SUPERIOR COURT. 

Montreal, September 30, 1881. 

Before JiTxi, J. 

Dansereau es qual. v. Letourxrux. 

Offkial Atsiffnee — Default afier appointment by 

creditare. 

The surety of an official assignee is not liable for a 
default committed by the latter after his appoint- 
ment as assignee by the creditors qfthe estate. 

The case is fully exposed in the judgment of 
the Court, which is as follows : — 

" La Cour, etc. 

" Attendu qu'en 1875, Olivier Lecours a et6 
nomme syndic officiel en vertu des dispositions 
de la loi de faillite 38 Vict., ch. 16, et que le 26 du 
mois d'aofit de ladite annee, le d6fendcur et Jos. 
Bmnet se sont port^s cautions du dit Lecours, 
envtrrs sa Majesty, pour le b6n6fice de tons intS- 
ress^s, jttsqu'& concurrence de $6,000, et ce, pour 
Pezecntion fid61e par le dit Lecours des devoirs 
de sa dite charge de syndic officiel ; 

*' Attendu qu'apr^s sa dite nomination, savoir 
le 26 fgvrier 1876, le dit Lecours a re(;u, en sa 
qualite de syndic officiel, la cession de messieurs 
Pierre Houle et R^mi Favreau, fieiisant afbires 



sous la raison sociale de Houlo et Oie., et qu'il 
est, par suite, devenu en possession de tous les 
biens des dits fiuUis, et notamment des inameu- 
bles suivants, savoir: (Here follows the des- 
cription of the property] ; 

" Attendu qu'^ une assembl6e des creanciers 
des dits Houle et Cie., tenue le 22 mars 1876, 
le dit Lecours a et6 ensuite nomme par Ics 
crtonciers syndic h la dite faillite ; 

(' Attendu que subsequemment le dit Lecours, 
comme tel syndic nomme par les creanciers 5. 
la faillite des dits Houle et Cie., a vendu et ad- 
juge ii Alexis Rpbert, 6cr., dernier encherisseur, 
les biens immobiliers de la dite faillite ci-des- 
8U8 mentionn68, et que le 11 juilletde la m^mo 
annee, il a passe titre de cette vente h I'acquc- 
reur, et a reconnu en avoir re^u le prix s'elevant 
h la somme de $8,355 ; 

" Attendu que le dit Lecours n'ayant pas en- 
suite distribu6 cette somme aux cr6anciers des 
faillis, et n'en n'ayant pas rendu compte, il lui 
a 6te eo joint par cette Cour, le 29 mars 1879, h. 
la demande de Rientord, creancier, de dSposer 
cette dite somme dans une banque, sous peine 
d'emprisonnement, mais que le dit Lecours, an 
lieu de se conformer & cette injonction, s'est 
absent6 du pays et s'est soustrait k la juridic- 
tion de ce tribunal *, 

<( Attendu que le 10 avril 1879, le demandeur 
a et6 nomme syndic tt la dite faillite de Houle 
et Cie. en remplacement du dit Lecours, et que 
les creanciers ayant refuse ensuite de I'autoriser 
h poursuivre les cautions du dit Lecours k rai- 
son des fiiits ci-dessus, Rientord, cr6ancier, a le 
16 septembre 1879, obtenu de justice I'autorisa- 
tion de prendre cette poursuite au nom du nou- 
veau sjmdic -, 

** Attendu que le demandeur es quality, par sa 
dite action, aprds avoir recite les faits ci-dessus, 
all^gue qu'en cons6quence du detoumement par 
le dit Lecours de la dite somme de $8,355, le 
defendeur, sa caution, est responsable et tenu 
envers les creanciers de la dite fEtillite au paie- 
ment de la somme de $6,000, montant de son 
cautionnement susdit ; 

<< Attendu que le ddfendenr repousse cette 
action par une premi6re exception all6guant 
en substance que lors de la vente des dits biens 
immeubles, Lecours n'agissait pas en sa quality 
de syndic officiel, mais comme simple syndic 
nomme par les creanciers 2i la faillite de Houle 
et Cie., et que le cautionnement donne par le 
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defendeur ne couvre pas lea actes fiiits par le 
dit Lecours comme simple syndic, mais anique- 
mt-nt ctux qu'il aurait pu feire comme syndic 
offii iel, et qii'en consequence Taction est mal 
fondee ; 

" Considt rant qu'en principe le cautionne- 
ment, soit liniitc, soit indefini, est de droit 
etruit, qu'il doit H'iuterpieter strictement, et ne 
pent etre 6tendu de persona ad personam^ de tem- 
pore adtevtpusj de ,e adrern^ fctqne ses effets sent 
nocesBaiifment lestreints aux obligations qui 
en nuibscnt et decoulent directcment ; 

" ConKidt'i-ant que par les articles 27 et 28 de 
la loi de faillite il est pourvu ii la nomination 
par rautoritc adniinitjtrative de syndics provi- 
soires sous le nom de syndics officiels, pour I'ac- 
complissementde toutes les procedures prclimi- 
naires reciuisoH pour mettre soiis la main et ti la 
diKpoKitit»n des cKanciers los biens dcs faillis, 
et veiller a la garde et conservation de ces 
biens ju^qu'ji ce que les dits creanciers aient 
pu determiner, en assemblee r6guliere, qui de- 
vra etre le syndic et administratt^ur deflnitif 
dcs dits biens, et que le cautionnemeat cxige 
de ces syndics officiels n'est que pour la maran- 
tic de rudministration fidcle de ces syndics 
pendant le temps de leur administration pro- 
visoire, et tant (ju'ils agirfsent en leur dite qua- 
lite de syndics officieln ; 

" Oonsideraut que par I'article 29 de la dite 
loi de fail lite, il est statue qu't\ leur premitire as- 
semblee, les creanciers d'un failli peuvent nom- 
mer un syndic i\ la place du syndic officiel, et que 
tel syndic nommi* par les creanciers doit alors 
fournir un cautionnement pour la garantie de 
son administration des biens de la faillitc, et 
que ce n'est (lu'u dcfaut de telle nomination 
que le syndic oftitiel demeure syndic d6finiiif 
h. la ftuUite; 

" Considerant que dans I'espece, les crean- 
ciers des dits Iloule et Cic, agissant en vertu 
de cet article 29 de la loi, out, le 22 mars 
187G, nomme le dit Lecours syndic i la dite 
faillite, et que des lors le dit Lecours a cess6 
de posseder les bitns des faillis en sa qaalite 
de syndic officii'l, et ne les a possedes et ad- 
ministres ensuite qu'en vtrtu du pouvoir et du 
titre nouveau t^ lui conftris par les creanciers, 
savoir, comme syndic nomme par eux ; 

*' Considerant que le cautionnement donnc 
en cette cause par le defendeur, ne I'a dXk 
que pour garantir la td^l« administration par 



le dit Lecoars des biens par Inl po«6de8 en 
sa quality de symiic officiel, et ne peat etre 
etendu aux actes qu'il a ensaite &it8 en sa noo- 
velle qualitc de syndic nomme par les crean- 



ciers ; 



<< Considerant que la vente des biens des dits 
faillis Houle et Cie , et la perception dn prii 
en provenant par le dit Leoonrs, n'ont et^ £uter$ 
et n'ont en lien qu'apr^s respiration de ms 
pouTolrs comme syndic officiel, et en reTtn 
seulement de son aatorite comme syndic nom- 
me par les creanciers ; et qu'en cons^nenoe le 
cautionnement da ddfendenr ne coaTre pa^ et 
ne s'applique pas ^ cet acte do dit Leooms ; 

« Maintient la premiere exception par le de- 
fendeur & Taction da demandeur, et en conc«- 
quence, re||roie la dite action du demandeur 
avec d6pen8 di straits," etc. 

Action dismissed. 

Judah <f* Branehaud for plaintiff. 

Lacoite, Globemky j* Bisaillon for defendant. 



COURT OP REVIEW. 

MoNTBSAL, Sept. 30, 1882. 
Mackat, Jstt6, Buchahah, JJ. 

[From S. C, RIcheliea. 
Lbclairb y. Copiland et aL 
Malicious arrest — ReasonahU andprobaiie essae. 

The judgment inscribed in Review was ren- 
dered by the Superior Court, district of Riche- 
lieu, Taschereau, J., Jan. 20, 1882. 

Mackay, J. The plaintiff resides at Contre- 
coeur in the District of Montreal. He is a 
country merchant there, and saes for damag^es 
for illegal arrest and imprisonment in Janoaiy. 
1881, upon a criminal cbirge against him by 
Copeland. This was a charge of having frau- 
dulently converted to his own use a lot of stimw 
bought by him as agent of Copeland. 

Two defendants were saed, Copeland and one 
Gundlack. 

The warrant of arrest was issaed at Sorel, 
in the District of Richelieu, and was executal 
by the plaintiff being seised, at Contreccenr, and 
carried to Sorel on a Sunday, the 31st of Jaao- 
ary, 1881. 

The hearing, at Sorel, was pat off till Febm- 
ary, when the -complaint was dismissed for want 
of jurisdiction, the ofience having been in Mon- 
treal district, if anywhere. 

The plaintiff claims $40 damages for mooe^ 
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out of pocket defending himself, besides nom- 
iaal damages. He also chazges defendants 
with going abont slanderously alleging that 
plaintiff bad been guilty of all charged against 
him, and that he was a thief, kc. The con^ 
elusions are for $1,000 for all damages against 
the defendants jointly and severally. 

The defendants have pleaded separately. 

Gundlack says that he was for nothing in 
the matter of the arrest, that he has never dam- 
aged the plaintiff, never slandered him. 

Copeland pleads the general issue and that 
he had reasonable and probable cause for all 
that he did ; that he was in good faith, exer- 
cising his lawful remedy, and was so advised 
by counsel ; that the plaintiff by his own mis- 
conduct drew upon himself the prosecution ; 
that he (Copeland) had given plaintiff an agen- 
cy, to buy straw, and the plaintiff bought it, 
but refused to render accounts ither of the 
straw or money, and declared intent to appro- 
priate the straw ; that plaintiff really has suf- 
fered no damage, Ac. 

The replication denies that Copeland had 
paid plaintiff for the straw referred to in the 
defendant's affidavit as Illegally converted by 
plaintiff. 

The judgment has dismissed plaintiff's ac- 
tion; it finds that Copeland had reasonable 
and probable cause for arresting plaintiff ; that 
he acted in good faith, in the exercise of his rights, 
and upon advice of counsel ; that the slander 
charged is not pr ved, and that what is proved 
was justifiable, seeing plaintiff's want of loyalty. 

The plaintiff appeals. The record is dread- 
fully voluminous. The costs of the enquiUt 
which properly might have been confined to 
about fifty dollars, amount to over several hun- 
dreds. The three Judges have had to read 
fifty depositions in the case. We have all 
come to the same conclusion, namely, that the 
jndg^ent in so far as finding no cause for con- 
demning the defendants in damages for slander, 
is not to be disturbed ; but that it cannot be 
defended in so fiir as dismissina: plaintiff's de- 
mand for damai^es against Copeland for illegal 
arrest and imprisonment. We find, unanimous- 
ly, the very contrary of the judgment, upon this 
part of the case. The arrest was perfectly ille- 
gal, made by an incompetent officer, upon a 
warmnt issued by a justice of the peace acting 
beyond his authority. A Sorel justice might as 



well issue warrants to his constables to arrest 
people in Gasp6 and drag them to Sorel. The 
plaintiff was arrested at his home and carried 
away to Sorel. Of course as soon as his case 
was heard before a fair magistrate he was dis- 
charged. 

Even had there not been such want of juris- 
diction, as stated, for purposes of any such 
criminal charge, before any justice of the peace, 
all was in favor of the plaintiff. He and Cope- 
land were disputing about their claims civil 
against each other. Plaintiff, the agent, took a 
position perfectly open and above board against 
his principal, as agents frequently do, and fre- 
quently have to do. Plaintiff really had not 
converted Copeland 's property, and acted with 
color of right ; upon which any fustice of the 
peace would have had to decline action, savoring 
of criminal process, against him. An agent may 
not be arrested for embesslement, or for fraudu- 
lently converting his principal's property, when- 
ever he will not submit to his principal's de- 
mands, and it is law that a British subject cannot 
be illegally arrested (as the plaintiff was) with 
impunity. He must get damages ; he is not to be 
turned out of Court, nor can his action be held 
barred from considerations such as of want of 
loyalty by him in his civil tranfluftctions with 
the arresting complainant Copeland claims 
to go free because of his having taken advice 
of counsel, but we cannot allow this. We think 
that he did not act in good faith, and had not 
reasonable cause for arresting the plaintiff. So 
the judgment c< mplained of will be reversed as 
regards Copeland, and damages of $100, and 
costs as of an action in the Superior Court, will 
be allowed against him for the illegal arrest. 
The other finding of the judgment will not be 
disturbed beyond this, that we will modify the 
part by which the plaintiff is condemned largely 
to pay all costs to Gundlack. We will allow 
Gundlack costs, but only limitedly, as explained 
in our judgment. He has not appeared here, 
and no costs of this court are ordered against 
him. We have observed the persistence with 
which he refused to answer almost all the ques. 
tions put to him as a witness, upon a claim that 
his answers might criminate him. Some of the 
questions put to him he was, by law, bound to 
answer, yet got free from answering ; the plain- 
tiff has not taken proceedings upon which we 
can expressly overrule what has been ad- 



342 



THE LEGAL NEWS. 



judged at enquiU in the Conrt below in this 

particular. 

Judgment reformed. 

J. B. Brouueau for plaintiff. 

A. Oermain for defendant. 



COURT OF REVIEW. 

Montreal, June 30, 1880. 

Johnson, Torhancb, Rainvillb, J J. 

[From S. C, Montreal. 
B. A. McCoRD V. D. B. McCord. 

Donation — Offer of donee to rnake a conditional 

reconveyance. 

The case was inscribed in Beyiuw upon a 
Judgment of the Superior Court, Montreal, Pap- 
ineau, J., Nov. 30, 1881. 

Johnson, J. This case was heard last month 
and presented no difficulty; but there were 
leasons suggested which we acted upon to the 
extent of postponing judgment till the present 
Term. There is now a motion made to dis- 
charge the dflib4rSy on the ground that the de- 
fendant is willing to transfer the property men- 
tioned in the donation which it is sought to 
annul by the present action, on such terms as 
may be eventually agreed upon : That Ih, the 
defendant says he is willing to try and make an 
agreement ; but If he does not succeed, where 
in the meanwhile are the rights of the plain, 
tiff? If the latter were willing, it would be a 
matter of course to grant the motion ; but as he 
opposes it, we have no right to postpone or de- 
lay adjudging upon his case. It was said that 
this motion was an admission that the case had 
been wrongly defended. We prefer to look at the 
case as it was presented to us on the merits at 
the final hearing. There may be other and 
natural and proper reasons actuating the defen- 
dant who is in the unhappy position of litiga- 
ting with his own brother. 

However this may be, we take the case, as we 
are bound to do, on its own merits. The action 
was to set aside a deed of donation executed 
under a power of attorney given in London by 
the plaintiff in July, 1877, to a Mr. Taylor, and 
not acted upon during three years — when that 
gentleman acted under it to execute a deed of 
donation from his principal to the defendant of 
all the principal's share in his fstther's estate, — 
and this d, tttre gratuit. In the interval between 
the giving of the power of attorney and the ex- 
ecution of the deed of gift, there was a consider- 



able correspondence by letter between the par. 
ties, and this correspondence shows clearljtbat 
the plaintiff had rights and expectatioiu which 
he was not only not prepared to relinqai$b,bat 
which he was under the stiongest necessitj of 
relying upon. The lapse of all this time- 
three years all but a few days — ^wouM of ii^If 
appear extremely significant. Either there mQ< 
have been the intention to part with all his 
share in the estate of his fi&ther ; or tbeiv -wu 
no such intention. If there was not, there i» 
an end of the matter ; if there was any set b 
idea, some explanation should be giTen, 
which is not forthcoming, why this intentioa 
remained unexecuted during all that time. 6ai 
it is really unnecessary to go at further length 
into the facts of the case, for the defendant him- 
self admits, as a witness, that it was Devir 
intended to be a gratuitous donation, bi}t od 
the contrary, that he was to assume the oMi^ 
tion of paying the plaintiff his share of tiidr 
father's succession. Therefore, we hare no 
doubt that it is the duty of the court to set aside 
this donation ; and our judgment will rerersc 
the judgment which dismissed the action, a&i 
with costs. The motion made to dischaige the 
dSlibhf is also dismissed. 

The judgment is as follows : 

« The Superior Court now here sitting as a 
Court of Beview, having heard the parties by 
their respective counsel as well npon the defcii- 
danVs motion filed on the 23rd of June in<tant 
to have the delibfrS discharged in consequence 
of the declaration made by said defendant, that 
he has always been and still is ready and Till- 
ing to transfer the property mentioned in the 
donation filed as plaintiff's exhibit, to a tnz&tee 
or trustees for the benefit of the plaintif, a» 
upon the judgment rendered in this cause (» 
the 30th day of November last, by the Snpeiior 
Court sitting in the district of Montreal, etc ; 

« Considering that there is error in the aii 
judgment of the 30th of November last, doth 
reverse the same, and considering that the don- 
ation which is asked to be rescinded in and br 
the present action, is in its terms and effect a 
donation d titre graiuU ; 

« Considering that it appears by the evidence 
of the defendant) that the intention ot the par- 
ties was not that there should be such gratui- 
tous donation, but on the contnury, that the 
donee should assume the payment to plaintitf 
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of his (the plaintifTs) share in the saccesBion of 
their late father ; 

^ Doth for the foregoing causes and consider- 
ations cancel, annull and set aside the deed of 
donaiion gratuUe from John Taylor, acting as 
agent and in the name of the plaintiff, to the 
defendant, parsed on the 9th day of Jnly, 1880, 
before Kittson, notary *, and it is ordered that 
tho said defendant do within 15 days from this 
date, rayer^ discharge and cancel the registrar 
tion of said deed of donation, and on his de&ult 
of 80 doing the present judgment shall effect the 
discbarge and cancellation of said registration.'' 

Judgment reversed. 

K, DrucoUy for plaintiff. 

T. W. RiUkie, Q.G., for defendant. 



COURT OF QUEEN'S BENCH. 
[In Chamber8.J 

Montreal, October, 1882. 

B^ore Ramsay, J. 

Ex parte Delpiiinb Cherbuer, Petitioner for a 
Writ of Habe<u Corpus. 

Rtcorder^a Court, Jurisdiction of^Poliee Limits 
—32-33 Vie., e. 32, j. 15. 

The Recorder's Court of the City qf MorUrealj has 
Jurisdiction over charges qf keeping houses of 
ill-fame within the said City. 

The ^^ police limiW^ of the City of Montreal, mean 
the territory over which the Corporation has a 
police jurisdiction, and are co-extensive with 
the Corporation. 

Uamsay, J. The prisoner was convicted " de- 
vant la Conr du Recorder de la cite de Montreal, 
d'avoir le 1 l^me jour d'aoiit (alors) courant, en 
la ditc cito, illcgalement tenu une maison mal- 
iamee, dans la dite cit6, savoir :" etc. 

Two objections are taken to the commitment. 

It is contended that the Recorder's Court has 
not jurisdiction over the said offence, and that 
if it has, it has only jurisdiction by consent of 
the accuse d, and that it does not appear that 
the consent was obtained. 

The conviction is under sections 2 and 17 of 
the 32 k 33 Vic, cap. 32. The trial is to be 
had before a "competent magistrate," and a 
competent magistrate is defined by section 1 
to be amongst others, any Recorder being a 
Justice of the Peace, and acting within the local 
limits of his jurisdiction. It is argued that 
this gives the power to the Recorder, but not to 



his Court. When the Recorder sits as Recorder, 
he constitutes the Recorder's Court. This would 
be plain from general reasoning, but it is spe- 
cially recognized by section 20, C. S. L. 0. 
cap. 102, and so also when some one enabled 
to act for him, holds the Court. And this is 
provided for by the act 32 k 33 Vie, which 
goes on to say : " or other functionary or tri- 
bunal invested," etc., with the powers vestod 
in a Recorder by chap. 105, C. Sts. of Canada. 
When we go to chap. 106, we find this identi- 
cal offence provided for. 

The second objection turns on the 15th sec- 
tion of the 32 k 33 Vic, cap. 32. It is argued 
that the jurisdiction of the magistrate trying 
this offence is only absolute within the police 
limits of a city; and that in this case no 
consent appears to have been given, and it 
does not appear that the accused was charged 
within the police limits with therein keeping, 
etc. I cannot take this view. The " police 
limits " of the city of Montreal evidently 
mean, the territory over which the Corporation 
has a police jurisdiction, and it is co-extensive 
with the Corporation. 

The Petition must therefore be refused. 

Petition rejected. 



MOTION FOR SECURITY OF COSTS, 
To the Editor of the Legal News: 

Dear Sir, — In the report of the cases of 
Marcoite v. Descoteau and OUes v. OHara, in 
your last number, there is an apparent contra- 
diction in the holdings of the learned Judge on 
a similar point. As I was in Court and heard 
his Honor's remarks at the argument| I feel 
bound to communicate them in defence of the 
consistency of our judges, inasmuch as they 
clearly explained the apparent contradiction. 
His Honor said that his own private opinion, 
which he had previously expressed, was that 
the motion for security was within the delays 
if served before the expiration of the four days, 
but that the current of jurisprudence, of late 
especially, was against that view, and he felt 
bound to concur with the holding of the 
majority of the judges. 

This decision, as tending to a uniformity of 
jurisprudence, seems to me more worthy of 
applause than censure. 

20th October, 1882. A. 

[The explanation is perfectly satisfiK^tozy 
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and we beliere that maojr other of the alleged 
contradictions which get into circulation 
would, if sifted, prove to he equally susceptible 
of explanation. — £d.] 



RECENT U, S. DECISIONS. 

Wagering Contract. — A contract for the sale 
of shares of railway stock which the seller does 
not own, and which he does not intend to own, 
it being merely intended that the parties should 
account with each other for the difference be- 
tween the purchase price and the market price 
at the date fixed for delivery, is a wagering 
contract, and invalid. — Smiih v. Thonuuy Sup. 
Ct. Pa. 6 Ya. Law Jour. 617. 

Corporation — Director^ duties to the Corpora-' 
^ ion.— Although a director of a corporation may 
become its creditor, and take and foreclose 
a mortgage on its property, he may not divest 
himself of the duties which, as director, he 
owes the corporation, and is bound to act in 
the utmost good faith throughout the transac- 
tion. — HaUam v. The Indianola Hotel Co.f (Iowa.) 



GENERAL NOTES. 

The Hon. Esokiel McLeod, Attorney General of New 
Brunswick, and the Hon> Finnemore £. Morton, 
Solicitor General of New Bmnswiok, ha^e been ap- 
pointed Qaeen'8 Counsel (Gaiettod 12th Oct, 1882.) 

A laChambre des Commanos, k Ottawa, du molns 
au dernier parlement, une centaine de membres anglais 
lisaient le frangais et pouvaient suivre une discuseion 
dans cette langue. A TAssembUo de Quebec, 11 n'y a 
qu'un seul mombre qui ne comprenne pas le frangais. 
et encore est-ce douteux.— Zo Minerve, 

The ComhiU Mdffvutine presents the following nice 
points of "French justice ": A man wishing to steal 
fowls clambers over a garden wall at night and breaks 
into a fowl-house. He has a bludgeon or crowbar 
in his hand, but makes no use of either to inflict bodily 
hurt on those who capture him. Nevertheless this 
man is a felon who has committed a burglary which the 
quatrc circonHtance* aggravante*, that is, in the night, 
with cHcalcuie (climbing over walls), with effraction 
(breaking open a door), and a n^ain arm^c (with a 
weapon in his hand.) He can only be tried at the 
assizes, and if convicted on the four counts must get 
eight years' seclusion or twenty years' tranfportation. 
On the other hand, take a man who by false pretenses 
obtains admission to a house or shop intending to com- 
mit a robbery there* He lays hands on some valuables 
and being surprised in the act, catches up a poker and 
knocks his detector down inflicting a serious wound. 
This man's crime is evidently worse than that of the 
man who went after the fowla— his is only a miBde- 



meanor however, for he gained admittance to the hoose 
without violence and was unarmed ; his catching up 
the poker, although it may have been a premeditated 
act, inasmuch as he intended from the first to defend 
himself somehow if caught, was equally speaking, only 
an aot of impulse committed on the spur of the mo- 
ment and without malice prepense. Therefore this 
man can only be tried by a correctional court, and can- 
not got more than five years' imprisonment. Again, if 
a man wishing to inflict on an enemy some grievous 
bodily harm, walks into a cc^^, says a few angry words 
to him and disfigures him by smashing a decanter 
upon his face, it is a misdemeanor extenuated by the 
apparent absence of premeditation. The man walked 
into the cc^fi unarmed, and in the heat of quarrel 
picked up the first weapon that came to his hand. It 
might fairly be alleged that the man knew that he 
should find a decanter in the txufi, and that his quarrel 
was purposely entered into, but the law will 
not take aocount of this. If on the contrary the man 
entered his enemy's house with a loaded stick in his 
hand and assaulted his enemy with that stiok. he 
would be a felon who must go to the assises on a charge 
of attempted murder- It might be that the man had 
taken the stick without reflecting that it had a leaden 
knob, but the onwt of proving that his intentions were 
not murderous, and that in fact when he entered the 
room he did not even propose to commit a conunon as- 
sault, would rest upon himself. A jury would probably 
judge his case according to his antecedents, and if it 
were shown that his past life was not blamelen, he 
might fail to get extenuating circumstanees, and might 
receive 20 years' transportation.— ^(6aityZat0*A>itniat 

Mr. Lecky, in his new History of England in the 
Eighteenth Century, in speaking of the character of 
the House of Commons, says : " There are also a large 
number of lawyers who are authorities on teehnical 
questions of law, but whose general habits of thought 
and reasoning are essentially unpolitical, whoee time 
and studies are mainly devoted to another sphere, who 
usually regard the House of Commons simply as a 
stepping stone to professional promotion, but who on 
account of their practice in speaking, and of that free- 
dom from diffidence which is a charaoteristio of their 
profession, are thrown into an unfortunate promi- 
nence." There seems always to have been a marked 
difference between the political standing and achieve- 
ments of lawyers in the United States and in Bngland. 
We are inclined to agree with Mr. Lecky that the 
greatlstatesmen or prime ministers of England have 
gener^ly QOt been lawyers. Chatham, Fbx, Borke, 
Pitt, Peel, Palmerston, Disraeli, Gladstone— none of 
these were lawyers, although some had legal training. 
On the other hand, in this country the contrary seems 
usually to have been the rule. The great senators usu- 
ally have been and mainly now are lawyers ; for exam* 
pie, Webster, Clay, Seward, Sumner, Trumbull, Conk* 
ling, Edmunds, and others. W hether the difference is 
due to our institutions or to natural aptitude is a 
curious question. Mr* Lecky ought to be thanked for 
putting it so mildly when he says, " fteedom from diffi- 
dence." Whatever may be thought of our legialalive 
bodies, it mu«t be confessed that the average lanvycr 
on ordinary occasions is the wont parliamentarian in 
the world.— ib* 
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FBBircn PRISONS AND CONVICT ES- 
TABLISHMENTS. 

I. 

Ten yean ago a Commission was appointed 
to study the French penal system, with a view 
to remedying a number of abases which had 
sprung up in the management of prisons and 
of conyict establishments. The labors of the 
Commission were related in a very lengthy 
and exhaustive report, admirably written) as 
such works always are in France. The author 
was an Academician, Count d'Haussonville, 
who, haying skilfully grouped his facts to de- 
monstrate, in the most readable way possible, 
the erils of the old system, submitted a long 
series of suggestions which he confidently 
hoped would result in making France's prisons 
and convict establishments superior to those of 
all other nations. The National Assembly lost 
no time in adopting the suggestions of the re- 
port, and passing them into law ; but the con- 
sequences by no means fulfilled the ex- 
pectations of the Commissioners. The French 
penal system seemed all at once to have got 
into a tangle; and now that the new system 
has been in operation nearly ten years, one 
may say that the tangle is worse than ever. 

By i< tangle " we mean this, that the penalties 
for the most heinous kinds of offences were 
found to be so much more lenient than those 
for crimes of the second category that prisoners 
sentenced to reelunan, which was the second- 
class punishment, and involved solitary con- 
flnement, began to make murderous assaults on 
their gaolers in order to incur transportation to 
New Caledonia. Transportation is supposed 
to be the heavier punishment ; but in truth it 
is incomparably lighter. Parliament grew 
alarmed at length by the epidemic of crime in 
the home penitentiaries; and in 1880 an act 
was passed decreeing that transportation should 
no longer be inflicted for crimes committed 
within prison walls. This, however, was only 
an acknowledgment of the fiust that trans- 
portation had altogether fiiiled as a deterrent ; 
and now this anomaly remains, that a burglar 
convicted of a first offence may get a sentence 
of eight years^ solitaiy confinement, which will 
almost kill him, whereas a thrice-convicted 
burglar will be treated to a sentence of ten 
years' transportation, which will be no hard- 
ship to him at all. If he behaves tolerably 



well he will in three or four years get a ticket* 
of-leave enabling him to establish himself as a 
free colonist in New Caledonia, and to marry. 
If he be already married. Government will 
send out his wife and children to him free of 
expense. 80 humanitarian a spirit presided 
over the framing of rules for the penal colony 
of New Caledonia that many a villanous mur- 
derer sent out there under a life sentence found 
his punishment practically reduced to one of 
comfortable banishment. The Governor was 
allowed absolute discretion as to the award of 
tickets-of-leave ; and human nature being what 
it is, one may well suppose that well-connected 
criminals found it easy to bring such influences 
to bear upon him as considerably lightened 
their punishment. At this moment several 
murderers whose crimes appalled the public — 
but who escaped the guillotine owing to the 
squeamishness of juries and of M. Gr6vy about 
capital punishment — are pleasantly settled at 
New Caledonia as free farmers, tradesmen, or 
artisans. One of them keeps a caf(6 ; anpther 
— a poisoner — ^has set up as a school master. 
One must not presume to say that the Gover- 
nors of New Caledonia— for there have been 
several during ten years — were wrong to treat 
these men kindly if they showed themselves 
penitent; but it is quite certain that the 
prospect of living with one's wile and fiimily 
on a free grant of land in a healthy climate is 
not likely to strike terror into the minds of 
the criminal classes as being an excessive 
punishment The guillotine and solitary con- 
finement have much more effectual terron ; 
and it is an undeniable fiact that since trans- 
portation has been rendered so mild, crimes of 
the worst kind, both against person and pro- 
perty, have alarmingly increased. 

They have increased so much that M. Gam- 
betta,and a large section of the Republican party, 
wish to get a law passed by which all criminals 
convicted for the second time, and no matter 
what the length their sentence may be, shall, 
after the expiration of those sentences, spend the 
remainder of their lives in New Caledonia. 
This drastic measure would, no doubt, re- 
lieve Paris of the greater portion of its very 
large horde of habitual criminals; but it 
would not affect the question as to the leniency 
of transportation under the present system as 
compared with rtdunon. So long as men are 
more lightly punished for serious crimes than 
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for those of a less atrocious sort, it is erident 
that justice is not well armed against male- 
fiEu^tion. 

In a former article on <« French Assises " we 
alluded to the yagaries of juries in finding << ex- 
tenuating circumstances" for prisoners on 
merely sentimental grounds ; and also to the 
unequal apportionment of penalties by reason 
of the arbitrary rules which commit certain 
offenders to be tried before juries, whilst others 
are sent before the judges of the correc tional 
courts, who sit without juries and scarcely ever 
acquit because they judge accordiog to the 
strict letter of the law. We pointed out that a 
husband who gave an unfaithful wife a severe 
t)eating would almost certainly be imprisoned 
by correctional judges, whereas if he Icilled his 
wife outright he would assuredly be acquitted 
by an Assize jury. Such anomalies may be 
witnessed in a multitude of other cases. The 
French Code divides offences against the 
Common Law into crimes (felonies) and dSim 
(misdemeanors); but this distinction, which was 
found inconvenient in England, and which has 
been practically obliterated there since mis- 
demeanants (0. ff, the Tichborne claimant) can 
be sentenced to fourteen years' penal servitude 
as well as felons — this distinction remains an 
important one in France, where a misdemean- 
ant can only be tried in a Correctional Court, 
whose maximum sentence is five years' im- 
prisonment. And the French legal definitions 
of felonies and misdemeanors are often most un- 
satisfactory from the moral point of view. 

A man wishing to steal fowls clambers over 
a garden wall at night, and breaks into a fowl- 
house. He has a bludgeon or crowbar in his 
hands, but makes no use of it to inflict bodily 
hurt on those who capture him. Nevertheless 
this man is a felon who has committttd a 
burglary with the qualre circonstanees aggravantes^ 
t. e., in the night, with escalade (climbing over 
walls), with effraclion (breaking open a door), 
and <i main arm6e ( with a weapon in his hand). 
He can only be tried at the Assizes, and, if 
convicted on the four counts, must get eight 
years' reclusion, or twenty years' transportation. 
On the other hand, take a man who by false 
pretences obtains admission to a house or shop, 
intending to commit a robbeiy there. He lays 
hands on some valuables, and, being surprised 
in the act, catches up a poker and knocks his 



detector down, inflicting a serioiu woond. This 
man's crime is evidently worse than that of the 
other who went after the fowls. He is only a 
misdemeanant, however, for be gained admit- 
ance to the house wiihotU moUnee^ and waa on- 
armed ; his catching up the poker, although it 
may have been a premeditated act, iaasrancfa 
as he intended from the first to defend hunaelf 
somehow if caught, was, generally speaking, only 
an act of impulae committed on the apiir of the 
moment and without malice prepense. Therefore 
this man can only be tried by a Correctional 
Court, and cannot get more than five years' 
imprisonment. Again, if a man, wishinip to in- 
flict on an enemy some grievous bodily ham, 
walks into a caf6, says a few angry worda to 
him, and disfigures him by smashing a decanter 
upon his fiuse, it is a misdemeanor, extenuated 
by the apparent absence of premeditation. The 
man walked into the cafe unarmed, and in the 
heat of quarrel picked up the first weapcn that 
came to his band. It might &ir]y be allied 
that the man knew be should find a decanter 
in the cafS, and that his quarrel was pnrpoaely 
entered into ; but the law will not take ac> 
count of this. I^ on the contrary, the maa 
entered his enemy's house with a loaded stick 
in his hand and assaulted his enemy with that 
stick, he would be a felon who most go to tie 
Assizes on a charge of attempted murder. It 
might be that the man had taken the aJck 
without reflecting that it had a leaden knot; 
but the onut of proving that his intentions 
were not murderous, and that in fisct when he 
entered the room he did not even porpoee to 
commit a common assault^ would rest upon 
himself. A jury would probably judge bis 
case according to his antecedants^ and if it were 
shown that his past life was not blameless, he 
might &il to get exUnutUing ctrcuwrtaiitfei, and 
might receive twenty years' transportation. 

These oddities in criminology render it im- 
possible for people to determine what precise 
degree of infamy attaches to this or that ^a- 
tence. In a general way the public thinks more 
badly of a man who is sentenced to trcvayx/orctt 
(transportation) than of one who is merely sent 
to prison ; but there is very little faith current as 
to the scales of justice being evenly balanced, 
and Frenchmen, as a rule, feel very indulgently 
towards all criminals except those whose offences 
are chaiacteriaed by savage cmeltf . What ii 
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more, the jieople are so accnstomed to see the 
goyerament act according to its good pleasure, 
that public opinioa exercises no control oyer the 
treatment of offenders when they haye been put 
into prison. In England eyery newspaper reader 
knows pretty well what is the rSgime of cony tcts 
under sentence of penal senritude, and of pri- 
soners in ordinary gaols, and it would surprise 
the public considerably to hear that such and 
such a man, owing to his haying influential 
friends, was being treated with exceptional 
fayor. In France such a thing would cause no 
surprise. Count d'Hausonyille's report recom- 
mended that prisoners of rank or fortune should 
be treated exactly like humble culprits; but 
though this was agreed to in principle, it has 
been but little carried out in practice. Be- 
yolntions and other political changes pro- 
duce so many misdemeanors in high life, cause 
so many fraudulent bankruptcies, bring into 
gaols so many men of high standing who haye 
dabbled in bubble companies, that the stigma 
of imprisonment is not felt as it is in England. 
The courts sentence an ex-cabinet minister to 
imprisonment for swindling, but the yery term 
eaeroquMrU is smoothed down in his case into 
ahuM d0 eanfianee, and the authoritios conniye 
with prison goyernors in making the lot of the 
iniereeting yictim as easy to bear as possible. 
He is not made to senre out his whole sentence. 
Sometimes he does not senre out any portion of 
it. After his sentence he is informed that the 
public prosecutor will send him a summons to 
surrender after his appeal has been made ; but 
the public prosecutor omits to send that sum- 
mons. He sends a friend instead, who adyises 
the well-Gonnected delinquent to leaye for a 
few months or years, as the case WMj be, and the 
public, who know yery little of what goes on in 
the gaols, are none the wiser. Those who know 
shrug their shoulders : « CeHUnUmUurel,^ they 
say, ^U98t riehe lilale hraa lonff." 

One may therefore premise that in the treat- 
ment of prisoners within French prisons, 
maisani eentraUi (penitentiaries), and oonyict 
establishments, the one thing lacking is uni- 
formity. 

II. 

Headers of French law reports will notice that 
the judges of correctional courts often inflict 
sentences of ikirteen months ' imprisonment. It 
makes all the difference to a prisoner whether 



he gets twelye or thirteen months, for in the 
former case ha may serve out his time in the 
local house of detention and correction ; whereas 
in the latter event he in consigaed to a maiton 
eerUraU or penitentiary. What is more, if, being 
sentenced to twelve months, he likes to undergo 
his punishment in cellular confinement, one 
quarter of it will be remitted ; so that in many 
cases a sentence of twelve months means one of 
nine only. 

Prisoners sent to the maiwru eentralet have no 
option as to the manner in which they shall 
serve their terms, as they are made to work un- 
der the associated silent system. 

In Paris there are five prisons for male oftend- 
ers, one tor boys, the Petite Roquette, and one for 
women, St. Lazare. The chief of the male pri- 
sons. La Grand Roquette, is only usdd as a depdt 
for convicts under sentence of transportation or 
rfcUmon ; and the prison in the Rue dn Cherche- 
Midi is for soldier4. Mazas is the house of de- 
tention for prisoners awaiting trial, but it also 
contains about eight hundred prisoners under- 
going sentences of not more than one year's 
duration. Ste. Pelagic and La Sante are houses 
of correction where the associated system mostly 
prevails, and the latter is at the same time, a 
general infirmary. All convicted prisoners who 
are diseased, infirm, and who require continual 
medical attendance, are sent to the Sant6. 

It rests with the public prosecutor and not 
with the judges to determine in what prison 
a delinquent sentenced by the correctional 
courts shall be confined. Herein favoritism 
comes largely into play. A prisoner of the 
lower orders, having no respectable connec- 
tions, will not get the option of serving his time 
in solitary confinement and thereby earning 
a remittance. If he petitions for this favor, 
he will be told that there are no cells vacant, 
and he will be removed to Ste. P61agie or the 
8ant6, where he will sleep in a dormitory and 
work in an associated atelier. If he be a shoe- 
maker or tailor, he will work at his own trade ; if 
not, he will be employed in making brass chains, 
card-board boxes, paper bags, toys or knick- 
knacks for vendors of those thousand trifles 
which are comprised under the designation ar/t- 
eUi de Pane. Being paid by the piece, he will 
have eyery inducement to work hard. Of his 
earnings government will retain one-third to- 
wards the expenses of his keep : one-third wiU_ 
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be put aside aad paid to him on his discharge, 
while the remaining third will be paid to him 
in money to enable him to bny little luxu- 
ries at the prison canteen. The things purchasa- 
ble at the canteen are wine, at the rate of a pint 
and a half a day, eafi au laitj chocolate, butter, 
cheese, ham, sausages, eggs, salad, fruit, tinned 
meat4, biscuits, stationery, tobacco, and snuff. 
Prisoners are allowed to smoke in Parisian gaols, 
and a very sensible provision this is, for it pre- 
vents that illicit traffic in tobacco which brings 
so many prisoners and warders to trouble in 
English prisons, and it also supplies a ready 
means of punishing a refractory prisoner. 
Frenchmen decline to admit that order cannot 
be kept in a gaol without corporal punishment. 
As a rule French prisoners behave exceedingly 
well, because they know that they can greatly 
alleviate the hardships of their position by so 
doing. For a first oftence, a man's tobacco and 
wine will be cut off for a week ; for a second he 
may be forbidden to purchase anything at the 
canteen for a month ; if he perseveres in his 
folly he will be prohibited from working, that is, 
from earning money, and will be locked up in 
a cell to endure the misery of utter solitude and 
idleness. If this severe measure fails and the 
man becomes obstreperous he will be strait- 
waistcoated and put into a dark, padded cell, 
where ha may scream and kick at the walls to 
his heart's content. To these rational methods 
of coercion the most stubborn natures generally 
yield. It must be confessed, however, that there 
are certain desperate characters if ho delight in 
giving trouble, and who, untamed by repeated 
punishments, will often commit murderous 
assaults upon warders, chaplain, or governor out 
of sheer bravado. It would really be a mercy 
to flog these men, for a timely infliction of the 
lash would frighten them into good behaviour, 
and often save them from the worse &te of life- 
long reclnsion. It has not been found practica- 
ble to abolish the lash in convict establish- 
ments, and since it continues in use there no 
sound reason can exist for not introducing it 
into gaols. 

There are no cranks or tread- wheels in French 
prisons. Th^se barbarou'* methods for wasting 
the energies of men in unprofitable labour are 
condemned by the good sense of a people who 
hold that It is for the public interest, as well as 
for the good of the prisoners themselves, that 



men in confinement should be so employed as to 
make them understand the blessedness of honest 
labour. In their treatment of untried prisonere, 
too, the French are much more humane than 
we. What can be more cruel and foolish than to 
force an untried man, who may be innocent, to 
spend several months in complete idleness, as 
is done in England ? A Frenchman who has a 
trade tliat can be followed in prison may work 
at it in his cell, pending his trial, as if he were 
at home. 

Journeyman tailors, shoemakers, watch- 
makers, gilders, carvers, painters on porcelain 
and enamel, etc., continue working for their 
employers (unless, of course, they are desperate 
men whom it would be dangerous to trust with 
tools), and it is a touching sight enough on 
visiting days to see the prisoners send out little 
parcels of money for their wives, from whom 
they are separated by gratings. The same sight 
can be witnessed in the prisons for convicted 
offenders. Many prisoners will deny themselves 
every luxury procurable at the canteen in order 
to give the whole of their earnings to their 
wives. 

Mazas is the favorite prison of ParisianSybecause 
the rules are less strict than in the other places, 
and because a sojonm there always involves a 
submission of at least one-fourth, and sometimes 
one-half of the sentence. Prisoners of respecta- 
ble appearance, or of good education, and prison- 
ers well connected, can generally induce the au- 
thorities to let them undergo their punishment 
at Maxas. There are no associated rooms here ; 
each prisoner has his own cell, and is supposed 
to spend his time in solitary confinement. The 
supposition is correct in most cases, but the bet- 
ter sorts of prfDoners are generally favored with 
some appointment in the prison, which allows 
them to ramble about the place as they like. 
Some are assistants in the surgery, infirmary, 
library ; others keep the prison accounts ; others 
act as gardeners, clerks in the store-room, inter- 
preters, and letter-writers for illiterate prisoners. 
All these berths are paid at the rate of sixty 
centimes to a franc a day, and government 
levies nothing from it. The pay is given ont 
to berth-holders in its entirety every ten days. 
Equally well paid a.e some of the berths held 
by skilled cooks and mechanics, locksmiths, 
plumbers, painters, carpenters, stokers, et<.\ 

The convicted prisonen at Haiaa have the 
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privilege of wearing their own linen, boots, 
watches, and neckties ; they are not cropped, and 
may sport their face hair in what style they like- 
They may also have their own books sent in to 
them, and may receive money from their friends 
to the extent of a franc per diem. The prison 
dress is a dark pepper-and-salt suit, with no 
marks or badge of in&my about it ; but the gov- 
trrnor may at his discretion excuse a prisoner 
from wearing it. In fa :t, jthe governor can do 
anything. He may allow a prisoner to dress in 
bis own clothes, have his meals brought in from 
a restaurant, and walk about the prison grounds 
all day on the pretext that he is employed in 
prison work. There are do visiting justices to 
trouble him. Prison inspectors come round 
every three months, but the time of their arrival 
is always known beforehand, and they discharge 
their duties in the most perfunctory wiy^ 
scarcely occupying a couple of houis in the in- 
spection of a building that contains twelve hun- 
dred cells. 



III. 



It has been said that any sentence of impri- 
sonment exceeding a year relegates a man to a 
maison eerUraU, These penitentiaries are very 
grim places, affording none of the alleviations 
to be met with in houses of correction. To 
begin with, the manner of a man s transfer from 
Paris to a mtuaon eentrale is most grievous. He 
goes with a chain fastened around his left leg 
and right wrist *, he is shaved and cropped, at- 
tired in a yuUow prison suit, and he travels in a 
cellular railway carriage. At the penitentiary 
there is no respect of perions, or at least very 
little. The prisoners are divided into two cate- 
gories—those sentenced simply to imprisonment 
anf i the rSeltuionnairet . The former are treate d 
very much like the inmates of ParisittQ prisons 
on the associated system, exc pt that li u'y are 
not allowed to smoke. They sleep together in 
dormitories of fitty, and work together at making 
cardboard boxes, list shoes, lamp-shades, and 
other such things. Their earnings seldom ex- 
ceed seventy-five centimes a day, and of this 
they get one-third to spend inside the prison. 
In Paris the number of letters which a prisoner 
may write, and the number ot visits he may re- 
ceive in a year from his friends, are points which 
depend a good deal on the pleasure of the gover- 
nor. In the penitentiaries there is a hard and 



fast line, allowing only one letter and one visit 
every three months. 

The rSelwionnairta lead very miserable lives of 
absolute solitude. As men over sixty yea* s of 
age are not transp >rted, a sentence of penal ser- 
vitude (trovaax fore^s)^ which would mean trans- 
portation for a man of fifty-nine, becom'^s feclu- 
aion tor one of sixty. Cripples are also denied 
the favor of transportation ; and, as already said, 
prisoners who have committed murd- rous 
assaults on warders, in hopi-s of. be ng 
shipped to New Caledonia, are now kept 
in the maisoru eerUraUt under life si'ntences. 
The rest of the reclusionary contingent is 
made up of men whose offences are, from the 
legal point of view, one degree less heinous 
than those of transported convicts. Reclusioa is 
generally inflicted for terms of five, eight, or ten 
years ; and it is a fearful punishment, been use 
the convict has no means of diminishing it by 
earning good marks to obtain a ticket-of-Ieave. 
Remissions of sentence are granted on no fixed 
principle. P>ery year the governor of the 
prison makes out a list of the most deserving 
among those of his prisoners who have served 
out at least half their terms, and he forwards it 
to the Ministry of Justice. There the dottier of 
each man recommended is carefully studied by 
the heads of the criminal dep<irtment, and, two- 
thirds of the names being eliminated, the re- 
maining third are submitted to the Minisier ot 
Justice. His Ehccellency makes further elimina- 
tion, so that, out of a list of twenty sent up by 
the governor of the penitentiary, probably two 
convicts obtain a full pardon, while two or 
three others get a remission. It is obvious 
that there must be a good deal of haphazard in 
this method of proceeding, and that a convict 
who has no friends stands a poor chance of 
getting his case properly considered by govern- 
ment. But even were the system administered 
as honestly as possible, there would be a strong 
objection to it, in that it would make the con- 
vict's chance of remission depend more upon his 
conduct before his sentence than after it. This 
is just what ought not to be the case. The con- 
vict should be made to feel that from the day 
of his sentence he commences quite a new life, 
and will be treated for the future according to 
the conduct he leads under his altered circum- 
stances. 

Five years of reelunon are quite as much aB a 
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man can bear without haying his intellectual 
fiiculUes impaired for life. Men of very exci- 
table temperament, and who have been ac- 
customed to work out of doors, often fall into a 
decline after two yeins' confinement, and die 
before completing their third year. Those who 
remain eight or ten years in reeliuion si ok into 
something like imbecility, and seldom live long 
after their discharge. Advocates of the cellular 
system point to Belgium, where there is no 
transportation, and where every man sentenced 
to penal servitude serves his time in solitary 
confinement ; but the Belgian system is much 
mitigated by the system of marks. To begin 
with, every Belgian convict has two-fifths of 
his sentence struck off at once, simply because 
he is fcupposed to adopt cellular punishment 
from choice, though, since the old hagne$ have 
been abolished, the option which convicts for- 
merly had no longer exists. In the next place, 
the Belgian convict knows that by unremitting 
industry and good conduct he can earn marks 
enough to reduce the remainder of his sentence 
by half, and he has thus the most powerful in- 
centive to good behaviour and hopefulness. 
There is no possibility of cheating the man out 
of the liberty he earns. On entering the prison 
he gets a balance-sheet, upon which he enters a 
regular debtor and creditor account with the 
government : so many marks earned represent 
so many days of liberty won. Thus, a man sen- 
tenced to twenty years sees his sentence at once 
reduced by eight years on account of the cel- 
lular system *, and it then becomes his own busi- 
ness to reduce the remaining term of twelve 
years to six. At this rate it will be seen that 
a Belgian sentence of five years is no very 
terrible matter, especially when it is remembered 
that by a merciful provision of the code the time 
which a convict has spent in prison before his 
sentence is deducted from the term of that sen- 
tence. Therefore, supposing a five year man 
had been three months in gaol before sentence, 
and both worked and behaved extremely well 
after his conviction, he might be out in fifteen 
months. 

There m a short cut out of French penitenti- 
aries too ; but it is such a dirty one that the 
anthorities ought to be ashamed of themselves 
for encouraging men to take it A moderately 
intelligent riclunonnaire who has served half 
bis time, or even less sometimes, may, on his 



private demand, become a sioirfM, or ipy-pri- 
soner. He is subjected to certain tests, vith & 
view to ascertaining whether he is shsip, tod 
whether he can be depended upon; umI if be 
successfully passes through these ordetk (to 
which he is put without being aware of it) h« 
is forwarded to some house of detention, or to 
the Prefecture de Police in PariS) where h« U 
employed to worm secrets out of prisoners 
awaiting trial. To do this he most asame all 
sorts of parts, and sometimes assame ditsguM; 
and he carries his life in his hands, for be oco- 
sionally has to deal with desperadoes who 
woutd show him no mercy if they suspected his 
true < haracter. All this unsavory work doef 
not give the man his full liberty ; bat he maj 
range freely within the prison boandariei H< 
is well paid, and he is generally allowed to p 
out on parole for a couple of hoars everf week. 
In the end, he gets a year or two strack off hi$ 
sentence ; but after his discharge be genenlly 
remains an informal spy and haDger-on of the 
police, and it need scarcely be said that of si! 
spies he is generally the most rascally and dsa- 
gerous. It is fellows of this kind wlio l»i 
men into planning burglaries so as to esn a 
premium for denouncing them. They are fof^ 
most in sdl street brawls and seditions, pUjio^ 
the part of a^enU proooetaeurSf and ptintelT 
noting down the names of victims whom tfaej 
will get arrested by-and-by . They are, in kt 
a detestable race, and it cannot be wondeied at 
that when detected by the paii whom they 
dupe they should be killed like vennin. 

IV. 

French female prisoners and conricti tK 
treated with more kindness, on the whole, tbac 
persons of Jbheir class are in England. Thfii 
matrons and warderesses are Augiutine m xi 
whose rule, though firm, is gentler, moremerri- 
ful, and more steadfastly equitable than tbat of 
lay women could be. The female conrictB an; 
allowed the same privileges as the men in ^ 
matter of earning money and buying things at 
the canteen. Thoee of them who are young aI»o 
enjoy a privilege not granted to female convictj 
in other countries— that of having hubuui; 
provided for them by the State. 

Only these husbands must be oonTicti. S^^ 
six months a notice is circulated in female p^riii* 
tentiaries calling on all women who feel nm^ 
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to go out to New Caledonia and be married, to 
make an application to that effect through the 
govemor. Elderly women are always very 
prompt in making each applications; bnt they 
are not entertained. The matrimonial candi- 
dates must be yonng, and exempt from physical 
infirmities. Girls under long sentences readily 
catch at this method of escaping from the intol- 
erable tedium of prison life ; and the pretty ones 
are certain to be put on the governors list^ no 
matter how frightful may be the crimes fbr 
which they have been sentenced. The only 
moral qualification requisite is to have passed 
at least two years in the penitentiary. 

The selected candidates hare to sign engage- 
ments promising to marry convicts and to settle 
in New Caledonia for the remainder of their 
lives. On these conditions, government trans- 
ports them, gives them a decent outfit, and a 
Ucket-of-leave when they land at Noumea. 

Their marriages are arranged for them by the 
gOTemor of the colony, who has a selection of 
well-behaved convicts ready for them to choose 
from ; and each girl may consult her own fancy 
within certain limits, for the proportion of mar- 
riageable men to women is about three to one. 
Of course, if a girl declares that none of the 
aspirant bridegrooms submitted to her inspec- 
tion have met with her approval, the governor 
can only shrug his shoulders in the usual French 
way. It has happened more than once that 
pretty girls have been wooed by warders, 
free settlers, or time-expired soldiers and 
sailors, instead of by convicts. In such 
cases, the governor can only assent to a mar- 
riage on condition that the female convict's 
free lover shall place himself in the position of 
a ticket-of-leave man, and undertake never to 
leave the colony. Love works wonders ; and 
there is no instance on record of a man having 
refused to comply with these conditions when 
once he had fallen in love. There are some in- 
stances, though, of the authorities having de- 
clined to let a female convict marry a free man, 
when they were not convinced that the latter 
was a person of firm character and kindly dis- 
position. For the women's own sakes it is 
necessary that they should not be married to 
men who would be likely, in some moment of 
temper, to fling their disreputable antecedents 
into their teeth. There is nothing of this kind 
to fear when a female convict gets wedded to a 
man whose past life has been as bad as her own. 
Why the French government should have 
saddled itself with the responsibility of promot- 
ing marriages among convicts it is difficult to 
say ; but the experiment has, on the whole, 
yielded very good results. The married couples 
get huts and free grants of land, and all that 
they can dxmw from it by their own labor be- 



comes theirs. During five years they are sub- 
jected to the obligation of reporting themselves 
weekly at the district police office ; and they are 
forbidden to enter public houses, and must not 
be found out of doors at night. This proba- 
tionary period being satisfactorily passed, they 
get their full freedom, but subject always to the 
condition of remaining in the colony. To this 
rule the law has distinctly forbidden that any 
exception shall be made. On no account what- 
ever must convicts who have accepted grants of 
land and contracted << administrative mar- 
riages," as they are called, ever return to 
France. They are at liberty, however, to send 
their children to Franco if any respectable per 
son in that country will become answerable for 
them, and undertake to provide them with a 
good education. The sons of convicts are bom 
French subjects, and will be required at the age 
of twenty to draw at the conscription, and serve 
their appointed terms in the anny. 

From what precedes it may be inferred that 
the lot of convicts in New Caledonia is a fairly 
pleasant one ; but we have spoken as yet only of 
those convicts who have tickets-of-leave, and 
are more or less free to roam over the whole 
island. Those who have not earned tickets-of- 
leave are kept in the penal settlement of the 
Island of Nou, or are employed on public works, 
road-making, house-building,etc.,in gangs, mov- 
ing and encamping from place to place during 
the fine season under military escort. The lot 
even of these convicts cannot be called a hard 
one, as compared with that of convicts in other 
countries, and of French convicts under the old 
system of bagneM^ or transportation to Cayenne. 
The climate of Cayenne was so deadly tiiat all 
the convicts transported there either died or 
contracted incurable maladies. As for the old 
bagmu of Brest and Toulon, they were very 
hells, where the convicts were kept chained in 
couples, and were treated pretty much like wild 
beasts. The climate of New Caledonia^ on the 
contrary, is delightful, and the soil of the differ- 
ent islands composing the colony is so fertile 
that com, frait, and vegetables grow there in 
abundance, and can be had very cheap. In 1873 
an attempt to cultivate vines was commenced ; 
but hitherto the experiment has not met with 
success. It is said, however, that the difficulties 
which have beset the vine-growers will be over- 
come in time. 

We are aware that the accounts given of New 
Caledonia by political convicts like MM. Henri 
Bochfortand Paschal Grousset, have bten un&- 
vorable ; but the statements of these gentlemen 
must be accepted with reserve. The National 
Assembly in 1872 most unwisely decided that 
the political convicts — thirteen thousand in 
number — should not be compelled to work ; and 
the consequence was, that,living in idleness, and 
being anxious to give the authorities as much 
trouble as possible, they suffered from the dis- 
order and general squalor which they created. 
On arriving in the colony they gnunbled a* find-» 
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ing no huts prepared for their reception ; they 
grumbled at having uncooked rations serred out 
to thenii alleging that the governor, in obliging 
them to cook, was violating the law which ex- 
empted them from work ; they grumbled again 
because they had to find their own fuel in the 
woods, instead of seeing fatigue parties of sol- 
diers told off to pick up sticks for them. AH 
this naturally angered the governor, who, per- 
ceiving that the communists were bent on teas- 
ing him, retaliated by visiting all breaches of 
rules with ligor. M. Henri Bochefort was once 
sentenced to a week's imprisonment for being 
absent at the daily calling over of names ; and a 
great hubbub was made over this afbir when the 
news of it reached Paris; for it was asserted, 
erroneously, that M. Bochefort had only missed 
answering his name because he was ill in bed 
with ague. Many Badical writers took this oppor- 
tunity of declaring that the climate of New Cale- 
donia was pestilential, and that every convict 
caught the ague on landing. As a matter of 
fact, M. Bochefort never had a day's illness in 
the colony : and ague is quite unknown there. 

Successive amnesties have relieved New 
Caledonia of its troublesome political popula- 
tion, and no difiBculty is experienced in main- 
taining order among the ordinary convicts. For 
some time alter their arrival they are detained 
in the Island of Nou, where they sleep by gangs 
of twenty in huts *, and they wear convict garb, 
which is as follows : red blouse and green cap, 
with fustian trowsers, for those under life sen- 
tences; green blouse and red cap for those 
whose sentences range between ten and twenty 
years ; green blouse and brown cap for those 
whose sentences amount to less than ten years. 
They are not chained in couples ; but those who 
work in gangs at road-making have a chain with 
a four pound shot fastened to their left ankles, 
unless they be men who have earned a good-con- 
duct badge; in which case they work unshackled. 
Ticket-of-le«ve convicts of both sexes must, dur- 
ing their probationary terms of five years, wear 
their pewter good-conduct badges ; but they may 
dress as they like. It should be remarked that 
the rule forbidding probationers to enter public 
houses is an excellent one, for it keeps them out 
of the way of temptation at the most critical 
point of their careers. 

The convicts get paid for all the work they 
do ; one half their earnings being handed to 
them every ten days, whilst the other half is set 
aside to provide them a little capital when they 
get their tickets-of leave. By good conduct 
they may also earn prizes in money. A good- 
conduct stripe brings a franc per month ; two 
stripes, one franc fifty centimes; and a good- 
conduct badge, which entitles the holder to a 
ticket-of-leave when he has worn it a year, 
brings two francs fifty centimes a month during 
that year. By this Judicious system of pay and 
rewaids the men are kept in good subordina- 
tion, and it is seldom that the severer kinds of 
punishment have to be inflicted. 



These punishments are depriTation of pay, 
confinement in cells, and for certain seriooa 
offences, such as mutiny or striking officers, the 
lash. Formerly convicts were flogged for at- 
tempting to escape, but this was pat a stop to 
by the National Assembly in 1875. FI(^ng 
is administered with a rope's end on the kare 
back, the minimum of lashes being twelve, and 
the maximum fifty. It is the governor aloB« 
who has the power to order flogging. The 
penalty of murder would of course be death : 
but it is rather a significant fiurt, worth the 
attention of those who allege that capital puor 
ishment has no deterrent effect, that not a single 
execution has taken place in the colony. It 
would seem that even the most desperate criin- 
inals manage to exercise self-control when tbey 
know that murder will bring them, not before a 
sentimental squeamish jury, but before a courts 
martial which will have them guillotined with- 
in forty-eight hours. 

The colony of New Caledonia is under the 
control of the Ministry of Marine and the Colo- 
nies, which generally has an admiral at its 
head. The Ministry of Justice has nothing to 
do with it, as the convicts all live under mar- 
tial law. Tickets-of-leave, however, seem to be 
given at the discretion of the govemor : and it 
would be strange indeed if out tiieie, as in 
France, fiivoritism did not play a large part in 
the distribution of these rewards. Favorittsm 
is, in &ct, the great blemish of the FreDck 
penal system. It smirches every part of it : it 
obliterates all laws; it is the occasion of the 
most crying acts of injustice. How it works in 
New Caledonia may be judged from the case of 
a man named Estoret^ the manager of a Ucge 
lunatic asylum at Clermont) who was aenteoMd 
to transportation for life in 1880 for the bratd 
murder of a poor idiot. Estoret happened to 
be a consummate agricnlturist, and his fame in 
that respect preceded him to New Caledonia. 
The governor, being very anxious to develop 
the resources of his colony, soon found that 
Estoret would be just the man to help him. He 
accordingly appointed him chief orcnetr of 
fiEtrms, leaving him practically free to roam 
over the whole colony on parole. Estoret was 
never even put into convict dress, and he was 
not compelled to wear a badge, for he had no 
time to earn one. He was rendered perfectly 
free almost from the day of his landing, and ap> 
pears to have done excellent work in his super- 
intendence of the farms. His case shows^ how- 
ever, that the govemor possesses the somewhat 
dangerous prerogative of reducing judicial sen- 
tences to nothing. Such a prerogative may no 
doubt be exercised at times to the great advan- 
tage of the colony, but occasionally it must be 
fraught with serious abuses. 

In fidmess one should conclude by saying 
that New Caledonia seems at present to be 
doing well; and that merchants who trade with 
it are beginning to speak hopefully of its future 
B8 a proBperoQS colony CornhiU 
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Sht ^eg»t Sms, 



Vol. V. 



OCTOBER 28, 1882. Ko. 43. 



TEE INSURANCE CASES. 

The case of North Brituh j- Mercantile Fire and 
Life Int. Co. v. Lambe^ (anUy p. 323) has been 
diHcontinued in conseqaence of an arrangement 
between the parties. The defendant moved be- 
fore Mr. Justice Rainville to quash the injunc- 
tioD granted h\ Mr. Justice Jette. During the 
argument upon the motioUi an understanding 
was come to between counsel that the forty 
suits against insurance companies should be 
consolidated, and that one defence should serve 
for all. In this way, a single Judgment will be 
obtained common to all. It is expected that 
the suits against other classes of corporations 
will be similarly united. 

TBB COURT BOUSE. 

The inconvenience likt^ly to result from the 
location of the C. P. R. cl^pot near the Court 
House was a very serious qutstion. Had the 
Champ de Mars been selected, or even the Gos- 
ford Street site, the Court House would soon 
necessarily have been abandoned, for the admin- 
nistration of justice would become a mockery 
if the words of the witnesses were inaudible 
owing to the noises of an extensive dipot* 
We remember Mr. Justice Aylwin sending a po- 
lite message to the commanding officer of a 
regiment drilling on the Champ de Mars, that 
an important trial then in progress could not 
proceed unless the parade was discontinued. 
Fortunately, the evil is likely to be obviated, on 
at all events, greatly diminished, by the selec- 
tion of a site further east. 



EFFECT OF MERCANTILE USAOE, 

The question as to how £u mercantile custom 
can control positive law was considered in a 
recent case in England, NeUton v. Jamte^ 46 
L. T. Rop. N. S. 791. The plaintiff had em- 
ployed the defendant, a Bristol stockbroker, to 
sell certain shares in the West of England Bank, 
and the latter had accordingly found a pur- 
chaser with whom he exchanged bought and 
sold notes. So fiir, the transaction appears at 



first sight to be without a flaw. But in these 
notes no mention was made of the plaintiff's 
name ; and by Leeman's Act (30 ft 31 Vic. c. 29) 
all agreements for the sale of bank vhares are 
made null and void, unless, imder such circum- 
stances as here occurred, the contract shall set 
forth the name of the registered proprietor. The 
bank having &iled, the purchaser refused, as he 
was entitled to do, to accept the shares, on the 
ground of non-compliance with the Act, and 
the plaintiff found himself saddled with an un- 
limited liability, for which he now sought to 
recover damages. The defence was in effect 
that the broker had acted in accordance with 
the usages of the Bristol Stock Exchange in 
ignoring the provisions of Leeman's Act, and 
that he was therefore not liable. The main 
question for the Court came accordingly to little 
more than this : could the alleged custom be 
allowed to override the express enactment of 
the legislature? The Court acting upon the 
established principle that mercantile customs 
and usages cannot in any way alter or con. 
trol the law, the question was answered 
without difficulty, in the negative. "Cus- 
toms," said Lord Coleridge, *<mu8t be 
lawful in order to be binding ; that is, they must 
be customs which can be incorporated into con* 
tmcts without violating the law ;" and here 
such a construction could clearly not be adopted. 
The most obvious lesson to be drawn from the 
case, says the La» limeSf ^ is, perhaps, that the 
sooner the practice of the Bristol Stock Ex- 
change is altered the better, both for the brokers 
and for their clients. The latter indeed are 
entitled to recover from the broker the net value 
of the shares comprised in the invalid contract, 
but, as to their liability for future calls on 
those shares, a further perusal of the case be^ 
fore us would seem to show that it is at least 
doubtful whether they can enforce any claim to 
indemnity." 



CODIFICATION. 

The State of New York has long had before 
it the project of a Civil Code. There, as in 
England, codification is regarded with uneasi- 
ness and alarm, and has aroused vehement 
opposition. We, who have had fifteen years' 
experience of a Code, are well aware that it is 
not free from difficulty and embarrassment, but 
we also know that it has supplied a certain rule 
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on many doubtful questions. Mr. Field's Code, 
it is expected, will be brought before the legis- 
lature again this year, and its enactment in 
New York may lead to its adoption in other 
States. One of the firm opponents of codifica- 
tion in New York is Mr. J. B. Miller, who has 
just issued a pa^^>hlet in German and also in 
Euglish with the title " Destruction of our na- 
tural law by codification." We append his 
remarks upon codification generally :— i 

^ The most important event in the science of 
jurisprudence, in this century, has been the re- 
cognition of the fact that law is the result of 
the history and pecuiiar characteristics of a 
nation, like its art and language, and that it is 
not an artificial thing, due to the arbitrary 
whim cf a legislator. There may be any num- 
ber of laws upon the statute book, but if they 
are not in accordance with the spirit of the 
times and the will of the people, they are but 
(lead letteis, although they may senre to hinder 
the natural and proper development of the law, 
by forciug the people to resort to fictions. 

<< Our English Common Law has this immense 
advantage over all the other European systems, 
that it is the natural product of its own people, 
and has never been dwarfed and distorted by 
the introduction of a foreign law, from the days 
when the English people first emerged from 
barbarism under their Anglo-Saxon kings, down 
to the present time, when its principles extend 
over the most important part of the world's 
surface. 

" In the middle ages, on the European Conti- 
nent the Roman Law was introduced, at a time 
when a blind worship of all classical prodnc* 
tions existed, and the native Celtic and Ger- 
manic laws were at that time so little developed 
as to be unable to resist or assimilate this 
foreign element; they were therefore pushed 
aside and recognized only in the lower courts 
and unimportant institutions. But the new 
Homan Law, however complete and perfect it 
might be theoretically, was the law of a foreign 
nation and therefore not suited to these nations, 
so that the practical administration of justice 
became worse after the so-called " reception." — 
It was to escape from this foreign, artificial law 
that the European nations took refuge in their 
modern Codes, which contained at least some 
remnants of their national laws, and all the 
efforts of their best jurists are now directed to 



resurrecting what they can discover of their old, 
natural legal institutions. 

« In England, on the other hand, from various 
poll tical circumstances, the people were able to 
retain their Germanic Anglo-Saxon legal prin- 
ciples, although the Boman law had a gresi 
indirect influence as a model to the English law 
in its development. But the characteristic and 
essential features of our system were not lati- 
niied. 

« The English and the Roman Laws in tact 
stand to each other in very much the same rela- 
tion as their languages ; both are the products 
of related, and therefore similar nationF, des- 
cended from a common Aryan stock. Our En. 
glish Common Law has the proud distinction ot 
being the only law of an Aryan nation, beside 
that of Rome, which has had a natural, inde- 
pendent development ; and the result is, that 
to-day our law is better suited to our people 
than the system of any European nation is to 
its people; and our administtation of justice 
has more resemblance to that of Rome, in its 
best period, than any of the labored, artificial, 
would-be imitations of Roman Codes yet 
evolved by European codifiers. 

<< This uniqne inheritance of the only modern, 
natural Aryan Law is of especial value here in 
America, where the reunion of the great Aryan 
races, after centuries of separation, is taking 
place. So soon as these Germanic or Latin 
cousins of onrs become accustomed to the form 
of our law, they will find it more suited to their 
wants than the artificial codes of the countries 
they have left. — It should therefore be with the 
gpreatest caution that attempts are made to alter 
our Common Law, lest in our haste and ignor- 
ance we mar the grandeur and symmetry of its 
proportions, or actually conceal it under onr 
well meant " restorations." 

^ With all due respect to the great merits of 
our present jurints, to which I will later refer, it 
does not seem to me that we yet possess the 
theoretical and historical learning, necessaiy 
for such an important undertaking. 

<<The German jurists during this century 
have acquired a great knowledge of the history 
of the Germanic and Roman sources of their 
law ; and any one who will read one of their 
standard treatises, must recognise the tect, not 
only that we have no corresponding knowledge 
of the history and theory of our liiw,vbut that 
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OUT jarispmdenc^ is unacqiiainted with a great 
number of fnadamental principles, which lie at 
the fonndatton of all law, and with much his- 
torical knowledge, which is of the utmost prac- 
tical importance to our Anglo-Saxon common 
IaW| aa the only pure Germanic law in existence. 

** The fftct that Mr. Field has not profited by 
these work# is apparent^ without an inspection 
of the Code, from the &ct that he has not con- 
sidered it necessary to make in it any material 
alteratioDs, in the last twenty years, during 
which time most important advances have been 
made in the knowledge of law ; and a slight 
inspecMon of the work shows mistakes which 
no recent graduate of a German university 
coulil make. — ^But this wss ineviiable, because 
the Commissioners undertook a task, which no 
OX10 can at present expect to perform properly. 

« We have no standard work, since the days 
of Kent^ which attempts to give a systematic 
view of our whole law ; we have no history of 
the English Law since that of Beeves, published 
in the early part of this century, and whose 
latest edition by Finlasson gives the idea that 
our Common Law is derived firom that of Bome ; 
we have single treatises on different legsl insti- 
tation% but they are uncertain in their terminol- 
ogy, inharmonious in their systems, contradic- 
tory in their definitions and theories. 

** In the science of jurisprudence, we are as 
£Eir behind the Germans as we were in philology 
and history before we knew of the works of the 
brothers Grimm, and of Niebuhr and Momsen • 
but we have begun to profit by their laborsi 
and the works of Sir Henry Maine and Sheldon 
Amos, in England, and of 0. W. Holmes, Jr.^ 
Mr. Bigelow, and of the authors of Essays on 
Anglo-Saxon Law, and others in this country, 
give promise of a great race of scientific jurists. 

<<No country vrill derive so much benefit 
from these studies as one enjoying the common 
law, because, as above stated, these are the only 
countries at present which have a natural law ; 
when once this law is properly studied and 
understood, the statement of the great body of 
its principles, in comprehensive statutes, will 
become a matter of course and can easily be 
done. — ^But if we undertake to do it now, if we 
have not sufficient patience to make the neces- 
sary preparation, we only follow the example of 
the ancient Egyptians, who, while their paint- 
ing was in its in£sncy, fixed by law the rules of 



color and perspective, and thereby checked all 
further growth of the art. — It would be even 
more inexcusable in us, because we have just 
beyond our borders a race of more learned 
jurists, whose works need only to be inspected 
to be appreciated. — ^This superiority of German 
jurisprudence in matters of theory casts no 
slur upon our own jurists, because the immense 
growth of our material interests has demanded 
the attention of all our lawyers to purely prac- 
tical matters, in extending the application of 
old principles to the continually increasing 
number of new forms of business. 

<< If we compare the development of our law 
with that of Bome, we find that the two sys- 
tems have grown in a similar manner. During 
the republic, and under the first emperors, and 
while the nation was still expanding, all the 
energies of the Boman lawyers were directed 
to practical questions, and the law was built up 
by decisions of particular cases, in the same 
way as the Common Law has grown hitherto. 
When their civilisation had reached its full de- 
velopment, then arose the great race of theoret- 
ical jurists, who reduced to order and explained 
the great mass of case law ; and it was only 
after these had done their work that the legisla- 
tor stepped in and enacted the principles, 
which the jurists had discovered and stated. 

*< If Augustus, or one of the early emperors, 
had codified their law, Boman Law woaUi not 
have deserved, and would not have received^, the 
attention of posterity ; the great merit of the 
Boman Law being, that it is a natural product 
of one people, with which no legislator inter- 
fered before its perfection. 

<< The analogy of the Boman Law is there- 
fore directly against a codification of our law at 
present ; the absence of theoretical jurists, to- 
gether with many analogies in the development 
of various branches of the two legal systemsi 
such as the recent union of strict law and equity, 
point to the fiu^t that we are now at about the 
same stage as were the Bomans towards the 
end of the Bepublic. The scientific treatment 
of our law may, however, be expected to be 
more rapid than that of Bome, because we can 
use their law as an example, and because the 
German jurists have already done so much of 
the work for us. 

<< In jurisprudence, as in art or any human 
science, every age is not capable of piodncing 
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great work ; good jurisprudence is a thing of 
slow growth, and we must Ite content to see one 
race of lawyers advancing but a little beyond 
its predecessors, until at last a thorough under- 
standing of our law is reached. — Legislation on 
single branches of our commercial and real 
estate law, which we understand, is certainly 
advisable, especially to regulate new forms of 
business, like insurance etc.; but this is very 
different from attempting to lay anew the foun. 
dations of our jurisprudence upon the ruins of 
our present system. 

<< MThere is the text writer ta4ay who would 
undertake to write a book embracing the whole 
of our law? The Romans complained often 
enough of the burden of their case law ; but 
the whole people took such an interest and 
pride in their legal proceedings that they recog- 
nized the fact that too early codification would 
be only a change for the worse ; let us imitate 
their patience and wisdom, and not keep pull- 
ing up our institutions by the roots, in orde'r 
to hasten their growth, but in every way seek to 
encourage the necessary theoretical and histori- 
cal 6tudy of our law. 

** The Continental Codes offer as little en- 
couragement for attempting to codify our law, 
as does that of Rome. As before stated, those 
nations had no national law at the time those 
codes were adopted ; they were adopted as the 
only possible refuge from a state of things 
which a Code would deliberately introduce 
among us.— A greater evil than the destruc- 
tion of the natural law of a people cannot be 
imagined. In the middle ages, the introduction 
of the foreign Roman law was followed every- 
where by great oppression of the poor and 
ignorant classes ; and one of the great cries of 
the revolted peasants was : ** Give us back our 
old law." — We have seen in California, the only 
imi>ortant state which han adopted the proposed 
Code, that the enormous growth of the power 
of grasping corporations under this Code, drove 
the people to Kearney ism and a half communis- 
tic Constitution. And now that many of its 
best citizens have fled to us, should we enact 
this same Code and drive them on again ? 

<* This Code in its material parts appears to 
be a copy of the Code Napoleon ; it certainly is 
the result of the same conceit, which character- 
ized the period of the French Revolution, that 
the human mind was equal to any undertaking. 



that it could construct systems of state, religion 
and law by itself, without regard to the histori- 
cal development of the particular people. What 
utter &ilures their theoretical states and re- 
ligions were, is universally acknowledged; 
and the best jurists of all countries, — except 
perhaps in France,— are coming to the same 
opinion as regards their legal systems. 

^* The proposed Civil Code shows no regard 
to the historical development of our law. Oor 
family law, for example concerning IcgitimacT^ 
is to be reconstructed ; our modes of acquiring 
property and making contnurts are to be 
changed ; and, in general, a lawyer brought np 
under the Code Napoleon will find kims-elf 
more fiuniliar with the system and terminology 
than a practitioner under the Common Law. 

« Finally, the Code will build up a Cliine^e 
wall around the State of New Toik ; the oolj 
important State with a Code is distant Califor- 
nia ; none of the Eastern States have followed 
its example ; why should they follow that of 
New York ? — Their legislatures take time to 
consider before they pass such important scU. 
— It will certainly be a gpreat detriment to Kew 
York's commerce, if outside merchants knov 
that in their dealings with us they may have to 
be governed by a strange system of law. It 
was particularly to escape thia diversity of leg&I 
systems in the same country, and the conse- 
quent centrifugal force, that the Son^wao 
Codes were adopted ; one strong band of onioa 
between the States would disappear with th« 
system of the Common Law. 

" This diversity of law is alone a sufficient 
argument against the adoption of the Code, 
unless we have assurance that the other state 
will follow. 

« Nolluimu9 legu Angliat mutare.^ 

The remainder of Mr. Miller's pamphlet i:> 
devoted to an examination of Mr. Field's Code, 
with which we are not particularly concerned. 
If Mr. Miller cares to have our experience of » 
Code, it may be given in two words, — that in 
spite of all the dissatisftiction and complaint 
which its defects and errors have excited, and 
reference to which may be found scattered 
through many judicial decisions, we hare, 
nevertheless, found it useful ; we cUng to it, 
and would not willingly be without it. 
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HOTES OF CASES. 



SUPERIOR COURT. 

MONTRBAL, Oct. 21, 1882. 

Be/ore Tasoherbau, J. 

PouLiN, Petitioner for writ of eertiorariy k Dxlima 
Marcil et ux., Respondents. 

Voffrancff — Uting intuiting language from a 

window. 

The Act 32-33 Viet. Cap. 28, {Can,) prwiding far 

the puniskmeni qf vagranU, does not apply to 

the COM <if a person using insulting language 

to a pasBer-bgf Jrom the window qf his re- 

tidenee. 

The petitioner complained of a conriction 

before the Recorder of the city of Montreal 

under the Vagrancy Act. The judgment, which 

is as follows, explains the question decided : — 

** La conr, etc., 

*< Consid^rant que la conriction prononcee 
par le Recorder de la cit§ de Montreal le 11 
Aodt 1882, contre le Requ^rant, I'a 6te sous I'au- 
torite pretendue de Facte 32-33 Vict. ch. 28; 
que le dit acte ne donne juridiction au R'scorder 
ou antres magistrats j indiqu^ de prononcer 
telle conviction dans le cas d'une personne g^- 
uant les pistons, ou se servant d'un langage 
insultant k lear 6gard, que si telle personne est 
tronv6er6dant dans les rues ou giands chemins, 
et nullement dans le cas oil telle personne 
(comme dans le cas du RequSrant) se trouve 
6tre dans sa propre maif on lors de la commis- 
sion de I'acte dont on Faccuse ; — que partant le 
Becorder n'avait pas juridiction pour prononcer 
telle conviction sous les dispositions du snsdit 
statut, et qa*il appert qu'aucune offense punis- 
flable par le dit Recorder n'a hik commise par le 
Requ^rant ; 

''Maintient etaccorda la motion du Requ6rant, 
maintient le dit href de certiorari, et casse et 
annule la conviction susdite avec dSpens contre 
les intimfe, distraits," etc. 

St, Pierre # Scallon for Petitioner. 

B. Roy, Q, (7., for Recorder. 

R. Goyet for Respondents. 



SUPERIOR COURT. 

Montreal, Oct. 21, 1882. 

B^ore Tasohbrbau, J. 

DONOGHOE V. HeRVBY. 

Slander — Privileged Communieation, 

A statement mads bg the honorary lady president of 
a benevolent institution to the managing Com- 
mittee, respecting an employee qf the institution^ 
it pfivilegedf and cannot serve as the basis qf an 
action for defamation qf character. 

The action was in damages against Miss Her- 
vey by the former caretakt r of the Hervey In- 
stitute building, for defamation of character. 
The plaintiff complained that while he was 
employed as caretaker, there had been an 
investigation by the Committee of Ladies into 
the management of the Institute, and Miss 
Hervey had, in the presence of several of the 
ladies of the committee, chaiged him with hav- 
ing stolen articles from the building. He said 
that his character had been affected by these 
charges, and that he had lost his situation. He 
claimed the sum of $399 damages. The Court 
was of opinion that the action could not be 
maintained. If Miss Hervey made the charges 
complained o^ she did so as the Honorary 
President of the Institution, and her communi- 
cations to the ladies of the committee were 
privileged, and could not be made the basis of 
an action for defamation of character. The 
judgment of the court is as follows : — 

<* La cour, etc. 

'< Consid6rant que les propos attribues k la 
deienderesse par les temoins de la demande, et 
relatifs au caract^re et a la reputation du de- 
mandeur, ont 6t6 tenus par la d6fenderesse en 
sa quality de Pr6sidente Honoraire de I'lnstitu- 
tion connue sous le nom de '< Hervey Institute," 
et n'etaient adresses qu'auz Dames qui formaient 
la comitc d'administration de la dite institution; 
que ces propos 6taient d'uue nature confiden- 
tielle et privil6glee, et ne peuvent fiiire Tobjet 
d'une action en diflamation de camct^e ; 

<< Maintient la defense, et renvoie Faction 
avec d^pens," etc. 

Action dismissed. 

St. Pierre j* Seallon for plaintiff. 
Kerr, Carter j- MeOibbon for defendant. 
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COURT OF REVIEW. 

Months AL, Sept. 30, 1882. 

Mackat, Rainvillb, JSTTi, JJ. 

[From 8. C, MontreaL 
Thk Corporation or thi Villaqi or Hochblaqa 

v. HooAN et al. 

Munieipal Taxes — Premription — Interruption. 

The plaintiff inscribed in fieriew of a Judg- 
ment of the Superior Conrt, Montreal, Torrance, 
J., May 9, 1882. (See 6 Logal News, p. 164, for 
judgment in the Court below). 

Mackat, J. The defendants in 1875-6-7 were 
large proprietors of lands in the village of 
Hochelaga; in Septembt-r, 1881, they were sued 
in this action for $1,050, being the taxes due to 
the village for 1875, according to the evaluation 
roll of 1875, with interest on them from what 
is called the original demand, say October, 1875. 
The actual tax without this interest is $780. 
In 1878 the Corporation was proceeding to sell 
the defendants' lands for these taxes and those 
of 1876 and 1877, and had gone through the 
formality of advertising them for sale according 
to the Municipal Code ; but just before the day 
fixed for the sale, the defendants obtained a writ 
of prohibition to stop the sale, the proceedings 
upon which did not terminate until June 1881, 
date of final judgment by the Supreme Court, 
in the matter. Parva ret ereteity sometimes. 

The plaintiffiB say that the writ of prohibition 
compelled them to suspend proceedings for the 
collection of the taxes of 1876. This requires 
verification, considering that the plea against 
the suit, for those taxes of 1876, is prescription, 
and that this plea has been maintained by the 
Judgment under review, which expressly finds 
the contrary of what is said by plaintiffs upon 
this part of the case. It fijids that the writ of 
prohibition did not aim against the roll of 1875 
or the taxes for that year. Taking up that writ 
and looking at so much of the proceedings upon 
it as we have had access to, we all &il to see 
that the defendants attacked the roll of 1876, or 
asked to stay proceedings in respect of the col- 
lection of the taxes for 1875. If the annulation 
of that roll was asked by the petitioners for the 
prohibition, it would be easily discoverable. 
One of the first allegations of the petitioners is 
that in July, 1876, there existed a Roll dTEvch- 
luation made, according to law, in 1875. Then 
they want on to say that a roll made in 1876 



was null and void ; they repeat fliat the form- 
alities required by law for the eanfeeiion of saei 
a law were not observed in the making of th? 
roll of 1876 ; then they complain that they 
have been taxed for 1876 and 1877 much more 
highly than they could have been imder the 
previous roll, t «, of 1875, in force, and tiiat the 
proceedings of the Corporation under pretext of 
the roll of 1876 are null and void. The coo* 
elusions are that the Corporation be prohibited 
from proceeding under the roll of 1876, or to 
collect under it. It is true that it is asked thax 
the Corporation be stopped from selling t^ 
qt^annonc^. 

Upon this it is contended before us that ^e 
sale had been announced for the taxes of 1875. 
mixedly with the others. But reading the 
whole text we see that opposition to the roll 
of 1875, or to payment under it, was nei made. 
If the prohibition looked unclear or ambigooo^- 
at the time it was made, the Corporation could 
easily have gotten an explanation of it al the 
time. As we regard it, the CorporatioQ was net 
prevented by the prohibition from collecting 
the taxes for 1875 by the extraordinazy, or sum- 
mary, course they were pursuing towards a sak 
(that of mere publication of advertasement), or 
it might then have proceeded by a suit with 
summons, such as the present suit» for the 
taxes. 

Another question upon the present appesl u 
as to whether or not the prescription daimai 
by the defendants has been interrupted by a 
settlement made by them for the school Usss 
with the Commissioners in the year 1879. 

We think that this settlement does not work 
interruption of the prescription as against the 
village assessments demand. In the present 
suit school rates are not sued for; those school 
rates were and are separate firom the taxes on 
the values of real property for the purpoees of 
revenue for the Village Corporation. Thi» 
Village Corporation never had any beneficial 
interest in those rates. 

Judgment confizmed. 

Motuaeau j* Co. for plaintiff. 

Oirouard j* Co. for defendant 
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COURT OP REVIEW. 

MoNTRXAL, September 30, 1882. 
Maokat, ToRBANCi, Jhttb, JJ. 

[From S.C., Montreal 

JiABOOTTB Y. MOODT. 

CapioM — IniefU to d^aud. 

The case was inscribed by the plaintiff, on a 
judgment of the Saperior Conrt, Montreal, 
Mathien, J., 'SLaj 30, 1882. 

Mack AT, J. The defendant, who resides in 
Winnipeg, was capiased here in March last upon 
affidavit of Mr. Thibaudeau, charging him with 
intention to flee from Quebec province with in- 
tent to defraud his creditors. 

The judgment inscribed against has freed the 
defendant, as meditation of fight with intent by 
defendant to defraud was not seen by the Court 
or Judge. 

The facts are that a great quantity of goods 
had been, we will say, tent by Marcotte from 
Montreal to Moody in Winnipeg. There is de- 
bate as to whether these were sold by Marcotte, 
or merely sent to Moody to be sold for Marcotte. 
The first is the contention of Thibaudeau, but 
Moody insists that he only got the goods on 
consignment. There is much to support Thi. 
baudeau, and a great deal to support Moody. 

Thibaudeau has made strong proofs towards 
maintaining his view as to sales, but by Barsa. 
iou and others Moody has made proofs to the 
contrary, and proved Marcotte's own statements, 
by parol, to the effect that the goods at Winnipeg 
were his. But we have not so much to do with 
this vexed question, as with the other, which is 
this : In March last, was Moody fleeing firom here 
with intent to defraud his creditors 7 The Court 
has found in the negative. Winnipeg was his 
place of residence. He had come down from there 
on a telegram from Marcotte's creditors here, and 
after arrival here went back to Winnipeg at 
their request and returned. He tried to settle 
with them. Thibaudeau* s proofs go to prove 
that Moody was trifling with the creditors of 
Marcotte, and pursuing a system of procrastina- 
tion, such as the Grand Turk's, not really mean- 
ing to settle, except upon his own, unfiair, terms, 
with mischievous threats against Marcotte's 
creditors. But against these proofs aie those by 
Moody, who proves that he really did all he 
could to effect a settlement, that he did not 
seem to be intending or proposing anything 



fraudulent. (See Joseph Barsalou's evidence.) 
Defendant had been here a month before he was 
capiased ; he had to go back home, we may 
suppose. He openly said he was going, but 
because he said he was going to New York the 
case is said to be bad against him. Thibaudeau 
would have it that defendant was not to leave 
Montreal without settling with him ; but this 
is going far. We all know that on the 7th of 
March there was no way to go to Winnipeg but 
by the United btates. If it be fraudulent to go 
by New York, why is it not to go by Chicago? 
The judgment complained against has found 
that Moody was merely going home without 
fraud, and so we find. 

Judgment confirmed. 

Merder ^ Co. for plaintiff. 

Oreenshieldt j- Co. for defendant. 



COURT OF REVIEW. 

MoNTRXAL, Sept 30, 1882. 

Mackay, Torbance, Papiniau, JJ. 

[From S* C*. Montreal. 
Paquxt v. Poibixb, k Daksirbau, oppossnt. 

Review-^QuetHom qfeotU. 

The case was inscribed by the plaintiff con- 
testing the opposition, on a judgment of the 
Superior Court, Montreal, Mathieu, J., June 9, 
1882. 

Mackat, J. Plaintiff was proceeding to sell 
defendant's goods and chattels, when an opposi- 
tion was filed in the name of Dansereau, (who 
had, some time ago, been named assignee in 
bankruptcy to Poirier) . Plaint iff's attorney was 
told by Dansereau that he, Dansereau, had not 
opposed, so the plaintiff contested the opposi- 
tion. In contesting he denies that the opposant 
ever took or had any possession of the goods 
and chattels seixed. He also says that the 
opposition was nut really filed by Dansereau. 

Dansereau, answering contestation, insists 
upon its being overruled, inasmuch as he now 
declares to adopt the opposition filed in his 
name. His right to his oppofeition ha^ been 
maintained and with costs in the Superior 
Court, against plaintiff. 

The judgment finds that defendant did be- 
come bankrupt in 1879, and that Dansereau as 
his assignee became vested with the goods and 
chattels seized by plaintiff ntper the deiendant, 
and that his opposition must be maintained, 
and it dismisses the contestation. 
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Appeal is to 118 by platntiff, and at the argu- 
ment his chief grievance was that he had been 
condemaed in costs, seeing that he might not 
have opposed but for Dansereau's speech to his 
(plaintiff's) lawyer before the contestation ; 
which speech ii admitted substantially, and 
repeated in opposant's deposition, but with 
addition by opposant^ that although Dupuis, 
his partner, officiously got the opposition put 
in, he (Danscreau) does not disapprove it, but 
the contrary, and that he claims the goods for 
the defendant's creditors and towards the costs 
in bankruptcy. But we do not see that the 
judgment complained of is illegal or erroneous. 
Condemnations in costs such as the one com- 
plained of, parties are not easily relieved from 
in Revision. The rule is not to disturb judg- 
ments upon mere question of costs. The Judge 
a quo might allow, or not allow, costs, in his 
discretion. We do not see that the plaintiff 
contesting made out a right to have costs, or to 
freed Irom costs. He had not contested upon 
one ground alone, as, lor instance, owing to 
Dansereau's speech to his lawyer, before referred 
to, but he went into other contestation, deny- 
ing Dansereau's rights in toto. So the judgment 
a quo is confirmed with costs. 

Judgment confirmed. 

Loftau j* Co. for opposant. 

Duhamtl J* Co, for plaintiff contesting. 



COURT OF REVIEW. 

Montreal, Sept. 30, 1882. 

Mackay, Torramcb, Rainville, JJ. 

[From C. C, Iberville. 
NoisEUX V. La Banque St. Jbak. 
Evidence — Payment, 

The inscription was by the plaintiff, from a 
judgment of the Circuit Court, District of Iber- 
ville, Chagnon, J., Oct. 21, 1881. 

Mackay, J. This case comes from Iberville. 
The Court there has given judgment for the 
defendant. 

The plaintiff sued for $144.37 as in deposit to 
his credit in defendant's bank. The dt fendants 
tender $6.50 as all that is due. 

It appears that in 1877 the plaintiff endorsed 
a note of one Brodeur to defendants for $200. 
The defendants charge it against plaintiff, as 
Brodeur (they say) has never paid it. The 
plaintiff says that Brodeur paid $100 on ac- 



count of it. No receipt for it is seen, but plain- 
tiff founds upon a pencil memorandom, aliDo»t 
invisible, on the note : << Cenipiatiret couetrifar 

The Court at Iberville baa dismissed the 
plaintiff's action, save to the extent of the 
Bank's tender. 

The only question is this : Was and is pUin- 
tiff entitled to credit for $100 more than the 
Bank has been condemned to pay ? The plain- 
tiff does not prove to ns, any more than he did 
to the Court at Iberville, that the Bank era 
received the $100 from Brodeur; while tbt 
Bank has disproved that clearly. It is provtd 
that the Bank has never really touched, &t>m 
any source, $100 for which plaintiff ought to 
get credit. 

The pencil memorandum ifl explained by the 
Bank's witness, its cashier, who says that the 
pencilling was a mere memorandom never 
communicated to plaintiff. The plaintiff as- 
serts the contrary ; but produces nothiog. The 
cashier says that if a certain mortgage giren 
by Brodeur had been profitable, plaintiff mi^f 
have become entitled to credit. Bat Brodeur 
went into bankruptcy and this mortgage vii 
vacated. 

Judgment confirmed. 

A, D, Oirard for plaintiff. 

Laeoste ^ Co. for defendant 



Mr. Justice Patteson related the foUowinr ^<«T ^^ 
my father's dexterity in the conduct ^f a eaoie: !be 
ends of jui<tice being attained by a the-atrioal di*pUj 
of incredulity which deceived both Broovham aiiO 
Parke, the counsel on the other side. My bti>e:. 
with Patteson as junior counsel, was fortheilefeoiiaiit- 
He told Patteson that he would manage t« make 
Brougham produce in evidence a written ii^rsmea! 
the withholding of which, on aooount of tbe in^ai' 
ciencyof the stamp, was essential for the sacl^a»^ e: 
his case. ThiU on Patteson obeenring that, ereo if Le 
could throw Brougham off his guard, he would n^ ^-'■ 
so successful with Parke, my father aoFwered that k 
would try. And he then conducted the ea»e with 2=6 -b 
consummate dexterity, pretending to disbelierethf ei- 
istence of the document referred to. that Brm^baa 
and Parke resolved tn produce it, not being aware tba: 
my father had any suspicion of \Xs inraliditj. PtUe> 
son described the air of extreme surprise and mortiS- 
cation of my father on its production by Brougiiam. 
with a flourish of trumpets about the docament> :be 
non-existence of which his learned friend ba^ 
reckoned on so confidently* Patteson went on to ia; 
that the way in which my father asked to look at tb^ 
instrument, and his assumed astonishment attbedb- 
covery of the insofficienoy of the stamp, were a ma£4e^ 
piece of acting*— 'X{/e </ Lord Ahinger, 
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Vol. V. NOVEMBER 4, 1882. No. 44. 

THE GRAY CONTEMPT CASE, 

Mr. Justice Lawson, in releasing Mr. Gray 
from custody^ made a speech explanatory of his 
proceedings, which had mncb the appeaiance 
of a clumsy apology. He felt it his duty to 
consider the cou'-bu to be adopted, (one would 
have supposed he had fully considered that be- 
fore he pronounced a sentence of three months' 
imprisonment and a fine of £600,) he had 
foil power and jurisdiction to deal with 
the case, it was doubtM whether any 
other authority had, — ^the power of the 
superior courts of law to convict for con- 
tempt was part of the common law, — libels on 
jurors were contempts ; Mr. Gray's offence was 
greater because he was high sheriff but as Mr. 
Gray was high sheriff and had improved the 
tone of his piper he discharged him on payment 
of the fine. It seems, now, not improbable that 
a certain dread of the House of Commons in- 
flaenoed the second thoughts of the learned 
judge ; for that august body has views as to its 
privilege to deal with contempts quite as ex- 
tensive as Mr. Justice Lawson's, and quite as 
well supported by precedent So Mr. Justice 
Lawson addressed an anodyne letter to the 
Speaker, to inform him that Mr. Gray was at 
liberty. The best proof of Mr. Gray being at 
liberty was his presence in the House, where 
Mr. Gladstone was glad to see him. One can- 
not help asking : Why was Mr. Gladstone glad 
to see him in the House ? Did he not approve 
of his incarceration ? If so, why did he not, as 
Her Majesty's sworn adviser, represent the pro- 
priety of ordering his release at once, instead of 
directing the Lord Lieutenant to act as he 
thought best in the matter ? 

The iaice does not end with the rejoicings of 
Mr. Gladstone. To show the sincerity of his 
sympathy for Mr. Gray, the Premier moved for 
a committee of privilege to enquire into the im- 
prisonment, sanctioned by his own government. 
A member, who, foolishly, believed that this 
motion was something more than a burlesque 
of the Bombastes Furioso pattern, suggested an 
amendment by which the committee might en« 



quire into the law of contempts, and its appli- 
cation. But the Attorney-General interposed 
with the objection, that a committee of privi. 
lege could not take cognizance of anything but 
privilege. It is said, with what truth I know 
not, that a line drawn on the ground will some- 
times stop an invasion of grasshoppers. Every- 
body knows that the report of the committee 
must be that the commitment of Mr. Gray, M.P., 
is no more a breach of the privileges of the 
House of Commons, than if this undesirable high 
sheriff had not these two magic letters attached 
to his name. Again, we are tempted to ask, 
why the privilege of all Her Majesty's subjects 
from unlawful arrest, should not be a subject 
of Parliamentary enquiry. 

It is very true that a summary juris- 
diction may sometimes be convenient, and 
that English judges have been very chary in 
their use of the process by attachment ; but these 
are hardly satisfiEkctory reasons for leaving the 
power undefined ; and, taken as a whole, the re- 
ported cases of contempt do not tend to aug- 
ment the reputation of the bench. Mr. Justice 
Lawson referred to the << Tichborne and other 
cases " as examples of the advantageous exer- 
cise of the power to deal with contempt. If he 
alludes in this comprehensive reference, to the 
squabbles called proceedings for contempt on the 
trial for perjury, the precedents are not happily 
chosen; and if to the case of Tichborne and 
Mostyn, he shows still less acumen in selecting 
an authority. The case was this : in the pro- 
cess of organizing a gigantic fraud, Tichborne 
procured from some credulous people affidavits 
tending to establish in the Chancery suit that 
the claimant was the missing Roger Tichborne. 
These affidavits were made public as they 
were procured, evidently with the object of get- 
ting others of the former acquaintances of Roger 
Tichborne more readily to acknowledge him, and 
by so doing to strengthen ms case. A writer in a 
newspaper published these affidavits with com- 
ments, showing how inconclusive they were 
when critically examined, and the publisher 

was held in contempt ybr publishing eommenU on 
a pending suit. It will be thus seen, 1st, that the 
case is not in point, for the Hynes trial was over, 
and it was not therefore a pending suit ; 2nd, 
that the publisher was really aiding in the ad- 
ministration of justice, by preventing the claim- 
ant from gaining an unfair advantage by the 
publicity given to the affidavits. 
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FACTUM EN REVISION. 

M. le Rodacteur, — L'incident 8oa]ev6 dans la 
cause de LighihaU v. Chretien, k Craig^ mis en 
cause, rapports dans ce num6ro da *< Legal New9^^ 
met en 6yidence un dSfaut de notre procedure 
en rSvision. 

Le factum en revision a 6t6 introduit par la 
R6gle de Pratique du 31 Octobre 1864. 

Entr* autres excellentes choses contenues 
dans cette Bdgle de Pratique, qui, malheureuse- 
ment, est tombSe .pour la plus grande partie en 
dSsuStude, il y est dit qu'aucune partie ne sera 
entendue sur d'autres moyens ou raisons de re- 
vision, que ceaz mentionnSs dans le &ctam. 
Mais, ce qui est Strange, c'est que la mdme Ri- 
gle, au mdme paragraphe, ordonne que la partie 
devra produire Foriginal de son factum pour 
&ire partie du dossier, et une copie pour la cour, 
« le Jour auquel la cause est fix6e pour audi- 
tion." La consequence en est que ie factum 
6tant toujours produit au moment oil la cause 
est appelSe, ni Tadversaire, ni la Cour ne pent 
en prendre connaissance k temps, pour se pr6va- 
lolr et iaire observer cette RSgle de Pratique, 
n y a d'autres incon v6nients plus grands encore : 
c'est quece fiictum produit «z parte, pent ren- 
fermer des erreurs de fitits, des suggestions 
injustes, ou des points nouveaux auzquels Tavo- 
cat de la partie adverse ne pourra rSpondre ; il 
les ignorera probablement jusqu'au jugement, 
oil il sera trop tatd pour y apporter un remMe. 

Ne serait-il pas juste et plus conforme auz 
principes de notre systSme de procedure, que le 
factum d'une partie en revision fut communique 
k Tavocat de I'autre ou des autres parties en 
cause, comme Pest toute autre pi6ce du dossier ? 
Aujonrd'hui, la rSgle de la Cour d'appel est 
qu'aucunp cause n'est entendue k moins que le 
factum n'ait 6te produit 24 beures ayant 1 'argu- 
ment. On arrive au mSme but par I'un ou Tau- 
tre moyen. 

II serait desirable, M. le Redacteur, que, Jus- 
qja^k ce qu'on ait fait ces changements radicauz 
auzquels travaillent ou font travalller nos le- 
gislateurs, I'on s*occupftt un peu plus de ces 
deCauts dans les details de nos lois. II pent se 
faire qu'un renouvellement de nos institutions 
judiciaires et de nos lois de procedure, serait 
pour le plus grand bien du peuple de notre 
province, mais, je crois, qu'il est plus sage en 
£ut dlnstitutions de perfectionner que de de- 
traire pour reb&tir. 



Dans tons les cas, d'ici au temps ou nous 
jouirons de lois parfeutes, il serait bon de corri- 
g^r ce qui se rencontre de defectueuz dans nos 
lois, et le deiaut mentionne dans ma lettre rela- 
tivement au factum en revision est, il me sem- 
ble, un de ceux qu^il serait utile de voir dispa- 
raitre au pliltdt. 

J'ai Phonneur, etc. 

J. J. B. 



NOTES OF GASES. 



COURT OF REVIEW. 

MONTBBAL, Oct. 31, 1882. 
TOBKANCB, JiTTi, MaTHIBU, JJ. 

[From S. C, MontreaL 

ROBBBT V. LaDRIN. 

Ferryman — Liability at eomman carrier — Burden 

<^ Proof, 
The proprietor qfa ferryboat it Hahle at an ordin- 
ary carrier for an accident occurring to a horte 
while being carried on board hit vettel aerost 
^ ferry. The burden ^ proof it on the car- 
rier to prove exemption from liabUity under 
Art, 1676 C. C. 
Judgment qf Superior Court, 6 Legal Newt, p. 179, 
reverted. 
The judgment under Review was rendered by 
the Superior Court, Montreal, Johnson, J., May 
31, 1882. See 5 Legal News, p. 179, for judg. 
ment in the Court below. 

ToRBANCB, J. This was an action against a 
ferryman to recover the value of a horse alleged 
to have been in the charge of the ferryman. 
The evidence showed that a horse and waggon 
the property of the plaintiff were driven by the 
son of plaintiff on board a steam ferry boat ply- 
ing between Verdun on the Island of Montreal, 
and La Tortue on the opposite side of the River 
St. Lawrence. The horse was taken out of the 
waggon on board the steamer, it is presumed in 
order to give more room. Immediately before 
arriving at the place of landing, there was a stir 
among the horses, and the pole of a waggon 
struck the horse behind, and inflicted a woand 
from which he died in three days. It does not 
appear distinctly who took the horse ont of the 
waggon, but it was probable that the men of the 
boat did so, as they did in other cases. The 
action was dismissed. 

I hold that the ferryman here was an ordin- 
ary canier ; also that the paBtengers and tlieir 
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hones wer^ in the charge of the defendant, and 
that the harden of proof was upon the ferryman 
to prove exemption from liability. Troplong 
OD Art 1782, n. 89i, enumerates under the head 
of carriers, ferrymen, b<Uelier$, As to the care 
of the ferrymen for the passengers, it would be a 
most dangerous doctrine to teach that passen- 
gers and their property on a boat are not under 
the charge of the carrier, and that carriers are 
not responsible for their safe-keeping. The safe 
navigation of a vessel demands that the magi*- 
ter navis should have complete control over 
everything on board. Then, as to the burden of 
proof, C. C. 1675 is perfectly clear. They (car- 
riers) are liable for the loss or damage of things 
entrusted to them, unless they can prove that 
such loss or damage was caused by a fortuitous 
or irresistible force, kc. Here the ferryman 
has by no means discharged his liability and 
must answer for the loss. The value is estab- 
lished at $112 for which a judgment will be 
entered. 
The judgment is as follows : — 

"The Court, etc. 

" Considering that the ferryman here was an 
ordinary carrier, and that the passengers and 
their horses on July 6, 1881, were in the charge 
of defendant and his employees ; 

<< Seeing further that the burden of proof was 
upon the carrier to prove his exemption from 
liability, and that he has failed to establish 
sQch an exemption ; 

^< Seeing, therefore, that there is error in the 
judgment of the Superior Court of date, Ac, pro- 
ceeding to render Ac, doth condemn defendant 
to pay to plaintifif the sum of $112, being the 
value of the horse of plaintiff, with interest from 
this date, and costs, kc." 

De^ardiiu f Co. for plaintiff. 

Laeotie j* Co. for defendant. 



GOUR DE REVISION. 

MoNTBfiAL, Sept. 1882. 

PAPOnBAU, JETT&, LORANOKR, J J. 

LiGBTHALL V. GHBiTDBN, ct Craiq, mis cu cause. 

Factum en rSvmon. 

Cette cause avait 6te inscrite en r6vision, par 
Craig. Pendant I'argument de Tavocat du dit 
mis en cause, Pavocat du demandeur prit le 
factum de son adversaire et en commen^a la 
lecture pour son propre renseignement L'avo- 



cat du dit mis en cause s'y objecta sur le prln- 
cipe que le &ctum en r6vi8ion n'6tait fiiit que 
pour Tusage du juge, et que ses adversaires 
n'avaient pas le droit d'en prendre connaissance. 
I/avocat du demandeur pr^tendant le con- 
traire soumlt Pincident k la Cour. 

PsB Curiam. Le factum en revision une fois 
produit forme partie du dossier, et, par conse- 
quent, devient un document public dont les par- 
ties peuvent prendre communication oomme 
de toute autre pi^e de procedure. Le fiMtnm 
ne doit contenir rien de secret, ce n'est qu'un 
r6cit des fiiits et Pargument des parties. 

Barnard ^ Bwmchamp^ pour le demandeur. 

Lunn f Cramp, pour le mis en cause. 



RECORDER'S COURT. 

Btfore RsooBDKR Ds Montiont. 

October, 1882. 

Thi City of Montbial v. Ddbamd. 

* 

M€uUr$ and emplojfeei^^The regulaUoni <^Jaetorie$ 
and milU binding on Me handt. 

Held, that where an employer ha» pubUehed in hie 
factory a rule thai any employee, intending to 
leave, muet give a certain notice, thit notice ie 
obUgatary, and an action under chap, 20 qf the 
city By'lawe trill lie for desertion, even where 
the engagement ie/or a shorter period than one 
month, and he leaves at the expiration cf his 
term. 
The defendant was employed as a weaver in 
the Corriveau Silk Mills Co'y (Limited). He 
was engaged by the fortnight, to be paid accord- 
ing to the work done by his loom, and at the 
time of engagement the foreman explained 
the rules of the factory to him. These rules 
were also posted in the factory, and by one of 
these it was provided that any employee intend- 
ing to leave should give 16 days' notice. 

Defendant completed a fortnight on Monday, 
9th October, but did not appear next day, nor 
had he given notioe. The company thereupon 
caused his arrest for desertion under §1 of Cap. 
20 of city By-laws. 

The defendant was sentenced to $10 fine 
and eight days' imprisonment^ the Recorder 
holding as above. 

A. W. Atwater for prosecutor. 

Senaud for defendant. 

Authorities : Skelton vs. Picard, C. C, Caron, 
J., March 1882 : Beaudry v. Montreal Rolling 
MiUs, (RainviUe, J., C. C, Sept. 1882) Martineau 
V. Fontaine, k Angers, 4 R. L. 74. 
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COURT OF QUEEN'S BENCH. 

MoNTRKAL, September 20, 1882. 
Monk, Ramsay, Tbbsikb, Cross k Babt, JJ. 

LioNAis et al. (opposftnts below), Appellants, 
k La Banquk Molson (plaintiff below,) Res- 
pondent. 

IfUerpretatian qf wiU-^Powen qf Executor, 

The appeal was from a judgment of the 
Superior Court, Montreal, Sicotte, J., Sept. 13, 
] 880. (See 3 Legal News, p. 86, for judgment of 
the Court below). 

Cross, J. (dissenting). The Molsons Bank 
obtained judgment against the maker and the 
endorser of certain promissory notes drawn by 
E. H. Charles Lionais, and endorsed by Hardoin 
Lionais, in his quality of executor to the last 
will and testament of his deceased wife, Hen- 
riette Moreau, mother of said R, H. Charles 
Lionais, the amount being for $8,963.83, besides 
interest and costs. 

On the 25th February, 1879, the bank sued out 
a writ of execution, and under it seized certain 
properties pertaining to the estate of Henriette 
Moreau. 

J. D. E. Lionais and others, children of the 
marriage of Hardoin Lionais and Henriette 
Moreau, made an opposition to this seizure, 
claiming the properties as theirs under their 
mother's will, which, besides constituting them 
universal legatees, provided that the properties 
should be incestible and intaiaissabUf and not 
liable for any debts created by the said Hardoin 
Lionais, nor for any debts whatsoever, save those 
which had been created by the testatrix herself 
under her own signature. They therefore con- 
cluded for the nullity of the seizure. 

This opposition was contested by the Molsons 
Bank, which contestation was sustained, and the 
opposition dismissed by judgment of the Supe- 
rior Court, rendered on the 13th September, 
1880. The opposants have instituted the present 
appeal. 

The questions raised are : — 

1. Whether the property seized belongs to the 
defendant Hardoin Lionais himself, or to the 
opposants, J. D. E. Lionais et al.j children of 
Hardoin Lionais and Henriette Moreau, de- 
ceased. 

2. Whether, if not the property of Hardoin 
Lionais, it can be affected by endorsements of his 
in his quality of executor upon promissory notes 



drawn by E. H. Charles Lionais, one of his iom. 

The provisions of Henriette Moreau's will ve 
in the terms following : — 

*< Article 3me. Je donne et je l^e tons mn 
biens, meubles et immeubles, propres et acqn^teL 
meubles meublant, ai^genterie, dettes actires. 
creances, actions on parts de banque, denien^ 
oomptants, valeors, cMoles et obligationa et 
toutes autres choses gto^ralement qneloonqiitf 
que je d^laisserai k mon d^k», sans en rien ex- 
ceptor ni r^server, de quelqne nature qnll* 
soient, et en quelques lienx et endrnti qolU » 
trouvent dus et situte, aux enfiuits issiu de moo 
mariage avec le dlt Hardoin Lionais, mon 
Spoux, et en cas de prid^c^s d*ancun d'eax, la 
enfimts nes du on des pHdkckdes en legitime 
mariage, par representation. 

A Feffet de qnoi, je lea institae mes legitaircf 
universels en propri6t6 et jouisaance, 8ajet,toQte- 
fois, aux restrictionB et conditions txpamm ec 
Particle 5me ci-aprte. 

Article 4me. Et pour execnter mon present 
testament je nomme et choisis le dit Haidoffl 
Lionais, mon 6poux, mon Ex^ateur Testusen- 
taire, ^mains duquel je me dessaisis de too* 
mes biens, lui en donnant la aaisine duant et 
audellk de Tan et jour, et pendant tout le temps 
que durera I'administratlon de mesditsbira^ 
sans dtre tenu de donner un cautionnement, ai 
de taire inventaire, ni m€me de rendre compte 

Article 5me. Je nomme mon dit §poax, Har- 
doin Lionais, administrateur de tous m» <lit^ 
biens, tant en propriety qu'en osufruit^ avec poo- 
voir de les vendre, c6der Changer, faypotheqii«r 
aligner on autrement en disposer, sott en pro- 
priety, soit en usufruit, fruits et revenus, I'Mtori- 
sant & &ire, signer et ex6cuter tons billets. 
cheques, obligations, re^us, quittances et tooi 
autres actes et documents requis, et g^nkali- 
ment k fidre tous actes de la plus entl^resdmin* 
istration, sans qu'il soit besoin, en aucnn ca^, 
d'autorisation pr6alable des Cours de Jo8tice,m 
du consentement ni de lintervention de mes 
h^ritiers aucun d'eux. 
Et pour les fins de cette administntion, je Tecx 
et entends que mon dit ^poux, hB dites qnalitiiS' 
soit revdtu et je le revets et Tinvestis d^ 
mdmes droits, pouvoirs et antorisati<Ni qtri 1^ 
sont confgr^s dans et par la Procuration ginerale 
que je lui ai accord^ le sept de juiUet mil bait 
cent cinquante-quatre, par acte le^ devant Xtre. 
L. A. Moreau et son confrere, Kotaires, et cc, 



THE LEGAL NEWS. 



366 



d'one maniire auBsi parfidte que si iontes et 
chacune les claiiBes ins^rSes dans ma dite Procu- 
ration formaient partie int6grale de mon pre- 
sent testament ; mon d6sir 6tant que, sous le 
titre d'Administiateur et Ex4cuteur Testamen- 
taire, il continue k exercer et ezerce k I'aTenir 
et aprte ma mort, les mdmes droits et pouvoirs 
quil a en rertu de ma dite procuration, laquelle 
je ratifie et oonfirme dans tout son contenu, 
ainai que tons les actes, transactions, procedures 
et gto^ralement tout ce qu'il a d&jk ftdt et exe- 
cute et tout ce quMl fera k Tayenir, avant et apris 
mon d^cte, en vertu de cette m^me procuration 
et en Tertu des presentes ; voulant que toutes 
choses ftdtes et accomplies par mon dlt 6poux, 
6s dites qualit6s, aient leur plein et entier effet, 
et qu'elles soient suivies et ex6cut6es selon 
leur forme et teneur, sans division ni discussion. 

Et subsidiairement, Je d6sire que mon dit 
epouz, hs dites qualitte, apr^ mon d^cis, fasse 
la disposition et le partage de la totality ou de 
partie de mes biens, taut en propri6t6 qu'en 
nsufrnit) fruits et re?enus, comme il le jugera 
convenable, et dans le temps quUl lui paraStra 
opportun, lui donnant toute la latitude possible 
dans et pour radministratlon de mes dits biens 
et leur alienation et disposition, et lalssant en- 
ti^rement k sa discretion la mani^re de retirer et 
perceToir, placer et employer les fruits et reyenus 
et intirdts provenant de mes dits biens, ainsi que 
les capitaux d'iceux, et le soin de pourvolr, 
oomme il entendra au soutien, k la subsistance, 
k reducation et k retablissement de tons ou 
aucun de mes en&nts, et lui donnant I'autorite 
et le pouyoir de 16guer et partager mes dits 
biens ou portion u'iceux, selon ce qu'il jugera k 
propos, k et entre tons mes dits hdritiers ou 
aucun d'eux, soit par testament, donation 
entreyiCB ou autre disposition testamentaire ou 
autrement^ k sa discretion ; ma volonte etant 
que mon dit epoux, es-qualites, ne soit aucune- 
ment 116 dans ses operations par les termes dans 
lesquels est con^u Tarticle troisieme ci-dessus 
ecrit, lequel article ne pent et ne pourra, en 
aucun cas, dtre interprete comme conferant un 
droit absolu d'heredite en &yeur d'aucun de mes 
dits heritiers, mais uniquement un droit eyentuel 
Eujet aux dispositions libres de mon dit epoux, 
^ qualites. 

£n sorte que mes dits heritiers ne pourront, 
en toot etat de choses, pretendre qvHk ce que 
mon dit epoux, es-qualit6s, decidera de leur ac- 



corder respectiyement ou k aucun d'eux, si, toute- 
fois, il juge k propos de le fidre, dans la propor- 
tion qull jugera convenable, et li repoque qu'il 
croira la meilleore, et 2i sa discretion, sans que 
mes dits heritiers ou aucun d'eux ne puissent 
jamais reclamer et revenir contre les actea, 
operations et dispositionc de mon dit epoux, es- 
qualites, que je laisse entierement libre sous tons 
rapports. 

Et ma volonte est que mes dits biens, tant en 
propriete qu'en usufruit, capitaux, fruits et re- 
yenus, tant meubles qu'immeubles, soient et 
restent insaitissables, et ne puissent etre saisis, 
yendus et decretes ou I'un ou Pautre, que pour 
les dettes propresde ma succession, dest-k dire : 
celles auxquelles j*ai ou aurai souscrit ou suis 
ou serai partie, et pour nulles autres dettes. 

Oette administration et execution, mon dit 
epoux les conseryera sa yie durante, sans etre 
tenu de donner caution ni de rendre aucun 
compte de sa gestion et de ses operations, ce 
dont je le dispense entierement tant enyers mes 
heritiers ou aucun d'eux qu'enyers toutes autres 
personnes que ce soit, lesquels ou lesquelles ne 
pourront aucunement le troubler ou Tinquieter 
k cet egard." 

The power of attorney mentioned in the will 
was not produced ; its terms cannot be referred 
to, to diminish or augment Hardoin Lionais* 
authority. If any inference can be drawn from 
the reference to it, it would be to the effect that 
the authority in either case granted was admin- 
istratiye only, more particularly that it did not 
extend to binding the constituent as a security 
for others, unless^that power were giyen in ex- 
press terms. 

Under our system an executor is not a repre- 
sentatiye of the deceased, his authority is man- 
datory from the express powers giyen by the 
will, and the limited Moinne giyen by the law, 
which latter is not in question. 

The powers giyen by Madame Lionais' will 
are certainly of yery (preat latitude, but still 
they are no other than those of administmtion. 

There is no right of property whatever, for his 
own separate or individual use, conveyed to 
Hardoin Lionais. 

His accountability to the representatives of 
the Testatrix is treated in the most liberal 
spirit, and his fiitults of administration are to be 
visited with no penalties, but there is nothing 
to warrant his creditors in pretending to hold 
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any part of the trust property as their pledge. 

As executor and administrator Hardoin Lion- 
ais may sell, hypothecate, and re-invest, but 
when he does so, it is not for himself but for the 
children, legatees. 

He is authorised to make, sign and execute 
all bills, cheques, obligations, receipts, quit- 
tances, and all other acts and documents re- 
quired, and generally to make all acts of the 
most ample administration ; but the acts here 
indicated are those required for carrying out his 
administrative functions, and would not extend 
to endorsing a promissory note for the accommo- 
dation, and to secure the debt of another due to 
that other's creditor ; there is in fiact no power 
whatever to endorse given by the will. The 
powers here given are extensive, but are still 
those of administration. 

He may employ the funds and revenues, and 
even the capital of the trust estate in the care, 
subsistence, education and establishment of the 
children, as he sees fit, but this was a power 
that would need to be expressly exercised ; its 
exercise could not be inferred from the mere 
endorsement of a note for accommodation oi one 
of the sons, neither was it contemplated that 
money should be borrowed for such a purpose, 
nor the real estate thus indirectly affected, and 
in any case it should appear by the transaction 
itself that such a power was being exercised, to 
make it valid. 

There is no power given by the will to 
authorize the executor to become security for 
the debt of another, nor to sign notes, save for 
administrative purposes, nor for any purpose to 
endorse notes. The accommodation or giving 
security on promissory notes is beyond any of 
the powers conferred, and as regards the estab- 
lishment of any of the children, it should ap- 
pear by the act itself of establishment that 
money or value was taken from the estate and 
applied to this purpose, in order to justify it as 
a charge. 

He is dispensed with making an inventory or 
rendering an account 

The meaning of this in law is understood, 
although authors have differed as to the effect of 
it, yet no inference can be drawn from such dis- 
pensation, fhat the property in such case rests 
with the executor himself. See C. C. Art. 916 
and 921, Bicard, Donations, part 2nd, cap. 2, 
Qlose 7, p. 411, No. 86 et seq. 2 Delvinoourt, 



Cours de Code, p. 376 of notes. Note 3: ''Mai* 
la dispense de fidxe inventaire n'emportenit pas 
celle de rendre oompte. Le testateur ponrnit. 
il le dispenser igalement de oette deniire obli- 
gation f Qui, dans les cas qui viennent d'etre 
rapportte. Mais ceite dispense k son tom 
n'emporteiait pas celle de payer le reliqoat 
Heulement Von aeraii tenu de s'en npporter a 
sa bonne foi.'* 

It is urged that the power, in this instuice, 
given to the executor, is so extensive, and the 
interest of the children being declared to be 
only eventual, the property itself really Teste ia 
Hardoin Lionais, the execntor, as the acto&l 
present proprietor thereof and not ia the chil 
dren until it is passed to them by the execator. 
True, the executor is not responsible for mtte 
or diminution of the substance of the estate, lod 
he may hypothecate and even alienate it for the 
purposes of his administration. He may al» 
distribnte it according to his will among the 
heirs of his wife, or among those of them he 
prefers, but this diminished reaponsibilitr U 
towards those heirs, they alone can call him v 
account for a contravention or misapplicatioii of 
this power, no others have a right to interftr^. 

The gmnting of a power to i^point or distri- 
bute among heirs or legatees is well known u> 
the English law, it is frequently practised there. 
Although of not so common oocorrenoe in prac- 
tice here, I think it is fully sanctioned bj our 
law. Ricard, Trait6 des Donations, premiere 
partie, cap. 3, sec. 12, p. 132, No. 571. <^ Anca^ 
It qne I'^lection qui est laiss^ par le Testateor * 
^ un tiers on k Th^ritier institu^ ne regaide point 
" la substance du legs, qui est certain et fiut aa 
''profit de quelqu'un; mais senlement lecfaoii 
" de la personne entre nn certain nombre, onde 
" la chose entre plusieurs choses qui sont dv&ig' 
<< n6es, ou du temps, et pour lors le legs est vaU- 
« ble." 

See Shrey, 1860, Partie 2nd, p. 475, Ami 
Poirot c. Moonet, Sirey, 186, part 2, p. 132. 
Arrdt Jean Pierre c. Porte. 

It is beyond a doubt and not disputed, that 
the immovables seised were the property of the 
deceased Henrietta Moreau, and when seised 
formed part of her estate, but it was contended 
that her estate was bound by the executor's en- 
dorsement. For the reasons above given, I 
think this contention cannot be supported. 

There remains the further reason that tbe<^ 
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propeitiea, as part of the estate, were by the 
Testatrix's will declared ineemble and tfUoiiM- 
able. 

These, I thinks are restrictions which the law 
recognises and will sustain. C. C. Art 973. 
AlthooKh the motive of the prohibition to alien- 
ate be not expressed, and it be not declared nn- 
der pain of nullity, or some other penalty, the 
intention of the party disposing suffices to give 
it effect, unless the expressions are evidently 
within the limits of mere advice. C. P. C, Art. 
558. « The following are also exempt from sei- 
zure: 

3. Sums of money or objects given or be- 
queathed upon the condition of their being 
exempt from seisure." C. P. C. Art. 632. " No 
seianre can be made of immovables, declared by 
the donor or testator thereof, or by law, to be 
exempt from seisure." 

I think there is error in the judgment that 
dismissed the opposition. I would reverse the 
judgment and maintain the opposition . 

Bamsat, J. This case turns entirely on the 
interpretation of the will of the late Mme. 
Lionais. By the 3rd article of this will the 
testatrix bequeaths the whole of her property 
to her children bom of her marriage with 
Hardoin Lionais. Article 3 terminates with 
this restriction : " d Pefet de quoije Us intUtue met 
Uffoiaires umvertelt en propria el jauiuaneej tiijety 
Ufutefoit, aux restrietiona et eondUioru exprinUei en 
V article 5me ci^prU" 

By art. 4, she instituted her husband her tes* 
tamentary executor, extended the eaisine beyond 
the year and day, "pendant tout le temps que dure" 
ra fadminittraiion de met dUe bienSf sans stri 

Tnru Ol DONNIB DN CAUTIONNBMBNT, NI Dl FAIRS 
INVSHTAIBB, HI MBMI OB RBNDBB OOMPTB.*' 

Next comes article 5, to which article 3 is 
expressly subordinated, and from this art. 5 we 
learn what Mme. Lionais understood by << ad- 
ministration.'* *<Art. 6me. Je nomme mon dit 
6poux, Hardoin Lionais, administrateur de 
tons mes dits biens, taut en propri6t^ qu'en usu- 
fruit, avec pouvoir de les vrndre, cMer, 6chan- 
ger, hypoth6quer, ali6ner on autrement en dis- 
poser, soit en propri6t6, soit en usufruit, fruits 
et revenus, Pautorisant h faire, signer et ex6cu- 
ter toQS billets, cheques, obligations, re<;us, 
qoittanoes et tons antres actes et documents re- 
quis, et g6n6ralement k ftdre tous actes de la 
plus entito administration, sans qn'il soit be- 



soin, en aucun oas, d'autorisatlon pr6alable des 
Cours de Justice, ni du consentement ni de in- 
tervention de mes h^ritiers ou aucun d'eux." 

Then comes an indication of powers, probably 
greater if that be possible, but which are not pro- 
ved, and then the will goes on : <* Et subsidiaire- 
ment, je desire que mon dit 6poux, 6s dites qual- 
it^s, apris mon d^ces, fasse la disposition et le 
partage de la totality ou de partie de mes biens, 
taut en piopri6t6 qu'en usu fruit, fruits et reve- 
nus, comme il le jugera convenable, et dans le 
temps qu'il lui paraitra opportun, lui donnant 
toute la latitude possible dans et pour I'admi- 
nistration de mes dits biens et leur alienation 
et disposition, et laissant enti^rement k sa dis- 
cretion la mani^re de retirer et percevoir, placer 
et employer les fruits et revenus et int^rdts 
provenant de mes dits biens, ainsi que les capi- 
taux d'iceux, et le soin de pourvoir, comme il 
entendra au soutien, k la subsistance, k I'^duca- 
tion et k retablissement de tous ou aucun de 
mes enfants, et lui donnant l'autorit6 et le pou- 
voir de Uguer et partager mes dits biens ou 
portions d'iceux, selon ce qu'il jugera k propos, 
k et entre tous mes dits h6ritiers ou aucun d'eux, 
soit par testament, donation entrevifs ou autre 
dispositiin testamentaire ou autrement, k sa 
discretion ; ma volonte 6tant que mon dit ^poux, 
esqualites, ne soit aucunement 116 dans ses ope- 
rations et dispositions par les termes dans les- 
quels est con^u Particle 1roisi6me ci-dessus 
6crit, lequel article ne pent et ne pourra, en au- 
cun cas, dtre interprets comme conforant un 
droit absolu d'h6r6dit6 en &veur d'aucun de 
mes dits h6ritiers, mais uniquement un droit 
6ventuel sujet aux dispositions libres de mon 
dit 6poux 6s qualites. 

En sorte que mes dits hcritlers no pourront, 
en tout 6tat de choses, pr6tendre qu^k ce que 
mon dit 6poux, 68 qualit6s, d6cidera de leur 
acoorder respectivement ou k aucun d'eux, si, 
toutefois, il juge k propos de le &ire, dans la 
proportion qu*il jugera convenable, et k I'epoque 
qu'il croira la meilleure, et 2i sa discretion, sans 
que mes dits h6ri tiers ou aucun d*eux ne puis- 
sent jamais r6clamer et revenir centre les actes, 
operations et dispositions de mon dit epoux, 6s- 
qualites, que je laisse enti6rement. libre sous 
tous rapports. 

Et ma volonte est que mes dits biens, tant en 
propriete qu'en usufruit, capitaux, fruits et re- 
venus, tant menbles qu'immeubles, soient et 
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restent inaaUiBMbles, et ne paiBsent dtre aalBis, 
vendus et d6cr6t68 on l^nn on rantre, que pour 
lea dettes propres de ma BUcceBsion, c^est-ftrdire : 
celleB auxquelleB j'ai on anrai BonBcrit ou suis 
on Berai partie, et pour nulles antres dettes. 

Cette adminiBtration et ez6cntion, mon dit 
6poux les coDBerTera sa vie durante, sans dtre 
tenn de donner caution ni de rendre aucun 
compte de Ba gestion et de BeB op6ration8, ce 
dont Je le dispense entiirement tant en vers mes 
h^ritiers ou aucnn d'enz qu'envers toutes autres 
personnes que ce soit, leequels ou lesquelles ne 
pourront aucunement le troubler ou 11nqui6ter 
k cet 6gard. 

Et) en cas de maladie de mon dit 6ponz, du- 
rant sa dite gestion, ou dlmpoBsibilit^ pour une 
cause ou nne autre, d'exercer ses fonctions pen- 
dant aucun laps de temps, il pourra nommer et 
choisir une on des personnes oompitentes pour 
le remplacer ou lui succ^der, en tout ou partie, 
dans I'ezercioe de sa charge. Et cette ou ces 
personnes auront les droits et pouToirs qu*il 
plaira k mon dit 6pouz, is qualitSs, lui ou leur 
accorder respectiTement, avec ou sans restric- 
tions, k sa Yolont^, en se rdservant^ s'il le juge k 
propos, la direction des affaires et le contr61e de 
leurs actes, en tout ou partie, ou concurremment 
aTec cette ou aucnne de ces personnes, avec 
pouvoir de la ou les r^voquer et d'en substituer 
d'autres k leur place, k sa Tolonti." 

Under this will Mr. Lionais, in his capacity of 
executor and administrator, endorsed notes for 
one of the so-called heirs to assist him in his 
business. These notes not being paid at matu- 
rity the Bank obtained judgment^ and seised 
the property of the estate of Mme. Lionais in 
execution. The other children opposed the sale 
on the ground that the property was ifuainsaa- 
bie except for the debts of the succession. 

The respondent has raised a question as to 
the effect of this will. His argument amounts 
to this, that it is really a bequest to Mr. Lionais 
with a suggestion that he should give so much 
of the property when and as he likes to one, all 
or any of the children or their descendants. 
As the will puts it, <* uniquemeni un droit Sven^ 
twl n^et aux disponiiona librea de mon dU ^pouXf 
e^qualiUsJ* 

It is unnecessary, I think, for the Court on 
this occasion to go so far. The learned 
judge in the Court below seems to me to have 
put the decision on a perfectly sufficient 



ground. Whatever maybe the general effect of 
the will, it is perfectly evident that the endoraa- 
tion of the notes in question was an aid to one 
ot those indicated as heirs in the will, which 
Mr. Lionais was authorijsed by the will to give, 
and which therefore is a debt of the saccession. 
It is idle to try to make a distinction between 
the power to give money or goods and the 
power to citutionner. By the will he has ex- 
pressly the power to execute notes to carry out 
the objects of the will. Can any one, convera- 
ant with the principles of the civil law, be 
found to fay that if one be authorized to give 
out and out, he is not authoriaed to give under a 
condition, *^ turn debet euipltte lieetf guodmimu eat 
fum lieet,"* § 60, 17, 1. 21. ^ Minm eat actionem 
habere gnam rem.*^ § 50, 17, 2.204. 

I am to confirm. 

Judgment confirmed. Justices Tessier and 
Cross dissenting.* 

Doutre j* Joaeph for the appellant. 
8. Betkune^ Q. C, counsel. 
Bamardf Monk f Beauchamp for the respon- 
d(?nt. 



RECENT DECISIONS, P,Q. 

Promisaory Note — Endorser — Surety. — A Bank, 

holder of certain promissory notes, discharg^ed 

the first endorser thereon, in consideration of the 

payment by him of a composition on the amount, 

but expressly reserved its recourse against the 

subsequent endorser, and stipulated that it did 

not guarantee the first endorser against any 

claim which might be made upon him by the 

subsequent endorser ; held, that this was not a 

discharge of the first endorser which had the 
effect of relieving the subsequent endorser from 
liability to the Bank for the balance.— 1%« Mer- 
ehanU Bank <^ Canada v. McDonald, f WkiU 
field, opposant, 26 L. C. J. 218. 



GENERAL NOTES, 



Appoindient— The Honorable the Deputy of the 
Governor (veneral baa been pleased to make the follow- 
ing appointment, vis :— 

Ottawa, 17th October, 18S2. 

Edward Towie Brooks, of the Town of Sherbrooke* 
Esquire, one of Her Majesty's Counsel learned in the 
Law for the Province of Quebec ; to be, from the see- 
ond day of November next, a Puisn^ Judge of the 
Superior Court of the said Province. 

The precise date of Mr. Justice Maokay's appoint* 
ment to the bench was 27th August, 1868t (not October, 
as mentioned in a recent issue.) 



*The case has been appealed to the Supreme 
Court. 
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Vol. V. NOVEMBER 11, 1882. No. 46. 



ELEVATED RAILWAYS. 

The New York Court of Appeals, by four to 
three, has rendered a decision maintaining the 
rights of adjoining property owners in the 
streets of cities. The question was as to the 
erection and operation of an elevated railway. 
The street was one, the fee of which is in the 
city, the lots themselves having originally 
been owned by the city, and conveyed by it 
with a covenant that the street should continue 
open forever. It was held by the majority 
that the owners of lots on such street are en- 
titled to have the street kept open and con- 
tiaued as a public street for the benefit 
of their abutting property ; that the erection 
and operation of an elevated railway therein is 
iDconsistent with the use of the street, and as 
to 8uch lot-owners is a taking of private 
property within the meaning of the Constitu- 
tion; that it cannot be peiinitted without com- 
pensation to them ; and may be restrained by 
injunction. Tliis decision was given in the 
case of Story v. N, 7. ElevaUd Railway Co., 26 
Alb. L. J. 373. 



THE GROWTH OF LITIGATION, 

The Albany Law Journal makes t le remark- 
able assertion that the mass of litigation in the 
State of New York is larger than in England. 
It gives no explanation of a fact so startling, 
but positively af&rms its truth. We are inclined 
to believe that the mass of litigation in the Do- 
minion of Canada does not fall very far short, 
and possibly is equal to that of England. There 
is one cause which must have a great deal to do 
with this state of things, — we refer to the ruin- 
ous cost of litigation in England. In old fairy 
tales, if a person fiodled in something which he 
undertook to do, the usual penalty was the loss 
of his head. If the unsuccessful party in a law 
suit were doomed to have his head cut off, there 
would be a remarkable decrease of litigation. 
In England, if the result of failure is not quite 



so &tal, it is nevertheless serious enough to dis- 
courage rash ventures. 

On the subject of the labor imposed on judges 
our contemporary goes on to observe : — " There 
is more work than our judges can do at all, not 
to say do well. The consequence is delay, vexa- 
tion and loss to suitors, and frequently a less 
careful and considerate examination of cases 
than litigants have a right to expect. Ii; is high 
time that this necessity should be recognized 
and provided for. There is in some quarters a 
vague sort of notion that the judges have fat 
places and an easy time, but nothing could be 
more erroneous. There is no class of men in the 
country more assiduous, conscientious and in- 
telligent, and at the same time more cruelly 
overloaded. Health, strength and spirit give 
out in the hopeless and cheerless Sisyphean 
task." 



NOTES OF CASES. 



CIBCUIT COURT. 
SwBiTSBDROH, (Dist. of Bedford) Oct. 3, 1882. 

B^ore Buchanan, J. 

Hbnbt N. Giles dd qualit6s v. G. W. Bbock. 

Mutual Iruuranee Company—Premium Nott-^ 
D^ence to action for auessment. 

It ia not competent to a per$on insured in a mutucU 
company, when called upon to pay aateaemente 
on hit premium note, to compel the company to 
enter into a detailed $tatement of the louet in 
order to eetablieh the correctnese of the aeseee- 
menu made by the Direetore, The lattery in 
making the ateeaements, are the agents of the 
insured who, in the absence qf fraud, is quoad 
such assessments bound by their acts and by the 
terms of the premium note. 

The plaintiff, in his acapcity of Receiver 
duly appointed according to the laws in foice in 
the Province of Ontario for the Niagara District 
Mutual Fire Insurance Company, brings suit 
against the defendant for the recovery of the 
sum of $48, the amount assessed on his premium 
note on the Policy of Insurance against fire 
effected by him with this Company in August, 
1876. The declaration alleges that notice of 
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theaMeasments was given to him in accordance 
with the provisions of the 36th Victoria, chapter 
44 of Ontario, and then follow allegations as to 
the insolvency of the Company and the ap- 
pointment by the Court of Chancery of the 
plaintiff as snth Receiver. 

After a plea by the defendant putting in is. 
sue the averments of the declaration, is another 
to the effect that the note i n question was ob- 
tained from the defendant by the fraudulent ar- 
tifices of the officers and agents of the Com- 
pany, who represented that it wm a solvent 
Company, whereas at the time it was insolvent 
and worthless, and that it furnished no security 
for any loss insured against, and that defendant 
received no value or consideration for the note, 
and that (which was specially put in issue) the 
company suffered no bona fide losses for which 
the defendant could be made liable. 

Upon these issues the parties proceeded to 
proof, the evidence on the part of the plaintiff 
being documentary, and proof of the authenti- 
city of the documents filed being supplied by 
the testimony of the plaintiff. On the part of 
the defendant, the only witness examined was 
the plaintiff, no kind of written evidence being 
adduced by him. The evidence of plaintiff 
was to the effect, that the assets of the Com- 
pany were equal to its liabilities, and that it 
was from non payment by its debtors that the 
Company was forced into liquidation, and that 
the Company^ was not insolvent when the pre- 
mium note sued on was gri'v^^^) <uid that defen- 
dant was not assessed for any loss previous 
thereto ; but the losses on which he was assessed 
were subsequent to the time his insurance was 
effected. The counsel for the defendant en- 
deavoured to obtain from the witness a state- 
ment of what losses and in what manner the 
assessments were made on defendant's note, 
but the court maintained the objection of 
plaintiff to allowing the witness to enter into 
any details in regard thereto, the more particu- 
larly as the Court held he had no records or 
books from which to speak. 

The Court, in giving judgment for the plain- 
tiff under the proof, held that although it might 
be open to a party insured to show that a 
company was a swindling or bogus company, 
and that the security sought to be enforced had 
been obtained by false pretences, which had 
not been done in the present case, yet that it 



was not competent to the anored in a motoil 
company, when called npon to pay anessmenii 
on his premium note, to compel the CompMij 
to enter into a detailed statement of the lossei, 
to ef tablish the correctnen of the asKssmenU 
made by the Directors. That the power to 
and that the Directors in ao acting were the 
agents of the insured who also was a membo 
of the Company, and that he waa, qmad tb««€ 
assessments, in a suit brought to enforce paj- 
ment of them, bound by their acts and bj the 
terms of his premium note, which are here of 
a most specific nature, and by which he igread 
to pay on demand for value received, any tarn. 
of money which the Company might from 
time to time require of him, provided tliat socb 
sums should not in the aggregate exceed th« 
sum of $96 (the amount of the pFemiiuB). 
That, apart from the contract itself which mas 
govern this case, to hold otherwise would ap- 
pear to defeat the object of the law ertablishinf 
these Mutual Companies, wherein, as in ordiB>- 
ry incorporated Companies, the conduct and 
details of the business are left to the action of 
Directors, who would be responsible directlj for 
malfeasance of duty, but whose acts within 
their scope are binding on shareholders or 
members of the Company, and one of wbo^ 
main duties it was, in these Mutual Companies 
to make assessments for losses and other txpeik- 
ses of the Company. 

Here, the defendant having £dled to prove the 
fraudulent character of the Company, or th<- 
fklse representations upon which, it was allefaL 
the note in question was obtained, and a Becerr- 
er having, under the 75th section of the ahor^ 
cited Act, the like rights and remedies upon the 
non-payment of assessments as are given to the 
Company itself, the right of ^he plaintiff to ^^ 
cover the amount sued for from the defendant 
was indubitable, and judgment accordinglj went 
in his favour. 

Judgment ior plaintiiL* 

S, Raeicot for plaintiff. 
E. Carter, Q. C7., Counsel. 
OHaUoran f Dufy for defendant 



* Ab the obBervatione of the Oowt are maniliBstij 
condensed, it may be well to state that the n^ 
has the approval of the learned Jadta who pro- 
nounced the jqdgment,~ED. 



THS) liEOAL KEW8. 
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CIRCUIT COURT. 

Montreal, Oct 31,1882. 

BrfWt PlPINBAU, J. 

DuPUT eg qual. v. Union Bank of L. C. 

DuPUT es qual. t. Charlbs N. Waltbbs. 

DuPUT es qnal. v. Othbru. 

Inaolveni tttaU — Reeourte against creditors. 

Bddy that where an Insolvent Estate has no asseUj 
the creditors cannot be called upon to pay^ in 
proportion to the amount of their eiaimsj a judg- 
ment obtained against the assignee qf such 
estate, 

PAPiirBAU, J., in rendering judgment, stated 
the tacts to be as follows :— 

In 1876, Perkins as assignee to the estate of 
J. Phelan, caused an illegal seizure to be made 
of the goods of one Trempe. — Trempe sued Per- 
kins, in his capacity of assignee, and obtained 
judgment for damages arising from this illegal 
seizure— and this judgment, rendered by the 
Superior Coart, was confirmed in Review. 

Trempe, after obtaining this judgment, be- 
came himself an insolvent ; and the present 
plaintiff Dapuis, who was appointed his as- 
^gnee, took out execution against Perkins as 
assignee of Phelan. He received a sum on ac- 
count, but there being no more assets of 
Phelan's estate, he demands payment from the 
Creditors of the latter ; dividing the amount 
amongst them in proportion to their claims. 

As to the Union Bank, there is no doubt that 
the action cannot be maintained as regards it, 
as it is proved that they never filed a claim, and 
were not in fiict creditors of Phelan ; the notes 
signed by him, and held by the Bank, being 
paid at maturity, by the endorsers. 

In the other cases the question arises whether 
in law the defendants, creditors of Phelan's 
estate, are liable for the acts of Perkins his 
assignee. Perkins made an illegal seizure of 
the goods of Trempe. Either he made it on his 
own responsibility, or with the authorization, 
express or implied, of the defendants. 

In the first case, having acted on his own 
responsibility, he alone will be liable. 

The plaintiff makes no proof that Perkins was 
specially or expressly aathorized to do the 
illegal act for which he has been condemned ; 
there is nothing also to prove any implied 
authority from the defendants. Not acting, 



therefore, under their express, or even implied 
authorization, Perkins was not the agent of 
the defendants, and could not bind them as 
such. 

There remains his capacity of assignee. Iil 
this capacity, of assignee to the insolvent's es- 
tate, could he bind the creditors ? In order to 
answer this question we must consider what is 
an assignee under the Insolvent Law. He is 
an Officer of the Court, — ^the Act states so ex- 
pressly. He also represents the insolvent, in 
the sense that he can exercise all the rights 
which belonged to the insolvent at the time of 
his bankruptcy, and those which may after- 
wards accrue to him up to the time when he 
ceases to be under the operation of the Insolv- 
ent Law ; in a word, he is seized of all the 
assets of the insolvent, except those which the 
law declares exempt from seizure : (Insolvent 
Act of 1876, Sect. 16) and he is seized of them for 
the benefit of the insolvent and his creditors. 

The assignee cannot act as attorney or agent 
of a creditor of an insolvent, except when 
authorized by a judge. (Insolvent Act^ Bee. 32 
and 33.) 

Section 36 authorizes the creditors and in- 
spectors to g^ve instructions, as to the sale 
and liquidation of the assets of the insolvent. 

Section 38 says that the assignee shall exer- 
cise all the rights and powers of the insolvent 
in relation to his property and estate. 

The powers of the Assignee do not extend be- 
yond the property of the insolvent ; and sec- 
tion 125, which places the aHsignee under the 
summary jurisdiction of a Judge, or of the Court 
of which he is an Officer, only renders him 
liable to la contrainte par corps in respect of his 
duties in reference to the estate and the pro- 
perty of which it is composed. 

The assignee only represents the insolvent 
in so for as regards the estate of the latter, and 
can only act, in reference to the same, in con- 
formity with the law. If he acts in contraven- 
tion to the law he is subject to punishment by 
the Court. If he acts beyond the scope of the 
duties which the law imposes upon him, it can 
only be on his individual responsibility ; unless 
there be an authorization by the creditors, or in 
de&ult of this, of the inspectors. The plaintiff 
does not ground his case on either one or 
other of these authorizations. 

The assignee has no other rights, in reference 
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to the estate of the insolvent, than had the lat- 
ter himself. He cannot bind the creditors any 
more than could the insolvent himself. Let us 
suppose that the insolvent himself, before his 
failure, had caused an illegal seiiure to be made 
of the goods of Trempe ; could the latter, after 
discussing the goods of Phelan, bave a recourse 
against the latter 's creditors? Clearly not 
Why then should he have such a right, after 
Phelan's failure ? 

The plaintiff claims that, in virtue of section 
39 of the Insolvent Act, the assignee is the 
agent of the creditors. I am not prepared to 
admit this. But, supposing he be, it can only 
be in BO iar as regards the property of the in- 
solvent; for he id not charged with any other 
business than that of the bankrupt estate, his 
powers only extend to the assets of the estate ; 
and the law empowers him to act, in the inter- 
ests of the creditors, and even of the insolvent, 
in reference to these assets alone. He cannot 
bind his principals, except within the limits of 
his commission. There is a case, provided for 
by the Insolvent Act, where the creditor may be 
liable for the codts of proceedings instituted by 
an assignee, or rather in the name of the as- 
signee. This is when a creditor is authorized, 
by the judge, to take some proceeding which 
the creditor deenks to be advantageous for the 
estate, but which the assij^nee refuses to under- 
take. This is in virtue of section 68 of the In- 
solvent Act. But in this case the creditor 
has the sole benefit of the proceedings so taken, 
and which are at his own sole risk, although in 
the name of the assignee. 

This case, where the Legislature has ex- 
pressly enacted that the proceeding shall be at 
the risk and costs of the creditor, shows that it 
was not the intention to make him personally 
responsible under any other circumstances. 
Otherwise there would have been no necessity 
for this special provision. 

The rights of Trempe, or of his assignee 
after his failure, could only be exercised against 
his debtor, against whom be obtained his judg- 
ment in damages. Now he only obtained a 
judgment against Perkins, in his capacity of 
assignee to Phelan ; and, as such, Perkins could 
only bind the property which the law placed 
in his hands. 

The actions of the plaintiff are therefore dis- 
missed with costs. 



In addition to the reasons given abore the 
following authorities may be invoked, dted by 
the defendants' counsel : — Lees, Lav of Bank- 
ruptcy, p. 215 ; Archbold's law of BaokrQpkj, 
vol. 2, p. 856 k 851 ; Baldwin's law of Bank- 
ruptcy ; Esnault, faillites et Banqueioutet, rol 
1, p. 452, and vol. 2, p. 524 ; Larocque-SayssiDel, 
faillites et Banqueroutes, 1. 1, p. 441 ; Becouard, 
Traits des Hyndics, p. 252. But it is to be re- 
marked that these authorities are not to be 
considered as altogether applicable, withoot 
some allowance being made, especially in the 
case of the French authors, as they treat of a 
system of legislation dififerent from ours. 

Plaintiff has cited in support of his preten- 
tions a judgment^of the^ Honorable Ur.JoBtice 
Rain vi He, in the cause No. 2194 C. C. Mootreal, 
Fculin V. La Banque de SL HyaeintkSj rendered 
29th October, 1881. 

I have examined the record in the aboTe 
case, and find that the facts differ from those 
which form the basis of the actions and pleas 
in the present cases, though there is a cer- 
tain resemblance. I have spoken to Mr. Justice 
Bainville in reference to the grounds of decision 
in this case of PouliUf and have been informed 
by him that he did not consider the case shonid 
form a precedent ; and that the oontivy hid 
been recently decided by the Hon. Mr. Justice 
Mathieu in the cause No. 7051 C. C. Montreal 
Lepine v. TVentblay. 

Lareau f Lebcnif for plaintiff. 

Lunn j* Cramp for Union Bank. 

Kerr ^ Carter for Charles N. Walters acd 
other defendants. 



COUB SUPfiBIEURK. 

MoKTR^AL, 13 Septembre 18S2. 
Coram Jktt6, J. 

QiLBS es qua], v. Chapleau. 
Judicatum iolvi — D{fendeur etquaUU. 
Le demandeur poursuit esqualitS et se decrit 
comme suit au brcf de sommation : ^ Henij 
Martin Giles, de la Citd et du district de Hod- 
"treal, 6cuier, en sa quality de Receveurdu- 
<( mt nt nomm^ (en exdcution d'un jngeiaeiit de 
** laCour de Chancellerie de la Province d'Ontip 
(< no et Buivant les loib en force dans U Utt 
" province) & la Compagnie d'assurance moto- 
<* elle contre le feu du District de Niagara, corps 
" politique, dfiment incorpor^ par la loi, iaisiBt 
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<< autrefois afiaires dans les proYinces d'Ontario 
><et Quebec.*' Le d6fendeur par motion de- 
mande que le demandeur es quality soit condam- 
ne h fonmir an cautionnement ponr frais, 
judieatum aolvif pour trois raisons : 

lo.~Parcequ'il appert an bref de sommation 
que le demandear ne poursuit pas personelle- 
ment, mais en sa qnalit^ de Receveur d'une Com- 
pagnie d'assarance de la Province d'Ontario; 

2o.-Parcequ'il ne parait pas que cette Com- 
pagnie ait un bureau d'affaires dans 1^ Province 
de Quebec j ^ 

3o.-Parcequ*il parait par la declaration que 
cette Compagnie d'assurance est insolvable et 
en liquidation, et a cess^ totalement de faire des 
afifaires. 

Le d^fendeur all6gua en outre comme 
question de fait que le demandeur esqualit^ a 
tonjours reside dans la province d'Ontario, et 
nest venu r^sider temporairement dans la Pro- 
▼iace de Quebec que par un arrangement 
fiaaduleux et vezatoire avec la dite compagnie 
et ses representants, ayant pour but de permet- 
tre ainsi des poursuites contre les personnes 
qui ont oontract6 avec la dite compagnie, sans 
fitre oblige de foumir un cautionnement pour 
les frais. 

Le defendeur cita : 

The Niagara District Mutual Fire Insurance Co. 
V. Marfarlane, 21 L. C. J. 224 ; The Columbia In- 
iurance Co. v. Henderson, I L. C. L. J. 98 ; The 
Globe Mutual Insurance Co, v. 77ie Sun Mutual 
Insurance Co., 1 L. N. 139. 

Le demandeur r6pondit : 

lo.-Que le defendeur ne pouvait all^g^er 
des fiiits nouveanx dans sa motion parce que le 
demandeur serait oblig6 de Her contestation ; 

2o.-Que Particle 29 du code civil n'exige 
qu'une residence du demandeur dans la province 
de Qu6bec ponrponvoir poursuivre sans donner 
un cautionnement : or il appert k la lace du bref 
que le defendeur reside k Montreal, et il n'y a 
aucun affidavit pour contredire ce fait : 

So.-Enfin, Ghapleau en entrant dans cette 
compagnie d'assurance est dtvenu un membre 
d'icelle ; c'estce qui distingue les compagnies 
d'assurance mutuelle des assurances k prime. 
De sorte, qu'il doit participer aux pcrtes et n'a 
aucune defense contre la compagnie. 

Le defendeur r^pliqua qu*il avait le droit de 
faire dans sa motion des allegations de fait, et 
d'en faire la prenve par une enqudte. Mais que 



dans Pesp^ce il sorait preferable que la Cour 
adjugea sur le droit avant que le defendeur fit 
la preuve de ses aLegues, ce qui pourrait evi- 
ter les frais d'une enqudte. Que la question de 
savoir si Ghapleau etait membre de la compag- 
nie et avait, oui ou non, nne defense etait une 
question k discuter au merite. 

Per Curiam : — " Considerant qu'il appert par 
la declaration en cette cause que la compagnie 
appeiee la << Niagara District Mutual Fire Insur- 
ance Company," pour et dans Tiuterdt de laqu- 
elle le demandeur esqualitS poursuit la presente 
demande, n'a pas d'etablissement en cette pro- 
vince ; 

"Accorde la motion des defendeurs et, «*n 
consequence, ordonne au dit demandeur esqual- 
ite de fournir bonne et suffidante caution pour 
surete et garantie des frais qui ponvent resulter 
de la presente action, et ce sous un deiai de soiz- 
ante jours k compter de ce jour, avec depens.*" 
Carter j* Carter pour le demandeur esqualite. 
Barnard, Beauchamp j* Creighton pour le de- 
fendeur. 
(J. J. B.) 



SUPERIOR COURT. 

Montreal, Nov. 8, 1882. 

Brfore Torranci, J. 

Rbbvb v. Monokau et al. 

Alimentary Pension — Liability qf grandchildren. 

Where there are children, and grandchildren, issue 
qf a deceased child, the grandchildren are liO" 
bU with the children, for the maintenance qf 
the grandparents, even though the children have 
means qf supplying the aliment by themselves. 

This was an action by a mother against her 
son and grandson, for an alimentary pension. 
She represented that she had already sued and 
obtained a judgment agaimt her daughter, the 
mother of her grandson, but she could not exe- 
cute her judgment against her daughter by the 
fraud and conspiracy of her daughter and grand- 
son, and to this end her daughter had transferred 
all her moveables to her son, the grandson of 
plaintifif. 

The grandson, Adelard Mongeau, pleaded that 
plaintiff did not show that her own children 

*Un jugement semblable, mais plus eiabor<$, a ete 
rendu par 1' Honorable jtigo Papineaa, le SOAeptembre, 
1882, dans une cause No. 1935 C. S. H, Af. (Hies es 
qualite V. J. Jacques. 
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were incapable of providing for her wants, and 
she could not address herself to her grandson 
Adelard Mongean, except where her children 
were all dead or incapable of aiding her wants : 
that her children, and especially Pierre Lacroix, 
and Andre Lacroix, were well able to maintain 
her, and that in law, they, and not Adelard 
Mongeau, were liable to support her. 

The plaintiff answered in law that this plea 
was bad, and that Adelard Mongeau, the grand- 
son, was liable for his share as representing his 
mother, the daughter of plaintiff. 

Per Curiam. The order in which descendants 
are bound to their ascendants is precisely that 
in which they are called to their succession ; 4 
Demolombe, n. 32. Therefore, when there are 
cliildren, and grandchildren, issue of a deceased 
child, t) e grandchildren are liable with the 
children even though the latter have means of 
supplying the aliment by themselves. But as 
a general rule, the grandchildren are not bound 
except subsidiarily, when their father and mother 
cannot fulfil this obligation. The conten- 
tion of the grandftoi , Adelard Mongeau, here is 
that he is not liable so long as there are any 
children living able to fulfil the obligation. 
TouU. 2, p. 8, n. 613, appears to support his 
pretension, but other authors (Duranton, 2 : n. 
394:) and principle seem to be against him. 
The ans^ er in law is maintained. 

Longpr^ tj* Co. for plaintiff. 

D^ Amour for defendant. 

Vide Rogron, C. Civ. Nap. on Art. 205, p. 168 ; 
also Pothier, Personnes, P.l, T. VI, p. 607. Ta- 
ble G^n6rale de DeVilleneuve k Gilbert, vo. 
Allmens, no. 20. 



SUPERIOR COURT. 

Montreal, Oct. 31, 1882. 

Before Torrance, J. 

MAOtriRE V. HuoT et al , & Allard, opposant. 

Alimentary Pension — Usufruct of Moveable PrO" 
petty declared by will to be inalienable. 

The usufruct of moveable property inherited by the 
husband^ though declared by the testator to he 
inalienable^ non-assignable and not seitablcj 
may be seized in execution qf a Judgment qf 



aSparation de corpe^ eondemmng the kiaba^i 
to pay to hie wife an alimen ta r y ^ttowenet. 

The sheriff took in execution the enjoyme&t 
and usufruct of certain moveables in the pmi- 
session of the opposant. He opposed the edi- 
ure on the ground that he held them under the 
last will of his father, who declared them to be 
inalienable, non-assignable and not sciiable. Iq 
making the bequest. 

The plaintiff contested this opposttioo on 
two grounds, the second of which only needs 
attention. She alleged that the piohibitkHi to 
seize and sell the usufrnct of the oppoomt vu 
not absolute, and that the judgment on which 
the execution issued, condemned the oppogant 
to provide for the support of his wife sod child ; 
but that this prohibition only oonfinned and 
followed the will of the testator, in selling tiii§ 
usufruct, inasmuch as the sale would hsTe th« 
effect of opening the subetitntion and of thereby 
vesting the property in the helroftbeoppoont 
according to the will. Further, that Uie pro- 
perty could be sold for her debt inismnch a 
the testator had in view, to fnnxish aliments to 
the wife and family of the opponnt 

It appeared that on the 20th Jannazy, 1876, the 
plaintiff. Dame H. C. Maguire, obtained a jodg- 
ment of separation de ewpe against the ogi^cstsA 
her husband, who was condemned to pty be: 
an annual alimentary pension of $140. Is 
virtue of this judgment, an execation iooed, 
and a return of nulla bona was made against tbe 
opposant. On the 19th April, 1874, the lite J 
B. Allard, the &ther of the opposant, ooade hi' 
last will, by which he gave the enjoyment d 
all his property, to his wife. Dame Elisabeth 
Eberts, then to go to the opposant after the 
death of his mother, and after his death to go 
to his children in proprietorship. The testittf 
died in May, 1874, and his widow died is 
February, 1881. By the will, Madame Alkid 
and the now defendant T. A. Hoot were m«k 
testamentary executors. On the 3id November, 
1881, the plaintiff took another action agaiiut 
the surviving executor T. A. Haot, in his qual- 
ity of executor, to render execatocy agaioit bin 
the judgment of the 20th Jannaiy, 1876, and 
this new action terminated in a Jadgnent oo 
the 30th March, 1882. An ezecntion tha 
issued and seised the uenfroct of moreabltf 
held by the opposant 

PiR Curiam. The debt dne by the oppoittt 
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is for aliment to his wife and child^ and the 
Court baa no difficulty in holding that for such 
a caase, the seiaure should be maintained. Hus- 
band and wife owe aliment to each other. 

Csrr^ k ChauTeau, torn. 4, p. 1986 : — 

Les proTisions alimentairesj adjug^es par jus- 
ticci peuvent-elles 6tre saisies pour cause d'ali- 
mens, et quelles sont les choses qui sont com- 
prises sous cb mot? p. 666. Ke doit on pas 
comprendre aussi dans ces causes d'aliments 
les criances qu'un tiers pourrait avoir sur le 
saisi pour pension alimentaire ? Ainsi, le titu- 
laire de la pension qu'il s'agit de saisir est d6- 
biteur lui-mdme en vers quelqu'un de ses ascen- 
dants d'une pension alimentaire ; celui-ci pour- 
ra>t-il saisir k ce titre la pension alimentaire do 
eon d6biteur ? M. Boitard se prunonce pour 
I'affirmatiYe. Nous adoptons d'autant plus yo- 
lontiers Topinion de M. Boitard, qu'2t I'occasion 
des portions de traitement insaisissables, nous 
admettons (Quest. 1990 ter) que les 6poux, en- 
fants, ou ascendants, ont une esp^ce de droit de 
co-propri6t£ qui leur permet de les saisir-arrdter. 
II est Evident que, dans le mot saisi, on com- 
prend la &mille tout enti^re, c'est-^i-dire la 
femme, lea en&nts, les domestiques ; d*oii il 
r^sulte que llnstituteur ches qui un enfant est 
plac6 a le droit de fidre une saisie pour cause 
d'aliments sur la pension alimentaire du pire. 
Again, at p. 671. (Quest. 1990 ter.) Est-il 
des faits k raison desquels il soit permis de 
fttisir-arrdtor la portion du traitement des fonc- 
tionnaires publics ddclar^e insaisissable par les 
lois? He answers, le traitement accord6 au 
foDctionnaire sert, non seulement k ses propres 
besoins, mais encore k ceux de sa famille, d'oii 
la question de sayoir si, faute par ce dernier de 
satisfiure k ses devoirs de pdre, d'6poux ou de 
fils, sa femme, ses ascendants ou ses enfonts 
seiaient en droit de demander qu'une part de 
son traitoment, mdme de ce qui en est declare 
insaisissable, leur fiit attrlbu6 par les tribunaux. 
L*affirmative sur ce point nous parait 6vidente ; 
les membres de la iiuniile n*ont pas seulement, 
en ce cas, une cr^ance commune, que nous leur 
avons reconnue, sous la Question 1986, ils ont 
antant de droit, au traitement, de leur chef, que 
celni-12i mdme qui le re^it. The contestation 
it maintained and the opposition dismissed .» 
See also Wilson vs. Leblanc, L. C. Jur. 

Lor^nger f BeauHn for opposant 
Ikutre j* Joteph for plaintiff. 



8UPERI0B COURT. 

MONTRBAL, Oct. 31, 1882. 
B^OTt LORANGER, J. 

Tm RoTAL Institution for tri Advancembmt 
OF Learning v. Scott et al., and The Trafal- 
gar Institute, mii en cause. 

Will — Action for legacy — Capacity of tettitor to 

dispou by will. 

In an action Jor the recovery of a legacy, the heirs 
mny be joined with the testamentary executors 
OM defendants. 

The testatrix was proved to have been fully compe- 
tent to manage her affairs up to the time of her 
deathf and to have had a clear understanding qf 
the nature of the property and the uses for which 
it W€U bequeathed; the legacy j moreover, uxu the 
fuffilment of a long meditated plan. 

Hetdy that the fact that the testatrix lived in a sordid 
faehion, and was eccentric in many respects^ was 
inauficient to invalidate the will. 

The late Barbara Scott made her will 25th 
November, 1880, before notary, bequeatbiug to 
the plaintiff iHt, the sum of $30,000, to be applied 
to the endowment of a chair of Civil Engineer- 
ing in the McGill University ; 2ndly. An addi- 
tional sum of $2,000 to establish a scholarship 
in the i-ame institution. The testatrix died on 
the 3rd of December following (1880) at the 
age of 83. 

The present action was brought Hgainst the 
heirs and testamentary executors of the testa- 
trix, for the recovery of the legacies above men- 
tioned. The Trafalgar Institute was made a 
party to the case, as a legatee of one- third of the 
immovable property of the deceased under the 
will of Jane Scott, a sister who predeceased the 
testatrix. 

The defendants, besides a demurrer which 
was dismissed, pleaded, 1st. That the action 
should have been directed againnt the testa- 
mentary executors alone. This pl«'H was not in- 
sisted on at the argument, and the Court was of 
opinion that it was unfounded. 

The third plea was that the origin -1 ot the 
will was not written wholly by the instrument- 
ing notaries, and at the dictation of the testa- 
trix. The Court held that it is not necessary in 
a will in authentic form, that the minute be 
wholly written by the instrumenting noUry— it 
is sufficient, in the terms of Art 843, that the 
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will be read to the testator by one of the notar- 
ies, in the presence of the other, and signed by 
the testator in the presence of both notaries. 

The fourth and principal defence to the action 
was that the testatrix, at the date of the will 
and for more than a year before, was of unsonnd 
mind, and incapable of disposing b> will. The 
chief &ct8 alleged in support of this plea were 
to the following effect: — That while in posses- 
sion of a considerable fortune, the testatrix lived 
for home years before her death in abject poverty, 
and in a semi -savage condition ; and that per- 
sons connected with the plaintiff^s institution 
had taken advantage ot her mental weakness to 
induce her to make the will in question. Fifty- 
two witnesses were examined on the one side 
and on the other, and it appeared that the testa- 
trix with two sisters Anne and Jane, lived toge- 
ther in a house in Montreal which they inherit- 
ed from their &ther. After the death of their 
two brothers, they had no relations other than 
the descendants of their deceased brothers. Anne, 
one of the sisters, in 1855, brought an action to 
annul the marriage of her deceased brother Wil- 
liam, as having been contracted in extremit. This 
produced ill feeling, and disposed the sisters to 
bequeath their estate to charitable objects rather 
than to their relations. 

Jane Scott died first, leaving; her property to 
her two sisters, with an expression of her wish 
that it should be devised by them to charitable 
institutions. Anne Scott died next, leaving the 
usufruct of her estate to her surviving sister, and 
the property to the Trafalgar Institute. Barbara 
continued to live in the same house, and to ad- 
minister the property. Witnesses stated that 
the appearance cf things in the houHe was very 
wretched; that testatrix was usually poorly 
dressed, and sometimes appeared on the gallery 
in rear of the house clad only in a chemise. On 
some occasions she was seen in a semi-nude state 
by workmen and others in the house. But while 
there was evidence of unusual eccentricity, the 
deceased had displayed considerable intelli- 
gence in the management of her affairs. The 
evidence for the defendant established that she 
was of a miserly disposition, and tl e p' ompt^ 
ings of avarice might account for the wretched 
condition in which she lived. It was i*lso com- 
mon for persons of her age to be careless of their 
personal appearance. Under the influence of 
excitement she might seem at times to be tem- 



porarily deprived of reason ; bat such a state did 
not last for any time, and her ordinary manage- 
ment of her affairs did not disclose any sign of 
insanity. There was also the evidence of the 
notaries and others who stated that she had a 
perfect understanding of the clauses of the will, 
and that her fiiculties were extremely clear. 
Dr. Proudfoot stated that she was exceedingly 
healthy until she died, and she boasted that she 
had never taken a bottle of medicine in her life. 
She continued to manage her property, and lease 
her houses, and the notary employed stated that 
she was perfectly capable of managing her 
affairs. The bequest to McGill University was 
the fulfilment of a long cherished intention. 
The charge of undue influence had entirely 
failed. 

Action dismissed. 

Trenholme j* Taylor for the plaintiff. 

Dtnitre j* Joseph for defendants, Scott. 

Arehitald for the Trafalgar Institute. 



SUPBBIOB COUBT. 

MoNTRKAL, October 31, 1882. 

B^ore ToRRANCB, J. 

Harris v. Alkoiir. 

Prescription — Foreign Judgment, 

A judgment obtained in Nova Seotia (anterior to 40 
Vict. Cap. 1 4, Que.) had not the efect <^ inter" 
rupting prescription qf a promissory no(e. 

The demand was in three counts : Ist, A 
judgment of a Court in the Province of 
Nova Scotia ; 2nd, Promissory note ; 3rd, As- 
sumpsit. 

The plea was one of prescription of fire 
years, the note bearing date II February, 1875, 
payable in 90 days, and the action was insti- 
tuted on the 3rd April, 1882. 

Per Curiam. I am with the defendant on 
the prescription. The judgment was a foreign 
judgment, and did not interrupt prescription. 
The judgment is not covered by C. S. L. C. 
cap. 90, and 40 Vic. cap. 14 of Quebec is pos- 
terior to the note under consideration. 

Action dismissed. 

Mcmaster, Hutchinson, j* Guerin for plaintiff. 

Pagnuelo j* St. Jean for defendant. 
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She g$g»l ^ms. 

Vol. V. NOVEMBER 18, 1882. No. 46. 

THE CUSTODY OF INSANE PERSONS. 

The yerjr general relactance to relax or 
weaken the checks which protect sane persons 
from heing shut up fraudulently in lunatic 
asjlums — a reluctance which has been greatly 
increased by writers of fiction like Charles 
Beade— has had a tendency to the opposite 
error, and persons undoubtedly insane, and 
often dangerous, are suffered to be at large, 
with no other restraint than can be exercised 
by friends or relatives. Suicides like that of 
the late Mr. Shannon in Montreal are now of 
almost daily occurrence throughout the coun- 
tzy, as any one can be convinced by an exam- 
ination of the telegraphic despatches in the 
files of a daily paper. These unfortunate people 
are usually observed with more or less certainty 
to be deranged several days before the irre- 
vocable act is committed, but no effort is made 
to place them in safe keeping. Their lives are 
therefore sacrificed, when in all probability a 
few weeks of proper attention would have 
folly restored their mental health. 

But a still more painful class of cases is that 
in which the person with disordered mind 
lacrifices others as well as himself. It is quite 
common for women laboring under delusions 
to kill their children before they commit sui- 
cide. The recent case of Mrs. Seguin in New 
York, in which the wife of a physician slaugh- 
tered her whole fitmily before putting an end 
to her own life, furnishes a terrible illustration. 
Referring to this case the Albany Law Journal 
pertinently observes : — <' There is no safety in 
the household against the craft and violence of 
the insane, and mild melancholy is ever ready 
to burst out into mad rage. * * * No family 
should be intrusted with the keeping, but every 
such person should be sent to an asylum. It 
ihould be made the duty of every physician, 
under penalty, to report to the proper officers 
the case of every insane person within his 
knowledge." 

It must be confessed, however, that the sub- 
ject is one of the greatest difficulty and embar- 
rassment. It is admitted, we believe, that in 
the first stages of mental maladies the removal 



of the patient fit>m his ordinary surroundings 
is most salutary and conducive to a speedy re- 
covery. Dr. Seguin is said to have entertained 
a contrary opinion ; but the result has probably 
shaken his convictions. But, apart from the 
danger of confining those who are perfectly 
sane, how shall the reluctance of relatives to be 
separated from those who appear to them to be 
merely the victims of melancholy, be over- 
come ? Certainly not so long as asylums are 
regarded with feelings of apprehension and 
even aversion as at present. 

THB ADVOCATES' LIBRARY, 
The Provincial Government have acceded to 
the suggestion of a deputation of the Montreal 
bar, that a gallery be erected in the Advocates' 
Library, and space will thus be provided for 
the fresh acquisitions of several years to come. 
The library at Montreal now comprises a very 
respectable collection of books, though possibly 
a little more care in the selection would not 
be labor lost. 



JUDICIAL RECREATION. 

Mr. Justice Lawson, now famous in connec- 
tion with the Gray contempt case, and as the 
object of an attempted assassination, has for 
some time, according to the Pall Mall OazeUe^ 
been engaging his leisure in turning a collec- 
tion of popular evangelical and other hymns 
into Latin verse. Sometimes the Horatian 
metres are followed, but more commonly the 
learned judge has sought to gain the exact 
measure of the original. Several of the hymns, 
adds the Oazette^ are rendered with exquisite 
grace and taste. 

To one who, like the learned judge, lives in 

hourly apprehension of death by knife, bullet 

or dynamite, some of the sacred melodies will 

doubtless have double significance. He may 

say, in the version of Brady and Tate, 

" My hairs, thouirh nurn'rous, are but few, 
Compared with foes that me panue—" 

Or he may be excused for applying to his ene- 
mies, in bitterness of spirit, those other lines, 

" They to the mrave in peace descend. 

And whilst they live are hale and strong ; 
No plaffuo or troubles them ofTcnd, 
Whion oft to other men belong.'* 

It is certain, however, that if judges are 
forced to toil, with one hand upon a revolver 
and a policeman at their back, deliberation will 
not be assisted, and an occasional eccentricity 
of judgment may be pardoned. 
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HOTES OF CASES. 



COURT OP QUEEN'S BENCH. 

MoMTBKALi NoYember 15, 1882. 

DoRiov, C. J., Ramsat, Tbssibb, Cross, and 

Babt,JJ. 

La Banqub d'HooHBLAOA T. Lavbndbr. 

Appeal — InUrloeuiory judgment ordering ^'preuve 

avantfaire droits** 

The plaintiff moved for leave to ftppeal from 
an interlocutory judgment which ordered prvtiM 
awnU/aire droit on a defense en droit. 

The Court rejected the motion, but said that 
it would not lay down the rule that an ap- 
peal would under no circumstances be granted 

from such judgment. 

Motion rejected. 

BtSque for plaintiff. 

Kerr J Q.Cf contra. 



COUR SUPfiRIEURE. 

Montreal, 20 Octobre, 1882. 

Coram Raintillb, J. 

Mainyillb v. Touno. 

Action pour diffamation — D^lai pour plaider. 

he demandeur poursuit en dommages pour 

diffiunation et injures dans des Merits jndiciaires. 

Le d^fendeur Toung dans une action contre 
une Dame Deguise aurait accuse Mainville 
d'avoir conspir6 avec cette dite Dame Deguise, 
dont il 6tait le notaire, pour fid re signer au dit 
Toung certains actes, dans le but de priver ce 
dernier d'une partie notable des biens qui lui 
reyenaient de la succession de son p^re. Le 
demandeur Mainville se plaint de ces accusa- 
tions, et all^gue qu'elles ont 6t6 d6clar6es fimsses 
par un jugement de la Cour Sup^rieure qui a d6- 
bout6 Taction du dit Young contre Deguiee. 

Aprte le retour de Taction, le d^fendeur fit 
motion, qu'attendu que le dit jugement auquel 
r^f^re la declaration, a kik portS en appel oil la 
dite cause de Toung v. Deguise est encore pen- 
dante, il demande que le d^lai pour plaider en 
la prteente cause soit prolong^ jusqu'au trois- 
i^e jour inclusivement apris la reddition du 
jugement en Cour d 'appel, dans la dite cause de 
Young v. Deguiee. 

Les raisons k Tappui de la motion sont que 



le jugement de la Cour d*appel dteideia en 
quelque sorte la presente cause ; que si le dit 
jugement de la Cour Sup^rieure ^tait renvene 
en appel le d^fendeur aurait une preuve 6vi- 
dente de cause probable, etildeviendrait inutile 
de faire une enqudte ; qu'il serait tri»^vanta- 
geux pour les deux parties que la prteente 
cause resterait au Uatu quo jusqu*au jugement 
de la Cour d'appel, car autiement il fitudiait re- 
commencer k grands frais une longne enqu^te 
d&ik faite dans la premiere cause. 

Puis le d^fendeur cita : 

1 American Leading Caaes^ pages 22U223; 
Pharie v. Lambert^ 1 Sneed^ 232. 

Le demandeur insista pour que le d^fendenr 
fdt ioTQk de plaider dans les d^lais ordinaires, 
sur le principe que le jugement de la Cour d'Ap- 
pel n'aurait aucune influence siv la cause actn- 
elle, et ne pourrait foumir aucune cause proba- 
ble an d^fendeur quand mdme il lui serait 
favorable. 

Per CiTRiAM. " La Cour, parties ouies sur la 
motion du d6tendeur faite et produite le 2 Oc- 
tobre courant, qu'en autant qu*il serait avanta- 
geux pour les deux parties qtie la presente cause 
resterait au etatu quo jusqu*au jugement de la 
Cour d'appel dans la cause No. 2161, Toungy de- 
mandeur contre Danu EmSlie Deguiecj d^fende- 
resse, le d^lai pour plaider en cette cause soit 
prolong^ jusqu'au troisi^me jour inclusivement 
apr^ la reddition du jugement dans la dite 
Cour d'appel, avoir examine la procedure et de- 
lib^r^: Accorde la dite motion, et en conse- 
quence prolonge le d61ai pour plaider tel que 
requis, les frais de la motion k suivre le sort du 
proc^." 

Lareau j* Lebeuf pour le demandeur. 
Barnard, Beauekamp j* Creighton pour le d6 
fendeur. 
(J. J. B.) -^ 

SUPERIOR COURT. 

Montreal, Oct. 31, 1882. 

B^ore ToRRAMCB, J. 

GossELiN v. GoBSBLiN, k MoNOBAu, DIM eft couae. 

Settlement between parties to euU — Attorney^ 

eoett. 

The plaintiff t^r iteue joined^ agreed to diaeoe^ 
tinue hie action on payment <tf $300, each 
party to pay hie own eoete. The d^fmdanlt 
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with the permMon qf the Court, then pleaded 
the arranffementj concluding for the diemiaaal 
<^the action wiihonU eoeta. 

Held, that the plainiifwu not entitled to anaver this 
plea by alleging that the tettlement woe fraudu- 
lent, and made with the view (if depriving the 
attomeya qf plaintif ^ their eoata. 

This was an action to set aside a deed of 
obligation between fitther and son for want of 
coQsideiation. After issue joined, the case was 
inHcribed for trial before Mr. Justice Mackay, 
and the father (defendant) was examined for 
the plaintiff. The case was then adjourned to 
a later day, and meanwhile the parties made 
an arrangement by which plaintiff agreed to 
discontinue his action on payment to him of 
$300, which was done, each party paying his 
own costs. 

Subsequently defendant applied to the Court 
to be allowed to produce an additional plea 
based on the above arrangement. This was 
allowed, and the new plea concluded for the 
dismissal of the action, each party paying his 
costs. 

The plaintiff answered this new plea by 
alleging that the arrangement had been made 
in a fraudulent manner, and with the view of 
depriving the attorneys of plaintiff of their 
costs, of which they had claimed distractioD. 
'I he contest was now to ascertain whether the 
anangement could be made to the prejudice 
of the attorneys. 

Prifontaine, for plaintiff, cited Montrait v. 
WiUiama, 1 L N. 339, 3 L. N. 1 0. 

/■ M. Loranger, Q. C, for defendant, cited La- 
faille V. LqfaiUe, 14 L. C. J. 262 ; Quebec Bank v. 
Paquet, 13 L. C. J. 122 ; Castonguay v. Caeton- 
guay, 14 L. C. J. 304 ; Ryan v. Ward, 6 L.C.B. 
201. 

PiR CoBiAX. I do not see that Moniratt v. 
Williama applies to the present case. Tlie 
&ct8 there were peculiar. The cases cited by 
defendant are in point. But there is more 
than this. The demand here for costs against 
the defendant is made by plaintiff, who urges 
his own fraud. This cannot be. It is not a 
demand by his attorneys, though it is for their 
benefit The additional plea will be main- 
tained and the answer over-ruled with costs. 

Prifontaine i Co, for plaintiff. 

Loranger k Co. for defendant. 



COURT OF BBVIEW. 

MOHTRIAL, Oct 31, 1882. 

M^OKAT, TORBANOK, MaTHIKU, JJ. 

[From C. C, Terrebonne. 

QusRiN V. Obr. 

Promieaory Note — Evidence of payment — Action by 

third party. 

Where there ie a competition qf evidence on the 

quettion whether a $ecurity hae or hae not 

been eatiefUd by payment, the poeteuion qf 

the uncancelled aecurity by the claimant ought 

to turn the scale in hie favor. 

O,, who was not a party to the note in queUion, 
got it into hit poaeeeeion b^ore maturity, ae 
collateral aecurity. The payee aubaequently 
became insolvent, and O., bqfore maturity qf 
the note, obtained from the aaaignee a tranafer 
of all the inaolvent^a aaaete. 

Held, that O, might aue the maker on the inatru^ 
ment though not endornd. 

The judgment under Review was rendered 
by the Circuit Court, Terrebonne, B^langer, J., 
April 1, 1882. 

Mackat, J. The defendant, appellant, has 
been condemned to pay plaintiff the amount of 
a note of December, 1878, for $106, at 12 
months, made to the order of L. D. Mathieu. 

Mathieu became bankrupt in 1879, before the 
note matured, and some time before had placed 
a quantity of notes with the plaintiff^ but he 
had not endorsed them. Dispute, since the 
bankruptcy, has taken place between Mathieu 
and plaintiff^ as to the conditions under which 
the notes were delivered to plaintiff. 

Mathieu now insists that Querin never got 
them as collaterals, for securing payment of the 
large sum of money which undoubtedly Mathieu 
owed Guerin ; but that the notes were placed 
with him (unendorsed) on condition that they 
should become his, only on his procuring Ma- 
thieu a discharge from all his creditors. Had 
the parties made writings, all would have been 
plain. As things appear, Guerin seems to have 
the best right. He insists that the notes, Orr's 
note among them, were gotten by him as col- 
laterals. He proves that he represented the 
facts to Mathieu's assignee in bankruptcy, and 
that he described the collaterals, and put a value 
upon them of over seven hundred dollars, when 
provipg in bankruptcy, value that was ap- 
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proved by the inspectors and assignee, and 
apon which he reduced his claim to $1,395| 
&om much larger amount that it read for at 
first. 

There are appearances of all this being so ; 
it is hard to believe that Mathieu did not know 
of how Guerin was claiming in bankruptcy. 
I see in these proceedings in bankruptcy one 
confirmation of the plaintiff's title to the col- 
laterals ; the assignee, examined as a witness, 
swears that the bankrupt informed him, as 
assignee, that he had given Ouerin, as col- 
lateral security, notes amounting to twelve or 
thirteen hundred dollars. The bankrupt is sus- 
picious, swearing now to the notes having been 
given to plaintiff not as collateral security, but 
on the other condition stated ; for, when he 
ought to have instructed his assignee in bank- 
ruptcy truly, he told him that the plaintiff held 
the notes as collateral. The assignee, when 
Ouerin proved his claim, consented to his keep- 
ing these collater^s at his valuation of them, 
bince that, and before maturity of Orr's note, 
the assignee has conveyed to the plaintiff en bloc 
all the assets generally that the bankrupt own- 
ed, or could claim in any way. 

The deed filed by plaintiff is prima facie evi- 
dence of that conveyance. The counsel for Orr 
has argued that it did not transfer the Orr note 
to the plaintiff. In one sense it did not ; for 
the plaintiff had the note before the bank- 
ruptcy ', he was confirmed in possession of it at 
proving his claim, and that sale en bloc trans- 
ferred to plaintiff the Orr note, in so £aj* as Ma- 
thieu had property in it, and any possible 
claim that Mathieu could make to it. Any 
such claim was, under the circumstances, 
subject to the superior right of the plain- 
tiff as holder of the note. Mathieu, in 
one sense, was, at his bankruptcy, owner of the 
note, though he had pledged it ; but from the 
time of the sale en bloe referred to he certainly 
ceased to have any kind of claim or right, and 
complete absolute title to Orr's note was oper- 
ated in favor of the plaintiff. But for the pro- 
ceedings and events that have occurred in 
bankruptcy, the plaintiff might have had 
trouble in collecting from Orr the amount of 
the note unendorsed; the proceedings in bank- 
ruptcy, and the deed from the assignee, are said 
by plaintiff to be of equal orce as could be 
plaintiff*s endorsiition. The counsel for Orr 



has insisted upon the absence of Mathien's en- 
dorsation being fatal to the action. The Court 
below has evidently adopted the plaintiff^s 
argument. We see no reason to differ from it 

There remains the question of whether (sup- 
posing the note held well enough by the plain- 
tiff) Orr can be made to pay it. He claims to 
have paid Mathieu before the note matured. 
He produces receipts from Mathieu. The plain- 
tiff says that these are simulated ; but, whether 
simulated or not, the plaintiff is not bonnd to 
submit to them. Orr had omu of proving that 
he really paid the note. If he paid before ma- 
turity of his note, he paid out of the usual course 
in commerce. We may say so, I think, and yet 
admit that au civil payment may be before 
the terme. Again, a presumption is against Orr 
from his not having gotten up his note paid. 
" Where there is a competition of evidence on 
the question whether a security has or haa not 
been satisfied by payment, the possession of the 
uncancelled security by the claimant ought 
to turn the scale in his fitvor ; since, in the or- 
dinary course of dealing, the security is taken 
up by the party paying.*' (Mascardus.) Mathieu 
had not the note to give him ; for he had, long 
before, given it to the plaintiff. Orr ought to 
have asked to see it. Mathieu is not a reliable 
witness ; he swears for Orr. The plaintiff ia like 
an endorsee of a note getting it bona fide before 
maturity from the payee or holder. 

It is said that the Bankrupt law only trans- 
fers to the assignee what property the bankrupt 
had and the rights he might exercise ; and that, 
in the present case, the bankrupt could not 
have sued Orr. Certainly he could not, but it 
does not follow that the Orr note, as possessed 
by plaintiff long before the bankruptcy, cannot 
be sued upon by the plaintiff, third person, who 
got it before maturity, and before the date of 
the alleged payment, who says tbat he got it as 
for value, and who may say so now at any rate, 
seeing his allowance of over $700 (off his debt 
claim) for this and other notes, and the assignee's 
deed. The note, as plaintiff holds it, is a valid 

security against the maker. << A contnuy doc- 
trine would add a new clog to the circulation 
of notes," said Lord Ellenforough in a case in 
point. (P. 223, Byles on Bills, eleventh English 
edition.) 

Judgment confirmed. 

(7. L. Champoffne for the plaintiff. 

PHvoei ^ Co, for the defendant 
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SUPEBtOB COURT. 

MoNTBBAL, February 28, 1882. 
Before Tabchbsiau, J. 
MoLSOK et al. y. The Citt ot Hontbbal. 
Certioran — Deputy Recorder. 

The defendant, t^e City of Montreal, had ob- 
tained certain judgments against the plaintiffs 
in the Becorder's Court of the City of Montreal, 
for assessments imposed for the construction of 
a brick drain in St. Lawrence steeet. The 
plaintiffs prayed that thebe judgments be de- 
clared null and void, the principal ground al- 
leged being that the nomination of Mr. Dugas 
as deputy Recorder, during the illness of 
the Recorder, was invalid; that the Act 
37 Victoria (Quebec) ch. 51, s. 134, requires 
that the person appointed deputy Recorder 
sliall be an advocate, of not less than five 
years' standing, and that Mr. Dugas was not an 
advocate ; but was exercising the office of Judge 
of the Sessions of the Peace, at the time of his 
appointment as deputy Recorder. 

The Court held that such action could 
properly be brought by a ratepayer exposed to 
trouble by a judgment radically null, without 
it being necessary to have recourse to a writ of 
certiorari : but that in this case the nomination of 
the Judge of Sessions as deputy Recorder was 
valid, Mr. Dugas having formerly practised as 
an advocate during more than five years, and 
not having lost his privileges as such by his 
appointment as Judge of Sessions. The func- 
tions of the two offices were not incompatible, 
though their exercise by the same person might 

giveYise to inconvenience. 

Action dismissed. 

Bamardf Beauehamp j* CreighUm for plaintiff^. 

£. Roy, Q.C^ for defendant. 



SUPERIOR COURT. 

MONTBBAL, Oct. 31, 1882. 

Brfore ToRBANCK, J. 

Pbkvost et al. v. Oossblin, k Prudent Pbtit dit 
BiAUCBBMiM, Opposant. 

CofUraet in fraud qf Creditore—RetiliaUofh-^. C. 
1033, 1035. 

A told a certain lot qf land to B, and it woe agreed 
that in drfauiU qf payment qf the price A might 
demand the reeUuUion qf the deed. B became 
ineohent, and A, knowing hie intolveneyf 06- 
tained a retroeeuion qf the land at a leu price. 



Beldf that the retroeeeeion under the circunutaneee 
muet be deemed to be made with intent to de- 
Jraudf and the contract wae avoided. 

The plaintiffs had obtained a judgment against 
defendant on the 5th October, 1881, for $148 and 
costs, and seised the land in question as belong- 
ing to the defendant on the 28th October, 1881. 

The opposant resisted the seiaure alleging that 
on the 10th May, 1881, opposant sold the land 
in question to defendant, and it was agreed that 
in defiiult of defendant paying the price, oppo- 
sant might demand the resiliation of the deed ; 
that said deed was duly registered ; that by deed 
of retroceasion of date the 22nd October, 1881, 
defendant retroceded to opposant the land in 
question, registered on the 24th October, 1881. 

The plaintiff contested the opposition, alleg- 
ing that the retrocession was made after the 
judgment, and in view of the execution of the 
judgment, at the request of the opposant ; that 
defendant, at the time, had no other property, 
and opposant knew his insolvency. • 

PiB Curiam. The opposant sold the land to 
the defendant on the 10th of May, 1881, for the 
price of $333, of which $100 was cash. On the 
22nd October, 1881, defendant retroceded to 
opposant for the sum of $30 cash paid, and was 
discharged from his liability to pay the balance 
of his purchase money, $233. It appeared there- 
fore that opposant sold the property for $333, 
and got it back for $233 and $30. Opposant 
says he knew of the suit by plaintiffs, but not of 
the judgment. One important ingredient in the 
congeries of facts giving rise to the actio pauliana 
is damni eventue, and C. 0. 1033 says a contract 
cannot be avoided unless it is made by the debtor 
with intent to defraud, aod will have the effect 
of injuring the creditor. I do not see strong 
proof of injury. On the other hand C. C. 1035 
says an onerous contract made by an insol- 
vent debtor with a person who knows him to be 
insolvent, is deemed to be made with intent to 
defiraud. I see evidence that Qosselin was insol- 
vent, and that the opposant knew it. But the 
opposant will urge that we have not such evi- 
dence before us of the value of the property as 
to be able to say positively that the creditors 
lose by the cession. There is, it is true, the dif. 
ference between the purchase in May and the 
rensale in October, some $70 lost to the estate. 
There is also the oonaideiation that the sale by 
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the Sheriff would cost a good deal— to he dedact- 
ed from the price ohtained hy the Sheriff. It is 
possible that the opposant will not recover the 
balance due to him, if the sheriffs sale goes on. 
Nevertheless , I think, on the facts of record, 
the sale should be rescinded, and the conclu- 
sions of plaintiff be granted. 

Prifontaine j* (7o., for plaintiff. 

Oeofrion j* Co., for opposant. 



COURT OP REVIEW. 

Montreal, Oct. 31, 1882. 

TORRANCB, JSTTfe, MaTHIKD, JJ. 

[From S. C. Montreal. 
Denis y. Thborkt. 

Stander-'-^Varianee qftime. 

The judgment under Review was rendered by 
the Superior Court, Montreal, Mackay, J., May 
15, 1882. 

Torrance, J. The case is one of slander, and 
defendant has been condemned to pay $60 and 
costs as inra cause over $100. The chief points 
made by the defendant who appeals, are : — 1st. 
That prescription has accrued ; and 2nd, that 
there is a variance between the date alleged and 
the date proved* 

As to the prescription of C. C. 2262 of one 
year, it does not apply, because the slander 
complained of did not come to the knowledge 
of the plaintiff until a short time before the 
action. 

Then as to the variance, the slander was 
uttered in 1879 and 1880, and the declaration 
alleges the utterance in 1881. The defendant 
denied that he had uttered the slander then or 
at any other time. The variance in time is not 
material here. Phillips' Evidence, second vol- 
ume, 861-2. 

The issue was fairly tried, and the defendant 
was rightly condemned. The epithet again and 
again applied to the plaintiff was of the most 
brutal description, though it was in the privacy 
ot one funily only, and the defendant has only to 
thank himself if the consequences are ruinous to 
him. The plaintiff had done nothing to merit 
the slander. Judgment should be confirmed. 

As to the motion to amend made by plaintiff, 
which the judgment has taken no notice of, 
viewing the evidence as I do, the omission is of 
no consequence. The defendant complains of a 
mere matter of form, which in no way affects 



the rights of the parties or the substantial jus- 
tice of the case. In the Privy Council, in the 
celebiated Quibord case, the Judges there re- 
fused to pass upon matters of form when they 
could do substantial justice between the liti- 
gants by passing them by. 

Judgment confirmed. 

St. Pierre i SeaUan for plaintiff. 

T. ^ C. C.de Lorimier for defendant. 



Erratum. — In Oilee v. Brock, p. 370, 2nd ool., 
a sentence is rendered obscure by a line of tjpe 
fiJling out in going to press. The sentence 
beginning on the 6th line should read : « That 
the power to make tkete aeteesmenU was given 
them hy law, and that the Directors in so acting 
were the agents of the insured," kc. The words 
in italics were omitted. 



NEW PUBLICATIONS. 

Catalogue of Law Reports and Text Books, 
Soule k Bugbee, Boston. 

Messrs. Soule k Bugbee, Boston, have issued 
a very neatly arranged and printed catalogue of 
Law Reports and Text Books. The works are 
catalogued by subjects as well as by the authors* 
names, so that reference is greatly facilitated. 
The publications of this newly established firm 
are taking high rank for neatness and pre« 
cision. 

Thv QoiRBC Law Diqsst, by Mr. C. H. Stephens, 
B.C.L. Montreal, John Lovell k Son. 

Parts I and II of Volume II of this well 
known work have been issued. Reports are 
now multiplying so &8t that indexes have be- 
come indispensable to the practising lawyer, 
and it is needless to insist upon the importance 
of the present work. 

The Inokx-Rbportrr, by Mr. R. R. Newell. 
Albany, Weed, Parsons k Co. 

This is an attempt at indexing on a larger 
scale, to which reference has already been made. 
Nine parts have now been issued, up to Septem- 
ber inclusive, and 8,142 decisions— English, 
United States and Canadian — have been com* 
prised within 413 double column octavo pages. 
As it is part of the « Sisyphean ** task of judges 
and lawyers to keep abreast of current decisions, 
we presume that this work will have many 
eager if not happy patrons. 
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RECENT ENGLISH DECISIONS. 

Marine Inturanee — Partial Lou — Lou on Sale 
of Damaged Ship afUr repairs — Measure oj Ivibility^ 
—PlaintifTs yessel was insured by a time policy, 
valued. During the continuance of the risk she 
went ashore and was damaged, but was got off 
and towed into port. Her value immediately 
before she went ashore was the same as at the 
commencement of the risk. The cost of the 
repairs necessary to restore her to the same con- 
dition as she was in before she was damaged 
would have greatly exceeded her value when 
repaired. Plaintiffs did not do these repairs, 
but only did some slight repairs that were im- 
mediately necessary, sold the ship before the 
expiration of the policy for a sum exceeding 
her estimated value, and claimed for an average 
lo6S. Held, by Jessel, M. R. and Cotton, L. J. 
(Brett, L. J. diuentierOe), that the measure of the 
insurers' liability was the difference between 
the value of the vessel when undamaged and 
the balance which remained after deducting 
from the proceeds of the sale the cost of the 
repairs executed. Per Jessel, M. R.: The value 
to be regarded was the value of the vessel at 
the commencement of the risk. Per Brett, L. J. 
The measure of the insurers' liability was the 
estimated cost of the repairs which would have 
been necessary to restore the vessel to the same 
condition as she was in before she was damaged, 
deducting one-third new for old. Judgment of 
Lindley, J. (46 L. T. Rep. N. S., 46), affirmed. 
Ct. of Appeal, June 6, 1872. Pitman v. Univer' 
iol Manne Insurance Co. (46 L.T.Rep., N.8.,863.) 

MarUime law — When shipowner liable /or negli- 
gence <^ pilot employed by concision — UUra vires. 
—The employment of a pilot in the Suez Canal, 
though compulsory, is not of such a nature as 
to exempt the owners of a ship from liability 
ior damage done to another ship by the negli- 
gence or want of skill of such pilot. By the 
regulations of the Suez Canal the pilot is to ad- 
vise the master of the ^hip ; but the master re- 
mains responsible for the navigation of the 
ship. Such regulations are not ultra vires. 
Per Brett, L. J.: Observations on the general 
duties of a pilot as understood in England. Ct. 
of Appeal, July 4, 1882. The Guy Mannering 
(46 L. T. Rep. N. 8., 906.) 

Carrier^Contraet limiting liability not presumed 
to include loss from carrier's negligenee.'^'Ihe 



plaintiffs shipped a quantity of specie on board 
defandant's ship, the Crown Prince, under a bill 
of lading which contained the following excep- 
tions: "The act of God, the king's enemies, 
restraint of princes and rulers, accidents and 
damages from collision, and all the perils, dan- 
gers and accidents of the sea, rivers, land car- 
riage and steam navigation of whatsoever nature 
and kind, and accidents, loss or damage from any 
act, neglect or default whatsoever of the pilots, 
masters, marines or other servants of the com- 
pany in navigating the ship, or from any devia- 
tion excepted.' Whilst on her voyage the Crown 
Prince came into collision with another steam- 
ship also belonging to the defendants, and a 
quantity of the specie was lost. The jury found 
that this latter vessel was principally in fault,but 
that the Crown Prince was also in some degree 
to blame. Heldj in an action to recover damages 
for the loss of the specie, that the exception 
in the bill of lading as to collision did not 
protect the defendants from liability for a col- 
lision caused by the negligence or ^default of 
their servants on board a vessel other than the 
Crown Prince, and thafthey were not protected 
by the clause which excepted their liability for 
the negligence of their servants, as that applied 
only to the negligence of their servants who were 
navigating the Crown Prince. In Lloyd v. 
General Iron Screw Collier Co., 10 L. T. Btop. 
N. S. 586 ; 3 H. A C. 284, it was held that the 
exception in the bill of lading of '* accidents or 
damages of the seas, rivers, and steam naviga- 
tion of whatsoever nature or kind," did not 
exempt the ship-owner from responsibility for 
the loss of goods which arose from a collision 
caused by the negligence of thejpster or crew. 
This decision was discussed and followed in 
Grill V. General Iron Screw Collier Co., 14 L. T. 
Rep., N. 8. 711 -, L. R , 1 C. P. 600. A similar 
construction was given to a bill of lading which 
contained a clause that the ship-owner « is not 
to be accountable for leakage or breakage," in 
the earlier case of Phillips v. Clarke, 2 C. B. N. 
8. 266, and more recently in Czech v. General 
Steam Nav. Co., 17 L. T. Rep., N. S., 246 : L. 
R., 3 C. P. 14. See also Lloyd v. Guibert, 10 
L. T. Rep., N. S., 670 ; 3 Kent Com. Lect. 47, 
§5; 1 Pars. Ship. 269. Q. B. Div. March 24, 
1882. Chartered Mercantile Bank <^ India v. 
Netherland Steam Navigation Co. Opinions by 
Pollock, B. and Manisty, J. (46 L. T. Rep., N. 
8., 630.) 
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RECENT U. S. DECISIONS, 

Carrier — Negligmiee — Passenger leaving moving 
<ratn.— -One who passed oat of a railway car, and 
got npon the platform thereof and attempted to 
step or jump from the car while it was in 
motion, cannot recover for injaries suffered in 
consequence thereof^ even though he had 
reached his place of destination, and the train, 
which had previously stopped to permit pas- 
sengers to alight, had not so stopped for a 
reasonable length of time. In Railroad Co v. 
Aspell, 23 Penn. St. 147, it was held that <<a 
passenger who had been negligently carried be- 
yond a station where he intended to stop, and 
where he had a right to be let off, may recover 
compensation for the inconvenience, loss of 
time, and labor of travelling back ; but where 
the plaintiff, under such circumstances, jumped 
off the car when in motion, though warned not 
to do so, it was held that he could not recover 
for the injury sustained." In Gavett v. fiaiU 
way, 16 Gray, 501, it was held that « a passen- 
ger in a railroad car who, knowing that the 

train is in motion, goes out of tl^e car and steps 
upon the platform of the station while the train 
is still in motion, is so wanting in ordinary care 
as not to be entitled to maintain an action 
against the railroad corporation for an injury 
therefrom." In Hickey v. Railway Co., 14 
Allen , 429, it was held that, « a traveller by 
railroad cannot maintain an action against a 
railroad company to recover damages for per- 
sonal injury, sustained by him in consequence 
of his voluntarily and unnecessarily standing 
npon the platform of a passenger car while the 
train is in motion. See also Nichols v. Rail- 
way Co., 106 Mass. 463 ; Harvey v. Railway Co., 
116 id. 269 ; Illinois C. k R. Co. v. Able, 59 111. 
131 ; Ohio k M. R. Co. v. Schiebe, 44 id. 460 ; 
Burrows v. Railway Co., 63 N. Y. 656 ; Morrison 
V. Railway W., 66 id. 302 : Canada R. Co. v. 
Randolph, 63 III. 510 ; Illinois C. R Co. v Slat, 
ton, 54 id. 133 ; Ohio k M. Railway Co. v. Strafe 
ton, 78 id. 88 ; Chicago k N.W.R. Co. v. Seates, 
98 id. 586. In Secor v. Railway Co. 10 Fed. 
Rep. 15, a passenger, on a train that had ap- 
proached a station and was still moving slowly, 
stood on the lower step of a car, in the act of 
stepping to the platform of the station, when, in 
consequence of the car being moved forward 
with a jerk he was thrown upon the platform 
and injured, and Drummond, O. J. held that he 
was guilty of contributory negligence in at. 
tempting to alight f^om the train while it was 
in motion." Bon v. Railway Co., 10 N.W.Rep. 
(Iowa), 225 ; Lake Shore k M.S.R. Co. v. Bangs, 
11 N.W.Rep. (Mich.) 276. JevieU v. Chicago, St, 
Paul 4f Minneeoia Railway Co, (Supreme Coiurt 
of Wisconsin) 64 Wisconsin Reports. 



GENERAL NOTES. 

Mr. R. J. Wioksteed, LL^D., a graduate of MeOiU 
University, has offered a medal yearly for the next 
five years, for the enoouncement of physical «altttre. 
to be competed for by the gradnating dans of the Uni- 
versity. 

Thk Earldom of Eounton.— A late British journal 
has the following : " Testerdayi in the Court of Chaa- 
eery, Edinbargh, the SherifT (Professor Muirfaead) 
beards petition by William Stephen John Fulton, 
designated as late of Her Maiesty's 8th HusBarB, and 
residing at 2, Salisbory-squarep Edinbargh, elaiming 
the earldom of Bglinton. The petitioner states that 
he is the great grandson of James Fulton, or Fultown, 
the immediate yoanger brother of the eleventh earl, 
who. however, died prior to the eleventh earl, leaving 
a son (the petitioner's grandfather), who, when the 
succession opened to him by the death of his nnele, the 
eleventh earl, was a prisoner of war and ooald not 
claim. He maintains that while the present holder of 
the title does so through the female line, he elaims as 
male heir, and that females are excluded under the 
deeds. Sheriff Mairhead found relevant a plea by the 
Earl of Eglinton that he is entitled to appear to oppose 
the petition, and appointed him to lodge doeuments to 
substantiate his plea in 14 days." 

St. Francis District— The following address was 
presented to Mr. Justice Brookst on his taking his 
seat at Sherbrooke, on the 10th inst., by Mr. Wm. 
White, BAtofunier-Oinifxd and Bdtoimier of the Dir 
trict, on behalf of the SL Francis bar :— 

" Your late cot^fr^rta of the St Francis bar beg to 
tender their congratulations on your Honor's eleva- 
tion to the Bench of the Superior Court, and to exprees 
the pleasure they feel that your long career of as«fal- 
ness at the bar has been rewarded by the well-deeerved 
promotion to the high and responsible offi<» yon hare 
been called upon to fill. 

*' They are proud to regard the appointment as a 
just recognition of a reputation earned by a member of 
their section through an ability and indnstry which 
they will cherish as an example in the dischaige of 
their own obligations to the public and the professiim. 

** It will not diminish your appreciation of the honor 
to know that your appointment has been hailed by 
them with unalloyed satisfaction; and that, in con- 
tinuing the practice of the l^ral profession under yoor 
presidency, they enter upon their new relation towards 
you with no feelings other thanf thoee founded on a re> 
collection of former friendly intercourse, a high esti- 
mation of your legal attainments, and a profound re- 
spect for the important ftinctions now committed to 
your charge. 

*' Fully realising that in the pursuit of their aroca- 
tion they will always receive at year hands that degree 
of consideration springing from an intimate experience 
of its d^oulties and anxieties, it will be to them a 
privilege to exert every influeuce in their power tosd- 
ing to lessen the labors and cares inseparable from the 
fulfilment of the duties of an impartial judge. 

" With their sincere congratulations they heartily 
wish your Honor a long and enjoyable term of offioe." 
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Vol. V. NOVEMBER 26, 1882. No. 47. 

ALTBRATIOy OF NUMBER OF 
BANKNOTES. 

A decision of considerable interest has been 
rendered by the English Court of Appeal, in 
JSuff^tU V. Oonemor and Company qf Bank of Eng- 
land. The case will be fonnd reported in 47th 
li. T. Rep. N. S. 146. The Court holds that an 
alteration of the number printed on a Bank of 
England note is a material alteration of the 
note, which renders it void, and discharges the 
Bank from any liability in respect of it to an 
innocent holder for value. The case was ex- 
plained by Lord Justice Brett, in the following 
terms: 

" In this case the plaintiff for full value and 
with perfect innocence, bought certain Bank of 
England notes, and presented them at the bank 
for payment ; the bank declined to pay them ; 
thereupon the plaintiff brought an action for 
the precise amount of these notes, that is, for 
the exact sum which the bank imdertook to 
repay to the holder of them. The question is 
V heiher the innocent proprietor of those notes 
can recover the exact amount for which the bank 
issued them, or whether the bank can say, we 
decline to pay the very sum which by the issue 
of the notes we undertook to pay to the person 
who Bhould present them. li the bank is not 
liable to pay the amount of these notes there is 
a great hardship inflicted upon the innocent 
purchaser ; and the bank, so far as these instru- 
ments are concerned, will escape the obligation 
to pay the very sum which they undertook to 
pay for value received when these instruments 
were issued by them. As between the indivi- 
dual parties in this case therefore there can be 
no question that one would get a great advan- 
tage, and that a considerable hardship would be 
inflicted upon the other. After these notes had 
been issued, one of the figures in the numbers 
of each of them was altered ; some person pur- 
posely altered that figure with a fraudulent in- 
tention to prevent the tracing of the notes. It 
is a material point that the alteration was pur- 
posely made. It is argued that the intentional 



alteration of the numbers of the notes does not 
relieve the bank from paying the holder of 
them ; that the alteration does not affect the 
contract contained in the notes ; that there is 
no evidence that the notes were stolen, no evi- 
dence how the person who made the alteration 
came into possession of the notes. The argu- 
ment on the other side is that the person, whe- 
ther thief or not^ having possession of these in- 
struments, which were bank notes, could so 
long as they were unaltered, have enforced 
I payment of them upon the bank. It is argued 
that a bank note besides being a contract is a 
piece of currency, so that the payment of a debt 
by a bank note is a good payment ; and that the 
holder of a bank note is entitled to payment by 
the bank however the person who paid it to 
him got possession of it, because it is a part of 
the currency. It is said that whether the con- 
tracts contained in these notes have been alter- 
ed or not, there has been an alteration which 
affects their identity, and is therefore material." 

The learned judges were agreed that an instru- 
ment containing a contract may in some cases be 
avoided by an alteration which does not affect the 
contract. Lord Justice Cotton said : — << The prin- 
ciple really is not that an alteration of the con- 
tract, but that any substantial alteration of the 
instrument vitiates it. What is the instnmient 
that we have to consider in this case ? A Bank 
of England note. Can it be said that the num- 
ber is not an essential part of the note ? No one 
for years would have taken a note without a 
number upon it. The Bank of England in order 
to secure as far as they can the persons who 
hold their notes from loss, when notice has been 
sent to them of the numbers of any missing 
notes will stop them, and so far as possible pro- 
tect the public. The numbers upon the notes 
are therefore a protection to the holders of 
them; and they are also a protection to the 
bank. The numbers must be a protection to 
the bank, because the bank knows when a note 
is presented for payment if a note with that 
number is in circulation, and they are therefore 
of importance in detecting forgery. The person 
who has altered the numbers of these notes 
has, in my opinion, made a material alteration 
of the instruments, and consequently the plain- 
tiff, who is the holder, cannot recover on them." 

The decision of Lord Chief Justice Coleridge 
in the Court below was overruled. 
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THE COURT OF APPEALS. 

The Montreal term in September opened with 
107 cases on the printed list. Of these, 23 cases 
were heard on the merits, 1 case was submitted 
on the &ctiims, and 2 cases were settled out of 
Court. Two other cases, not on the printed 
list, were heard by privilege. Thus 28 appeals 
were disposed of. Yet in November, after an 
interval of only six or seven weeks, a printed 
list containing precisely the same number of 
cases (107) is placed before the Court. This 
suggests the epithet applied by a foreign con- 
temporary to a somewhat similar state of things 
existing elsewhere. He refers to the toil of the 
judges in dealing with the ever-rolling mass of 
litigation as a " Sisyphean " task,— -without, we 
presume, any dark insinuation as to the locality 
in which the labor is performed. 



NOTES OF GASES. 



SUPERIOR COURT. 

Shsrbrookb, Nov. 14, 1882. 

B^ore BuooKS, J. 

The Queen v. J. W. McConnell, k Elizabeth 

Mbiklejohn es qual.. Petitioner for 

Babeas Corpiu, 

Habeas Corpus — The Knowlton DUtributing H<tnu 
-^Custody of minor. 

A ffirlj aged 16, toaa placed in the hotuehold qf a 
farmer by the manager of the " Knowlton Dia^ 
tributing Home.^ Soon aHerwarda^ the mctfi'i- 
ger applied for a writ of habeas corpus in order 
to procure the restoration of the girl to her 
charge. The farmer^ by an amended return to 
tine writj declared that he did not detain the 
girlj who was at liberty to go wfiere 
she pleased. The girl hersflf when examined 
by the JudgSf stated that she was happy and 
contented where she waSj and would prejer 
remaining there to returning to the Some, No 
specific reasons were stated in support of the 
application^ except that it was for the welfare 
aud benefit qf the child that she should be re- 
move and that the farmer with whom she had 
been placed was about to go to the United 
States. The latter statement was contradicted 
by affidavit. 

Ileld, that under the circumstances the Court would 
not, on a ivrit of fuibeas corpus, the object of 



which is the proteeUon qf perstmal lihtfi^, 
make any order of a naiatre to exert eoerd^ 
but wouid leave the minor tofbthw her i>n 
inclination in the matter. 
The Petition of Miss Elizabeth Melklejofao 
was as follows : — 

The Petition of Eliiabeth Meiklejohn cf 
Knowlton in the Township oi Brome, in tlr 
District of Bedford, Spinster, in her qaalitj of 
Manager of *<The Knowlton Distributing Home,' 
a charitable institution, duly authorized by law 
to place out children underjtheir charge, and hav- 
ing their head office and chief place of business 
at Knowlton aforesaid, respectfully repr^ents; 
That the said petitioner Elizabeth MeiklejohL 
is the duly authorized and appointed manag^t 
of the said Institution. 

That on or about the 14th day of March, mi, 
the said petitioner entered into an agreement ia 
writing with one Jesse W. McConnell of the 
Township of Hatley in the District of St 
Francis, farmer, wherein and whereby pctitioDer 
placed in his charge a minor child, one Margaret 
Rickerby, whom the said Jesse W. McConntU 
hired from the petitioner and a^eed t« pay ftt 
the rate of |125 per annum, in addition to board 
and lodging for and during the term of thn* 
years, mbject however to the reservation in and 
by said agreement specially expressed— that the 
said petitioner in her said quality should b&re 
the right of removing said Margaret Rickerby 
if and when petitioner should see fit, the whole 
as will appear on reference to said agreemett 
herewith produced marked as petitioner's a- 
hibit A, which said exhibit was duly executed 
by petitioner on behalf of said Knowlton Dis- 
tributing Home, who previous thereto bad had 
charge and custody of the said minor Margwt 
Rickerby. 

That for certain reasons the said petitioner 
hath reason to believe and doth verily believe 
that it is for the benefit and wel&re of said 
child Margaret Rickerby, that she should be 
removed, and petitioner desires to remove said 
Margaret Rickerby from the care and custody 
of the said Jes^e W. McConnell, and petitioner, 
on or about the 28th of October, now last p«t 
notified said Jesse W. McConnell at his domicile 
in Hatley aforesaid, that she desired to remore 
said Margaret Rickerby from his care and cnr- 
tody, and then and there did demand of him the 
person of the said Margaret Rickerby— bat the 
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saidJesse W. McConnell then and there refused 
and still refuses to restore or deliver the said 
Hargaret Bickerby to petitioner, and petitioner 
verily believes that without the benefit of a 
Writ of Habeas Corpus, addressed to the said 
Jesse W. McConnell ordering him to bring the 
body of the said Margaret Bickerby before your 
Honor, and to show cause why he detains her 
against the will and consent of your petitioner 
->the said petitioner will sustain diimage, and 
lose the custody, charge and control of the 
said Margaret Bickerby. 

Wherefore petitioner prays that a Writ of 
Habeas Corpus may issue address ed to the said 
Jesse W. McConnell of the Township of Hatley, 
in the District of St. Francis, farmer, command- 
ing him to bring the body of the said Margaret 
Rickerby before your Honor without delay, or 
on the first day of the term of the Superior 
Court, to wit : on the tenth day of November 
instant, and to show cause why he detains the 
nid Margaret Bickerby, and that the said Jesse 
W. McConnell be ordered to restore and deliver 
the said Margaret Bickerby to the said petitioner, 
and that the said Maigaret Bickerby be ordered 
to return to the said petitioner, and that the 
said petitioner be placed in charge of the said 
Margaret Bickerby, — the whole with costs dis- 
traiu to the undersigned attorneys. 
Sherbrooke, 6th November, 1882. 
The application was supported by the follow- 
ing affidavit : 

" Elizabeth Meiklejohn, of Knowlton, in the 
Township of Brome in the District of Bedford, 
Manager of the Knowlton Distributing Home, 
being duly sworn doth depose and say : — 

That petitioner is the only authorised man- 
ager of the Knowlton Distributing Home, and 
has a personal knowledge of the matters set 
forth in the foregoing petition, and that the 
same as set forth and alleged therein and each 
and every thereof are and is true. 

" That deponent in her said capacity has a 
right to the custody and charge of the person 
of the said Margaret Bickerby named in said 
petition, and the said Jesse W. McConnell un- 
lawfully detains the said Margaret Bickerby, and 
restrains her, and prevents the said petitioner 
irom obtaining possession of the said Margaret 
Rickerby, and deponent verily believes that 
without the benefit of a writ of habeaa eorpua ad- 
dressed to the said Jesse W. McConnell, de- 



ponent will be unable to obtain possession of 
the said Margaret Rickerby, and will sustain 
damage. 

(Signed.) Elizabbth Meiklbjohn. 
Sworn before the undersigned at the City of 
Sherbrooke, this sixth day of November 
A. D. 1882. 

(Signed.) E. T. Brooks, J. S. C. 
The Judge made the following order : — " Let 
a writ of habeaa eorpua issued as prayed for, re- 
turnable to the Superior Court at the City of 
Sherbrooke in session on the tenth day of 
November instant. 
Sherbrooke, 6th November, 1882. 

(Signed.) E. T. Brooks, J. S. C." 

The respondent appeared and made the fol- 
lowing petition : — 

'< I, Jesse W. McConnell, of the Township of 
Hatley, in the District of St. Francis, farmer, 
the respondent in this cause, now have and 
produce the body of said Margaret Bickerby. 
The causes of her detention by me are the fol- 
lowing : — On or about the 14th day of March 
last, the said Margaret Bickerby was received 
into my family and entered my service under 
and by virtue of a written contract of lease and 
hire, made and executed by and between one 
Louisa Biri as lessor, and myself as lessee, by 
virtue of which contract I engaged and hired 
the services of the said Margaret Bickerby for 
the term or period of three years from the date 
thereof and for fair and reasonable remunera- 
tion in said contract specified, and I have ful- 
filled up to the date hereof all the obligations 
devolving upon me under said contract. 

" That said Margaret Bickerby is and always 
has been while with me well treated and cared 
for by me and by my family, and she is not and 
never has been since entering my service under 
restraint, nor confined or restrained of her 
liberty, but the said Margaret Bickerby is free 
to exercise her choice as to her place of resi- 
dence. That she is a girl of sufficient age, in- 
telligence and capacity to choose for herself. 
That she is and always has been desirous of re- 
maining with me and my family with whom 
she has become much attached, and she is un- 
willing to leave my employ or to return to 
Louisa Birt, with whose treatment she is dis- 
satisfied. 

" That I have received no legal or sufficient 
notice of Louisa Birt's desire to terminate said 
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contract of lease or hire, or to remove said girl 
from my service and employ, and no sufficient 
opportunity has been given me to seek else- 
where for a servant to take the place of said 
Margaret Rickerby, who is and has been of great 
assistance to me and my wife, and needed by us 
to perform the duties for which she was hired. 
And her immediate departure with said Louisa 
Birt or with petitioner would subject us to 
great inconvenience and damage. That I am, 
as I believe, and, as I have been informed by 
legal counsel, entitled to the usual legal notice 
of intention to terminate said contract of lease 
and hire. That I am not detaining said 
Margaret Rickerby against her will and con- 
sent, and her liberty is in no way infringed by 
me or by my fiimily. That I hold said girl 
under a contract of lease and hire of personal 
service under which there is no stipulation or 
agreement that petitioner, or that either party 
shall have the right to terminate the same in a 
summary manner wUkoui notice. 

<< These are my reasons for the present deten- 
tion of said Margaret Rickerby whom I now 
produce before your Honor to abide your 
Honor's order in the premises. 

Dated 10th November, 1882. 

(Signed) J. W. McConnkll." 

The petitioner then moved that the foregoing 
return attached to the writ be declared to be 
inconsistent, and that the respondent be re- 
quired to declare whether he detained the girl 
or not. 

Respondent amended his return by declaring 
that he did not detain the girl, and that she 
might go where she pleased — thus waiving any 
rights respondent might have had over the 
said Biargaret Rickerby by reason of the 
agreement above mentioned. The amended 
return reads as follows: — 

" I, Jesse W. McGonnell, the respondent in 
this cause, hereby amend my return by alleging 
that I have not and do not detain said Margaret 
Rickerby, that she has been and is at perfect 
liberty to go with petitioner if she sees fit, and I 
hereby withdraw from my return (the subject 
of this amendment) any and all allegations by 
which I chiim any detention of said giil, and 
substitute therefor this allegation, that I do not 
detain her, that she is under no restraint, and 
is not confined or restrained of her liberty in 
any way, but is at liberty to act for herself, and 



choose for herself whether she will remain with 
me or go with petitioner.'' 

The following affidavit was then made by 
Miss Meiklejohn : — 

" That the said Respondent, by an amended 
return made by him to the Writ of Habeas 
Corpus in this cause, declares that he dues not 
detain the body of Margaret Rickerby who is 
at liberty to go where she pleases : 

" That the said Margaret Rickerby is a minor 
child under the age of fifteen years, and has an 
elder sister in this Province who is now between 
the ages of seventeen and eighteen, and who is 
at present in the charge of Mrs. Samuel Brown 
of Waterloo, under whose care she was placed 
by the petitioner. 

" That the said minor children have a mother 
living in the city of Liverpool, in England, 
by whom they were placed in the charge of 
Louisa Birt in England, for the purpose of and 
with the intention of their being brought to 
Canada and placed in the care and custody of 
deponent. 

*«That the said Margaret Rickerby is not 
capable of exercising a sound discretion as to 
the custody in which she should remain or be 
placed, that she is easily influenced, as shown 
by the facts that up to quite a recent date she 
has shown great love and afifection for petitioner : 
when she left Knowlton in March last she threw 
her arms about petitioner's neck and said, she 
did not wish to leave petitioner, but would 
prefer to stay with her without wages, than to 
go out for service : and now without any just 
cause her affections have been alienated, and 
she is apparently unwilling to have any con- 
versation with petitioner. 

(< That since the said Margaret Rickerby was 
plactd in respondent's custody, certain circum- 
stances have been disclosed to deponent, which 
deponent cannot divulge without injury to 
other persons, and which (whether true or nn- 
, true) are of so grave a character as to make 
' petitioner deeply apprehensive for the futore 
- welfare of said Margaret Rickerby. 

<t That in the desire to remove said Margaret 
Rickerby again into her own care and custody, 
! the deponent is actuated by no other motive 
than a consideration for the moral wel&re of 
the said child, and a desire to discharge the 
sacred obligations assumed by deponent towards 
said child and her sister and mother, as well as 
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her duties to the institation of which deponent 
is the manager. 

" That deponent has been credibly informed 
that respondent is about immediately to leave 
Canada and go to reside in the United States of 
America. 

" That it is against the will of deponent and 
in violation of the agreement between deponent 
and respondent that said child, Margaret Bick- 
erby should be removed out of Canada, and 
unless the said Margaret Bickerby is ordered to 
return to the custody of deponent, there is 
reason to fear that she will leave Canada, and 
be expoaed to all the dangers surrounding an 
unprotected girl of minor age, deprived of the 
care and guardianship of her legal custodians 
and parents." 

Other affidavits also were filed by petitioner, 
showing that an auction was going on of 
respondent's movables when he was served 
with the writ, as well as his intention of going 
to the United States. 

Counter affidavits were also produced by the 
respondent denying that respondent had an 
intention ot going to the United States, alleging 
also his personal character and reputation to be 
good, as well as that of his family. 

A motion to quash the writ was then filed 
by respondent, alleging the followiug among 
other reasons : — That Margaret Bickerby is not 
confined or restrained of her liberty, or detained 
against her will by respondent : — That it does 
not appear that petitioner is acting on behalt of 
the girl : petitioner is seeking to enforce a 
written contract by Habeas Corpus, a remedy 
which is not applicable in (he present case, but 
only where the personal liberty is constrained. 
The child in question is not under the age of 
discretion, but^ on the contrary, is of sufficient 
age, intelligence and capacity to choose for her- 
self. Margaret Bickerby is not under restraint, 
bat, as a matter of fact, is at perfect liberty to 
choose for herself whether she will go with 
petitioner or stay with respondent. The peti- 
tion does not specify the reasons why the 
benefit and welfare of the girl would be pro- 
moted by removal from the respondent's. The 
Court cannot by Habeas Corpus order a person 
of intelligence to go into the custody of any 
one in particular. The petitioner is acting in 
the name of a ttiird party to wit, the Knowl- 
ton Home. The respective rights of the parties 



to the custody of the child cannot be trie d by 
Habeas Corpus. 

The child herself was also examined by the 
Judge. She declared her age to be under nxteen, 
and not under ^^^^n, as the petitioner's affidavit 
stated. She stated also that she was happy 
and contented at the respondent's, and would 
prefer remaining there to returning to the 
Home, or going to some other place, giving as 
her reason, that she did not like to change her 
place. The respondent and his family, she 
said, were very kind to her, and treated her as 
one of the family. 

The case was argued very fully, and many 
authorities were cited in support of their pre- 
tensions by the counsel on each side. 

Judgment was given on the 14th November. 

Brooks, J. The petitioner alleges that she is 
manager of <<The Knowlton Distributing Home.' 
That said Home is authorized by Order in 
Council, under the provisions of 35th Victoria, 
Cap. 13, as amended by 36th Victoria, Cap. 24, to 
place out children to service. — That on the 14th 
'Vlarch last, she as such manager, placed a minor 
Margaret Bickerby, then under the protection 
of the Home, with respondent under conditions 
mentioned, amongst others reserving the right 
of removing her if she saw fit. That she 
believes the welfare of the child requires her 
removal, but respondent refuses. She prays a 
Writ of Uabeaa Cor/nu ad suloieiendum^ and that 
respondent be compelled to restore the child, 
and that said Margaret Bickerby be ordered 
to return to petitioner. 

Bespondent brings the child and says he does 
not detain her, and tiiat she is at liberty to go 
where she pleases ; and then states the circum- 
stances under which she came to him : that 
she is of an age of discretion to choose where 
she should go. He also appears by attorney and 
moves that the writ be quashed for the various 
reasons mentioned in said motion, alleging 
that the writ improvidently issued, and that the 
attempt is to obtain a decision under writ of 
Habeas Corpus as to the right to the custody of 
the child. Tliat she is of an age to decide for 
herself and that it was not alleged in the 
petition, nor was it true that she was restrained 
of her liberty. 

The position of the petitioner was this: — 
She had all the rights, power and authority of 
the parent over his child : this is not denied by 
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the respondent Under 35th Vict, Cap. 13, sec. 
7, she stands tn heo parerUU^ and by sec. 4 had 
a right to place her out to domestic service. 

By the Habeas Corpus Act, C. C. P. 1040 et 
ieq.f any person who is confined or restrained of 
his liberty otherwise than in criminal matters, 
or any other person on his behalf, may apply 
for this writ : and there can be no doubt that 
the correct interpretation of this would cover 
the case of a parent or guardian entitled to the 
custody of a child of such tender age as to be 
incapable of judging for him or herself, i.e., 
who has no will or diaereiioriy for whom the 
parent or guardian is bound to exercise such 
will. 

The right of Hahecu Corpus ad tubff'iciendum 
has been acknowledged and acted upon in such 
cases in England and in this country. 

In Rex i GreenMUt 31st EDg.Com.Law Beports, 
p. 259, A. D. 1836, the children were respects 
ively 5if 4 and 2 years of age. Lord Denman 
says : << When an infieuit is brought before the 
*< Court by Habeas Corpus, if he be of an age to 
"exercise a choice, the Court leaves him to 
*< elect where he will go. If he be not of that 
*<age, and a want of direction would only 
"expose him to dangers or seductions, the 
*< Court must make an order for his being placed 
*< in the proper custody." Lord Littledale : *< I 
« am of the same opinion, etc." Williams, J. 
*< In general when the party brought up by 
<< Habeas Corpus is competent to exercise a 
<* discretion on this point, the Court merely 
« takes care that the option shall be leftjree." 

Coleridge, J. <* The Habeas Corpus proceeds 
on the £Act of an illegal restraint But when 
the person is too young to have a choice we 
must refer to legal principles to determine who 
is entitled to the custody, because the law 
presumes that where the legal custody is, no 
restraint exists." 

Queen if^ Maria doTke^ 1867, 90 Eng. Com. 
Law Beports, p. 185, ages 10 and 11. "A 
« guardian for nurture has a legal right to the 
" custody of the ward unless, etc." 

Lord Campbell, C. J., Lords Denman, Little- 
dale, Williams, J., and Coleridge, J., all make 
age the criterion, and not mental capacity, to 
be ascertained by examination. They certainly 
do not specify the age, but they cannot refer to 
7 as the criterion, and there is no intervening 
age marking the rights or responsibilities of an 



in&nt at 14, when guardianship for nurture 
ceases, upon the supposition that the infant has 
not reached the age of discretion. 

Queen j* Howes, 107 English Common Law 
Beports, p. 332. The child was 16 years of 
age, but had recently left the fother without any 
just cause. Re Ooldtworlhy, Q. B. Division Be- 
ports, vol. 2, p. 75. Child, age 9. Court re- 
fused to interfere on account of the bad habits 
of the father. 

It is said that 16 is the age fixed under 32 
- 33 Vie, cap. 20, sec. 56. This is an Act 
by which it is made a misdemeanor to unlaw- 
fully take from the custody of a parent or 
guardian any girl under 16. 

Why say that this age (16) is fixed as the age 
of discretion, more than 14, the age when under 
our Code (Art 304) a minor can sue for wages 
up to $50, and at which age, under the Act in- 
voked by petitioner, 35 Vic, cap. 13, sec. 6, she 
can give a valid receipt for monies paid her? 

The case of Ez parte StoppeUben, in the Supe- 
rior Court, 2 Q. L. Beports, p. 266, and 3 Q. L. 
Beports, p. 136 et seq., have been referred to. 

Meredith, C.J., says : " We cannot say that 
<' before the age of 14 a minor shall not be con- 
" suited, but that after 14 a minor may be con- 
" suited as to the custody in which he will be, 
" and therefore all that can be done here is for 
" the judge, in each case admitting of doubt, to 
<< enquire as to the age, capacity and intelll- 
** gence of the child, so that, so &r as may be ; 
« its feelings, attachments and reasonable pre- 
<< ference may be ascertained and considered, 
<< and the judge assisted in the exereise of his 
*< legal discretion." 

In this case C. J. Meredith and Stuart and 
Casaalt, J J., all agreed in sustaining the judg- 
ment of Mr. Justice Dorion. 

In the matter of Mary Thertse Kinne, aged 14, 
Januaty 12, 1870, C. J.Hagarty and Mr. Justice 
Owynne "in the case of a child nnder 
" 14 who was soQght by her &ther, refused the 
« application,*' Hagarty, C. J. saying: ««We 
« consider the charge of want of intelligence of 
"the child not in any way supported. Her 
" manners and answers establish to our satisfiu?- 
" tion that the child is a peculiarly intelligent 
" one and fully understands her position. The 
" only order we can make is the child is free to 
" go with whom she pleases,*^ 

In the case of Rivardv. Ooulet, 1 Q. L. Beports 
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p. 174, before C. J. Meredith and Mr. Justice 
Dorion, it was held that under the circumstances 
stated) the boy of 14 and the girl of 17 would 
be allowed to go where they pleased. 

Meredith, C. J., then referred to three cases 
not reported, one of Kinne (above referred to), 
another when Mr. Justice Quain " Timet " Oct. 
24, 1872, observed ; << That the daughters, 12 and 
" 14 years of age, were of an age that they might 
<• be consulted in the matter.'^ Another in the 
'< Times;' June 4, 1874, in which Lord Chief 
Justice Cockburn observed " that the child (12 
'years of age) was of an age to exercise a 
'' choice." And then gave the reason upon 
which all the above decisions turn, 9iz. '* that 
'<the Court would not on a Writ of Habeas 
'• Corpus, the object of which was only the pro- 
It tection of personal liberty, exert any coercion 
" on the child.'' 

The case of Barhw v. Kennedy is one in 
which the Court finally held that the father 
could not divest himself of his right, and in- 
ferentially of his obligation to his child. 

And the case of The Queen 4f^ Edward Smith in re 
Borehamy 16 English Law and Equity Reports, 
p. 221 : "That notwithstanding the agreement 
<' that the child should be brought up by his 
'' uncle, the lather was at liberty to revoke his 
<• consent, and that the Court was bound to 
" deliver up to his fiither when brought up on 
*' Habeas Corpus." In this case the child was 
of tender years, as also in the case of Barlow 
y. Kennedy, 

It has been held in Kngland, 1862, English 
Law and Equity Reports, vol. 12, p. 463, Exparte 
SandiUanda : <* That where a wife is voluntarily 
^ and without restraint absent from her husband, 
'' a Court of Common Law has no jurisdiction 
'< upon an application to issue a Writ of Habeas 
'* Corpus to bring up her body." 

Lord Campbell, C. J. says : " The case of an 
" infant to which allusion has been made, is 
" quite different, because there the parent has a 
" right to the custody of the child, and if the 
'< infant is of tender yean^ the Court will order 
« it to be delivered to its father." 

Hurd, American Edition, 1876, p. 449, says : 

« The object, it will be observed, in such cases 
'' is not to enforce a right of custody, but to 
^ remove unlawful restraint. The party thus 
<< interested in the custody will be presumed to 
^ represent the wishes of the person restrained 



"so far as to enable him to set the remedial 
" power of the Court in motion. But the right 
<< properly speaking extends no &rther than 
" that." 

Again, p. 463: "The term imprisonment 
» usually imports a restraint contrary to the 
" wishes of the prisoner, and the Writ of 
« Habeae Corpue was designed as a remedy for 
<< him, to be invoked at his instance to set him 
<* at liberty, not to change hie keeper** 

In New York, 1847, Hurd, p. 618, Oakly, J.» 
said : « The true view is that the rights of the 
" child are alone to be considered, and these 
** rights clearly are to be protected in the enjoy- 
<< ment of its present liberty, according to its own 
" choice, if arrived at the age of discretion, and 
« if not, to have its personal safety and interest 
" guarded and secured by the law acting through 
a the agency of those who are called upon to 
" administer it." 

Page 633, Rex v. Detavel, liOrd Mansfield said : 
" The Court is bound ex delnto Jtutitite to set the 
I* in&nts free from an improper restraint, but 
« they are not bound to deliver them over to 
(i anybody nor to give them any privilege." 

Page 534 : ^ The Court does not feel bound 
<< in all cases to deliver the child into legal 
" custody where it has not been abused or trans- 
<' ierred. It has been said, indeed, in such cases 
" that the Habeas Corpus ceases to be a remedy 
^ for the father. It does not cease to be a 
" remedy. It never was a remedy to that ex- 
" tent." 

Page 537 : In re lAoydj the child was between 
11 and 12 years of age, and she was allowed to 
choose. Here the Court intimated that she 
would have been allowed the privilege had she 
been only 7 years old. Tindall, C. J., said : 
" Had she been under 7 years of age the Court 
" would have said that she could exercise no 
" discretion." 

Commonwealth v. Hammond: The child was 
between 11 and 12, and its wishes were con- 
suited. 

The People v. Ordronaux: Three children, 16, 
13 and 9 years. All consulted. 

Pages 664-6-6. The State v. Cheesman : Child, 
age 1.3}. Southard, J., said, after defining ob- 
jects of writ, !.«., to relieve from restraint or 
imprisonment : " Wherever there is no impri- 
<< sonment there is no ground for the writ, and 
(^ I apprehend no case can be cited where the 
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« writ is either used to determine a question of 
" property or the conflicting rights to the pot- 
<< session of the person." 

Now, let ns apply the law and the authorities 
to the present case. The child is oyer 15. I 
hare examined her. She is bright and intelli- 
gent eyen beyond her years. She answered all 
questions clearly, and has expressed a decided 
prefisrence to remain with respondent, where 
she says she has been under no restraint, has 
been treated as one of the family, and has be- 
come attached to them, and where she desires 
to remain. The petitioner has relied wholly 
upon the reservation in the contract, t.^., that 
she might claim the child wheneyer she chose. 
The Court here is not to determine the nature 
or extent of this reservation nor the petitionei's 
rights under it, but have to say if under the 
prerogative Writ of Habeoi Corpu$^ and under 
the circumstances of this case, they will coerce 
this young girl into returning to petitioner. It 
is not alleged, or if alleged, only generally, and 
no reason is assigned, why the child should be 
removed. It is not shown how she can be in- 
jured by remaining ; on the contrary, the re- 
spondent is proved by the affidavits to be a most 
respectable, worthy &rmer, in good repute, and 
one in whose family a child like Margaret 
Rickerby would be well cared for in every way. 
It is said that he intends leaving the country. 
This he denies, except temporarily. He swears 
that he has no intention of removing his resi- 
dence from Canada. 

I have no doubt that petitioner is actuated 
by the best of motives. I have great sympathy 
with the good work which is being done by the 
Home which she represents. But in law she 
only stands before the Court as a parent would, 
and I am bound to say that under similar cir- 
cumstances, if a parent had put out its child to 
service, and should attempt by virtue of the 
Writ of HaheoM Corpus to enforce the contract 
and obtain possession of the child, I should, 
under the law and the precedents, be compelled 
to quash the writ and to say, as I am now com- 
pel led to say, that the child Margaret Rickerby 
is at liberty to remain with whom she pleases. 
Tbe Court will not exercise any coercion, and 
the writ is quashed, but without costs. 

Writ quashed. 

HaU^ White j* CaU for petitioner. 
CanUrand j- Hurd for respondent. 



RECENT UNITED STATES DMCISIOSl 

Ifuuranee — Fire Policy — StatemaU at (9 di^Ma 
of detached building.-^A statement In a fire policj 
describing the building which contained tb« 
personal property insured, as " detached at least 
one hundred feet," held, a warranty, and not a 
mere description of the building, for the pur- 
pose of identifying the personal property insur- 
ed contained within it, the building haTiu^ 
already been sufficiently described by its oirner- 
ship and situation. 8de Wall v. East Birer Ins. 
Co., 7 N. Y. 370. The phrase is not merely ds- 
criptive of identity, but relates to the chaiacter 
of the risk. Thus understood and appearing in 
the &ce of the policy it amounts to a warrantj. 
Alexander v. Germania Ina. Co^ 66 N. T. 464 ; 
Richardson v. Protection Ins. Co., 30 Me. 273: 
Parmalee v. Hoffman Ins. Co., 54 N. Y. V^i. 
The language of the phrase is not void for am- 
biguity. Higgins V. Mutual Lifb Ins. Co^ 74 
N. Y. 6. But the sensible construction of tbe 
language is, and it is held to mean, detachd 
one hundred feet from any other bnildin^ of 
such chaiacter as to constitute an exposiure asd 
increase the risk. Where a choice is to be made 
between two constructions, the one ligoroos and 
hard and producing a forfeiture, and the other 
natural and reasonable and supporting the obli- 
gation, the latter construction isto bepreferr^l 
Baley v. Hartford Ins. Co., 80 N. Y. 21. Ac- 
cordingly held, that a small frame building, tea 
by twelve feet on the ground, sevoi feet bigtu 
clapboarded, and ceil^ inside, having a chim- 
ney but no stove in it» situated seventy-fire 
feet from the building containing the insured 
property, the evidence tending to show that it 
did not increase the risk, did not mak« a breach 
of the condition mentioned. Judgment of 6^- 
oral Term reversed, and of Circuit affinned 
Burleigh v. Adriatic Fire Innuwtee Co^ ^^* 
York Ct of Appeals, October 17, 1882. 

Atiomey^PurehoM ^ MaUer in Svii jf^ 
client— An attorney at law cannot pnrchaw 
from his client the subject-matter of litigatioB 
in which he is employed and acting, if as part 
of his negotiations for the purchase, he adri^ 
his client as to the probable outcome of the 
litigation, and its effect upon the value of thr 
property he is seeking to purchase. See WeS 
V. Raymond, 21 Ind. 305 ; Simpson v. Lamb, 1- 
C. B. 306 ; Hall v. Hallett, 1 Cox, 134 ; Wood 
V. Downes, 18 Ves. 120 ; Hawley v. Cramer. 4 
Cow. 737 ; Henry v. Baiman, 25 Penn. St. 359 
Armstrong v. Huston's Heirs, 8 Ohio, 654; L> 
Circ. Ct. Colorado, July, 1882.— iZo^ert ▼ ^*' 
ehally (U. S. Circuit Court) 13 Federal Reporter 
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Vol. v. DECEMBER 2, 1882. No. 48. 

LIABILITY FOR NEOLIOENCE OF CON- 
TRACTOR, 

The decision of the English Court of Appeal 
Id a much debated co s e Pereival ▼. Hughe* — ^is 
of interest, and touches a point whioh is likely 
to recur in cities where old buildings are being 
replaced. The defendant was the owner of a 
house standing at the corner of two streets, 
between a house belonging to the plaintiff and 
a house occupied by B. The defendant being 
desirous of rebuilding bis house employed a' 
competent architect and competent builders to 
rebuild it. The defendant's new house was a 
story higher than the old house and the base- 
ment was lower. After the houso had been 
nearly finished, the workmen employed by the 
builders began to fix a stair -case. In doing this 
they negligently, and without the knowledge 
of the defendant or his architect^ cut into a 
party wall dividing the defendant's new house 
and B.'8 house. The consequence was that the 
defendant's house fell, and the girders having 
become displaced, injury was done to the plain- 
tiffs house, for which he sued the defendant. 
The fixing of the stair-case was not in itself a 
haaardous operation, if it had been carried out 
with ordinary skill. On these fiicts the Queen's 
Bench Diyision held that an action was main- 
tainable against the defendant for the injury 
done to the plaintiff's house. The Court said : 
^ The case appears to us to fiill within the 
principle of Bower y. PeaU, 1 Q.B.D. 321, which 
must now be taken to have superseded BuUer 
y. Hunter, 7 H. A N. 826, so fiu: as the cases are 
in conflict." The defendant appealed from this 
decision, and the judgment has been affirmed 
by Lords Justices Baggallay and Brett, — Lord 
Justice Holker dissenting— (L.R., 9 Q.B.D. 441) 
It was admitted that it is no defence to an ac- 
tion for intentionally interfering with a right 
ot support, that the wrong-doer employed a 
competent contractor, and that was the ruling 
in Bower ▼. Peate ; but it was contended by the 
defendant in the case of Pereival ▼. Hughee^ that 
there was no intention to inyade the neighbour's 



right, and the injury was attributable to care- 
lessness in executing a piece of work in itself 
harmless. Lord Justice Brett, however, did not 
think this distinction was sustainable. << The 
duty," he observed, << was so to do the work of 
rebuilding as not to injure the adjoining owners. 
The defendant was bound to take all reasonable 
means to avert danger. The duty began im- 
mediately after he undertook the work and 
ended only when the house was so built up and 
finished as to be a support to the plaintiff's 
house. During that time is the defendant lia- 
ble only for the things which he has done, or at 
least has ordered to be done ?' The defendant 
cannot delegate his duty so as to get rid of his 
liability. A negligent act was committed in 
the course of ro-building ; the workmen of the 
contractors employed by the defendant tamper- 
ed with the party-wall so as to cause injury to 
the plaintiff's house. The negligent act was 
committed long after the undertaking was com- 
menced, in ^t it was nearly concluded ; but 
the negligent act was committed before the 
whole intention was carried out. The workmen 
did something which they were not ordered to 
do ; but they did it with the intention of doing 
work for the benefit of the defendant ; the result 
is the same as if the architect himself had or- 
dered the act to be done; for the wall was 
tampered with before the whole undertaking 
was finished." 

This decision appears to be in accordance 
with the rules of our Code. See, also, the case 
of MeRobie Y, Skuterf 25 L.C.J. 103, in which 
Mr. Justice Papineau, in the Superior Court, 
held the proprietor responsible for an accident 
arising from the failure of a contractor to put a 
railing round an excavation which was made 
for the purpose of laying a drain. 



IMPROVEMENT OF STREAMS. 
The Supreme Court^ on the 28th ult, unanim- 
ously reversed the decision of the Ontario 
Court of Appeals in the case of McLaren v. 
Caldwell, and affiirmed the decree of the Court 
of Chancery, which granted to McLaren an 
injunction restraining the defendant Caldwell 
from making use of the improvements on cer- 
tain streams. These streams, in their natural 
state, where they passed through McLaren's 
property, werenon-fioatable, and could not have 
been used for the purpose of transporting saw 
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logs, Ac, to market. McLaren, at his own ex- 
pense, effected improyements which enabled 
log8 to be floated down. The question was as to 
the right of other parties to avail themselyes 
of these improvements. 

Vice-chancellor Proudfoot had granted 
an injunction to restrain the defendant from 
interfering with or using the improvements 
placed by the plaintiff on certain streams 
of which he claimed to be seised in fee simple, 
and the use of which the defendant contended 
was a common right under the common and 
statute law of Ontario. The Court of Appeal 
of the Province, by a majority, reversed this 
decision, Chief Justice Spragge, Justices Patter- 
son and Morrison concurring in over-ruling 
the Court below, and Mr. Justice Burton dis- 
senting from their view. The present appeal 
was from the judgment of the Ontario Court 
of Appeals and was aigued at a former time. 

The following is a report of the substance of 
the observations made by the Chief Justice: — 
The plaintiff contended that the stream, where 
it passed through his property, was by nature 
non-navigable and non-floatable at all seasons 
of the year, but that he had by artificial m^ns 
placed upon his own property certain improve- 
ments which enabled him to convey logs and 
other timber down the stream. The main 
question at issue was — had the appellant the 
legal right to prevent the respondent, as he 
sought to do, from driving his logs through 
these improvements and so utilizing the 
streams which were the appellant's property, 
or were those streams part of the public high- 
way and therefore open to the respondent in 
common with the appellant and the public 
generally ? It could not be disputed that) if 
the portions of the streams in which the im- 
provements were made were incapable of float- 
ing lumber, and if the fee simple of the streams 
was in the plaintiff, the public had no right at 
common law and the plaintiff had the sole 
right to deal with the bed and soil of the 
stream, and to place such improvements there- 
on as he might choose. While it seemed to 
be admitted that the public had no right to 
make improvements on the plaintiff's property, 
it was claimed that in Ontario where streams 
of the character mentioned were capable of 
being navigated by such improvements made 
by the owners of the soil whereby timber 



could be floated, the pablic had an sl»okt« 
common law right to ose mch improveoe&te 
and to deal with the streams as if they bd 
been naturally floatable, that was, floOable 
without the aid of artificial impfoventeDts, k^ 
this right) it was also claimed, wss confami 
upon the public by Tirtiie of the Act, 12 Tict, 
cap. 87, sec. 5, which was repealed hj tbe 
Consolidated Statutes of Canada in 1859, tet 
practically rOi^nacted by cap. 48 Coosolidatzd 
Statutes U. C, sections 15 and 16. There coold 
be no doubt that statutes which encroacbed 
on the rights of the subject^ whether as r«gafd- 
ed person or property, ahould recetve strit: 
constmction, and, if a reasonable doubt remiia- 
ed, which could not be satisfoctorily solved, the 
subject was entitled to the benefit of the doabt 
In other words, he should not be injured u 
person or property unless the intention of tb? 
Legislature to interfere with the one or tike 
away the other was clearly and uneqidvocal] j in- 
dicated. If the appellant's contention were cor- 
rect, they were met at the ontset with the incoe- 
gruity of the Legislature enacting that it sbodld 
be lawful to float saw-logs, etc, down itrouBi 
which from the nature of the saw-Iogt, dtc^ 
should be floated down. In other won^ i: 
seemed most unreasonable to suppose that tbe 
Legislature intended to legislate that it eb<K:i 
be lawfdl to do what in the very nature of thia^^ 
could not be done. Was it not more reasoiabli 
to assume that the Legislatnxe was dealing vitb 
a subject matter capable of being used in tk 
manner in which it was declared that it ^o^!'^ 
be lawfhl to use the same, and that its Uogiia^e 
had reference to all streams on or through 
which sawlogs and other lomber could be floated 
either at all times or durin^^ the spring, gmsiQ^r 
or autumn freshets ? In his opinion tiie objed ci 
the Legislature was in the interest of the luc^- 
ber business not to interfJere with or take aaj po- 
vate rights, but to settle by statutory declanticn 
any doubts which might exist as to streaou in- 
capable of being navigable by boala^ etc^ bot 
capable of floating sawlogs and timber at certeifi 
seasons of the year. Having establiriied this 
right) the Act went on to preTent the obstznc- 
tion of such streams, subject, nererthelesi to tb€ 
restrictions imposed in respect to erectioiu for 
milling purposes on such streams. It was no^ 
however, intended to interfere with private pro- 
perty and private rights to streams which were 
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not by nature floatable at any season of the year. 
If the Legislature contemplated what was now 
contended for and intended the enactment to 
apply to streams non-floatable at all seasons, as 
there was no pretence for saying that the Tiegis- 
lature had conferred any right on the parties to 
enter upon private property and make the non- 
floatable stream floatable, and as they could not 
be made practically floatable by operation of law, 
what was the precise legal right conferred on 
the public by the statute ? Was it not obvious 
that the only effect of the enactment could be in 
such case to confer upon the public the right to 
use private property and the improvements 
thereon without making any compensation 
therefor ? Was it then possible to infer any such 
intention from this section ? Had it been present 
to the mind of the Legislature, it should have 
been, and he thought would have been clearly 
and unequivocally expressed. It was not possi- 
ble to attribute to the Legislature an intention 
so unreasonable and unjust unless the language 
wa0 so unambiguous as to admit of no doubt of 
the construction. He could not appreciate the 
force of the parallel drawn by Mr. Justice Pat- 
terson in regard to public highways, which ap- 
peared to him entirely to beg the question. 
Dealing with the contention for the right to use 
the improvements of a proprietor, by which he 
had made the stream floatable, the Chief Justice 
said the proprietor of a non-floatable stream who 
made it floatable for his own use did no more 
than if he had made a canal through his pro- 
perty. He did not interfere with his neighbor. 
He took nothing from the public, who could 
neither use the stream as it was nor improve it 
except by the permission of the proprietor, and to 
whom, having no right or property therein, the 
improvements of the proprietor did no wrong. 
It had been urged that to allow an individual to 
shut up a stream 100 miles long because he might 
own small portions of the stream not floatable 
in a state of nature, would be unreasonable, but 
it seemed to him to be forgotten that it was 
not the individual who shut up the stream. It 
was closed by natural impediments which pre- 
vented such portions being used for floating 
purposes, and as it was admitted that the public 
had no right to enter upon such portions and 
make improvements whereby the stream might 
in those parts be made navigable or floatable by 
reason of Its being private property, the stream 



is as efiectually shut up by the refusal to permit 
an entry and improvements to be made as if the 
proprietor himself made the improvements and 
prohibited the use thereof by the public. If the 
use of the non-floatable portions was as necessary 
for carrying on lumbering operations as had been 
urged, the obvious means to secure the right to 
use private improvements would seem to be to 
obtain on pajrment of an adequate consideration 
the proprietor's permission, or if the streams 
were unimproved, to secure from the proprietor 
the privilege of making such necessary im- 
provements, or failing the ability to accomplish 
this, if the development of the public domain, 
the exigencies of the public, or the business of 
the country was of such paramount importance 
in comparison with individual loss or incon. 
venience as to require that private rights should 
give way to the public interest, the remedy 
should be sought at the hands of the Legislature 
through the instrumentality of expropriation, 
with suitable and full compensation under and 
by virtue of the right of eminent domain. There 
was nothing to justify the conclusion that the 
Legislature intended in this provision to exer- 
cise its right of eminent domain and expropriate 
the property of owners of streams not by nature 
navigable or floatable, or any property or im- 
provements the ownen might make or place 
thereon. His Lordship cited the case of Horroek 
V. Worthipf Best and Smith's Reports, and point- 
ed out that he was strengthened in the conclu- 
sion at which he had arrived by the weight of 
judicial opinion in Ontario, as expressed in the 
Boyle case by Chief Justice Draper, Chief Jus- 
tice Richards, Justices A. Wilson and J. Wilson, 
in Whelan v. McLaehlin^ and McLellan v. Baker, 
by Chief Justice Hagarty and Justices Qwynne 
and Gait, and in this case by Vice-chancellor 
Proudfoot and Mr. Justice Burton, while Chief 
Justice Spragge and Justices Patterson and Mor- 
rison had over-ruled the previous decisions on 
the point. There were thus three Chief Justices 
and five Justices in sup|)ort of the conclusion 
at which he had arrived, and one Chief Justice 
and two Justices taking a different view. In 
1877, in the Revised Statutes, the Legislature, 
after all the decisions to which he had referred 
in previous cases had been given, re-enacted 
chapter 48 of the Consolidated Statutes of Upper 
Canada, passed in 1859, in almost the same 
words as follows :^" All persons may during 
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the spring, summer and aniamn freshets float 
saw-logs and other timber, rafts and crafts down 
all streams, and no person shall, by felling trees 
or planing any obstmction in or across any 
such stream, prevent the passage thereof. In 
case there ^is a convenient apron, slide, gate, 
lock or opening in any such dam or other 
structure made for the passage of saw-logs and 
other timber, rafts and crafts authorised to be 
floated down such streams as aforeraid, no per- 
son using any such stream in manner and for 
the purpose aforesaid, shall alter, ignore or 
destroy any such dam or other useful erection 
in or upon the bed ot or across the stream, or 
do any unnecessary damage thereto, or on the 
banks thereof." Considering, then, that up to 
the time of the passing of this Act all the deci- 
sions of all the judges with no dissenting voice 
from 1863 to 1876 placed upon this enactment 
the construction now contended for by the 
plaintiff, if such construction was so clearly 
contrary to tiie intention of the Legislature, so 
opposed to the development of the Crown 
domain, so antagonistic to the interest of the 
public, and so disastrous to the lumbering busi- 
ness of the country, as had been so strongly 
urged before this Court, could it be supposed 
that the Legislature, in revising the statutes after 
such a series of decisions, and only one year 
after the latest decision, would not have cor- 
rected the judiciary either by a declaratory Act 
or by new legislation, and have Indicated in 
unmistakable language that private improve- 
ments of non-floatable streams should be subject 
to public user, and more particularly so if such 
user was to be without compensation 7 As they 
had not done so, did not this case come with 
great force within the canon of construction, 
that where a clause of an Act of Parliament 
which had received a judicial interpretation in 
a court of competent jurisdiction was re-enacted 
in the same terms, the Legislature was to be 
deemed to have adopted that interpretation 7 
In this case he thought there was unusual cause 
for treating a re-enactment of this nature as a 
legislative approval of the judicial interpreta- 
tion, and for holding that such interpretation 
should not be shaken when it was considered 
that the Legislature from such judicial proceed- 
ings must have known that property was pur- 
chased and held, and investments made, based 
on the claim that by such judicial proceedings 



private rights and property had been established 
and secured. As was said by Lord EUenbovoafh 
a long time ago, it was no new thing fors Conit 
to hold itself precluded in matters reqtecticg 
real property by former decisions upon ques- 
tions in respect of which, ii it were m wu^ 
they would probably have come to a different 
conclusion, and if an adherence to suck detenn- 
ination was likely to be attended by incoD?€^ 
nience, it was a matter to be remedied hj the 
Legislature, which was able to prevent miachief 
in future and obviate all Inconvenient con^ 
quences which were likely to result from it as 
to the purchases already made. For all these 
reasons he was of opinion that the conteatlon 
of the plaintiff should be sustained, and that 
the decision of the Court of Appeal of Ontario 
was not correct, and the Judgment of Tut. 
Clwncellor Prondfoot should be affiimed. Bis 
Lordship further held that the Yice-Chanoellor 
was right in rejecting evidence to prore tLtt 
all streams in Upper Canada were non-flostable 
at the time of the passing of the various Acts : be 
could find nothing to justify him in saying that 
the Vice-chancellor arrived at a wrong cooclc- 
don from the evidence, and declared, in refer- 
ence to the contention that the Attomej- 
Oeneral should have been made a partf to the 
suit, that if this was private property the At- 
tomey-Qeneral had no more right to do with 
the question than any other member of the cod- 
munity, and there was no more reason wbj he 
should be made a parfy than in any other cod- 
troversy between private individuals as to th« 
rights of private property. 

The other Judges (Strong, Gwynne, Henix, 
Foumier and Taschereau) concurred. 
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COURT OF QUEENS BENCH. 

MOHTRBAL, Nov. 20, 18S2. 

DoRioN, C. J., Monk, Bambat, Tissub & 
Cross, JJ. 

MACKINNON (deft below), Appellant^ and THo)n>. 
SON (plff. below), Respondent 

The bu»nes9 qf a bucmt maker woe eoU, »ifit^tht 
goodwill and ail adoanUigte periammg Ut tk 
name and btmnett" o/the vendor, Bdd,t^ 
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this included the trade^mark^ and the vendor 
eotdd not continue to ute a trade-mark exactly 
like that formerly uted by him, though it eon' 
siited of his own name and armt stamped on the 
hUeuil. 

The appeal was from a jadgment of the Court 
of ReTiew, reversing a judgment of the Superior 
Court (See 1 Legal News, p. 64, for judgment 
in Reyiew). 

The action was by Thompson, to restrain 
Hackinnon from using a label and trade-mark 
on biscuit. Mackinnon, in 1876, transferred his 
business as a biscuit maker to 8. J. Thompson, 
and the assignment included the goodwill and 
all advantages pertaining to the name and bu- 
siness. But Mackinnon after so assigning his 
business, started a new business as manufiicturer 
of biscuits, and used a stamp similar to that 
previouslj emplo3red by him, which bore the 
name of " Maekinnon\^ under which was en- 
graved a boar's head, holding a bone in its 
jsws. The Court of first instance was of opi- 
nion that Mackinnon did not, and could not, 
convey the right to the exclusive use by another 
of his name, and the action was dismissed. But 
the Court of Review reversed this decision, and 
condemned Mackinnon to pay the sum of $400 
damages. The appeal was from the latter judg- 
ment. 

Ramsay, J. This suit began by an injunction 
to prevent the appellant using as a trade-mark 
on biscuits the word << Mackinnon's,'' under 
which there wa« a stamp of a boar's head hold- 
ing a bone in its jaws. It appears that respon- 
dent purchased from appellant his stock-in- 
^irade as a biscuit manufiicturer, *< with the good 
will and all advantages pertaining to the name 
and business " of the vendor, appellant, in said 
business. The appellant, before the sale of the 
business, used the words and stamp as above, 
and respondent continued to use them after his 
purchase. Subsequently appellant commenced 
business as a biscuit manu&cturer, and used a 
stamp precisely like that he used before. Now, 
two questions arise: First. Did respondent, by 
the purchase of the good will of the business, 
m the terma uted, purchase the appellant's trade* 
mark 7 Second. Does the use of the name and 
the armorial bearings of a fiunily in a tiade- 
niark alter the character of a trade-mark ? 

I cannot fancy there can be any difficulty as 
to the first question. The words cover the ad- 



vantages to be derived from the name and busi- 
ness of the said John Mackinnon, and it is not 
contended that the stamp and label used were 
not part of his business. 

As to the second question, it has been inge- 
niously asked^Did Mackinnon cease to have a 
right to use his own name and the arms of his 
family 7 I think that would be carrying the 
interpretation rather fiar, and further than is 
necessary on this appeal. It is not a question 
here whether he abandoned the use of his own 
name and arms ; but whether he can so combine 
them, as a biscuit baker, as to make a stamp 
exactly like that of his old trade-mark. And 
on this point I have not the least hesitation in 
saying he cannot, and that beinic bis own name 
and arms does not in the least affect the ques- 
tion. If he finds any advantage or satisfiiction 
in the special use of his name and arms, he 
must combine them in such a way as not to 
interfere with the trade-mark he has sold. I 
am to confirm. 

DoBioN, C. J., concurred in the judgment, 

purely and simply on the contract between the 
parties. 

Judgment confirmed. 

Butler for appellant. 

Wotherapoon, Lafieur t Beneker for respon- 
dent. 



COURT OF QUEEN'S BENCH. 

Montreal, Nov. 24, 1882. 
DoRioN, C J., Monk, Ramsay, Tisbikr A Cross, JJ. 

LoRANOBR, Atty. General, (intervenant below), 
Appellant, and Brid (plff. below). Res- 
pondent. 

Taxation, Direct and Indirect — Tax on Exhibite--^ 
Powers <^ Local Legislature — Proceeding 
for conten^, 

The tax on exhibits imposed by 44 Vict. (Que.), 
cap, 9, was within the powers qf the local 
legislature. 

The proper mods of bringing up a judgment on a 
rule for contempt against the Prothonotary is 
by writ qf error. 

The appeal was from an order made by the 
Superior Court, Montreal, Mackay, J., March 
10, 1882, by which a rule for contempt against 
the Prothonotary was made absolute. See 6 
Legal News, p. 101, where the observationa of 
the learned Judge appear in Aill. 
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Bamsat, J. ThU appeal giyes rise to some 
embarFassment) to my mind, however, to little 
difficulty. There is a technical point to which 
I may at once refer. The action is talsen 
against the Prothonotary by way of a proceed- 
ing for contempt, and the judgment condemns 
the Prothonotary to go to gaol. This is evidently 
irregular. If it he a question of contempt 
the way to hring it up before this Court is 
by Writ of Error. Our Statutes give in 
express terms this remedy. However, without 
the condemnation as for a contempt, it is an 
order in a case, from which there might be 
leave to appeal granted on special application. 
It has not come up to us in that shape. We 
might, therefore, perhaps dismiss the appeal 
without abjudicating on the important subject 
on which it was evidently the intention of 
the parties, including the Attomey.Qeneral of 
the Province of Quebec, to have a decision. 

Although I think it is a wise policy on the 
part of Courts, generally, to abstain from going 
further in delivering judgment than is absolu- 
tely necessary to settle the differences between 
the parti 9S, still there are cases where the 
nature of the question is such as to require a 
more ample treatment. This occurs when the 
question involved is of public interest, and 
where both parties have acquiesced in the 
proceedings and over-looked the technical 
difficulty. To the people of this country the 
settlement oi questions arising on our statut- 
ory constitution is of the utmost moment, and 
the delay of litigation, even for a year, may 
have the most disastrous results. I think, 
therefore, we should be neglecting our duty 
if we fiftiled to deal with this case on its in- 
trinsic merits. 

The Legislature of the Province of Quebec 
passed an Act (43 A 44 Vict., Cap. 9), by the 
9th section of which it is enacted : << There 
shall be imposed, levied and collected a duty 
of ten cents on every writ of summons, issued 
out of any County Court, Circuit Court, Magis- 
trates' Court, or Commissioners' Court in the 
Province ; and a duty qf ten eenU thall be impo^ 
edj levied and eoUeeted on each pramueory note, 
reeeiptj HU qf partieulare and exhibit whaUoever^ 
produced and filed before the Superior Court, the 
Circuit Court or the Mayietratee^ Court, each dutiee 
payable in etampe,^* This Act is declared to be 
an amendment and extension of an Act of the 



old Province of Canada, 27 A 28 Vict^ C^. 
5, <^ An Act for the collection by moans of 
stamps, of fees of office, dues and duties payable 
to the Crown upon law proceedings and re- 
gistrations.'' (Sec. 20.) 

The duties levied under this Act are to be 
K deemed to be payable to the Crown." (Sec. 
3, sub. sec. 2.) These last words might perbapa 
give rise to verbal criticism. It would seem 
by the terms of the B. N. A. Act that the 
Queen forms no part of the Provincial Gk>v- 
emnments. Indirectly the Sovereign nomin- 
ates the Lt.-GN>vemor, but he is not the re- 
presentative of Her Majesty. He acts by 
virtue ot his office, and not by virtue of his 
commission, in this respect unlike the Governor 
Geneml or other officer admimetering the Qov- 
ernment of Canada. But although I think 
this criticism well-founded, as a hd the old 
language has been continued both in sanction- 
ing legislation, and in carrying on those 
branches of administration which have de- 
volved on the local Governments. 

I take it, therefore, that this legislation in*> 
tended and did, in effect, so far as it could, 
declare that in addition to the duties hitherto 
authorized to be levied by stamps on judicial 
proceedings in the Province of Quebec, ten 
cents should be charged for each promissory 
note produced and filed in the Superior Court, 
and that this duty should be collected by 
stamps and should form part of the general 
revenues of the Province. 

It appears that by the 27 A 28 Victoria) fees 
collected in this way for judicial purposes were 
credited to a particular ftmd ; but they were de- 
clared to be fees i>ayable to the Crown, and I 
cannot see that this statntoiy rule of accounta- 
bility, it is really no more, can have any bearing 
on the question before us, except to show that 
they were fees collected for a local object. 

Subsequent to the passing of this Act of the 43 
A 44 Vic. by the Legislature of the Province of 
Quebec, the respondent produced, and attempted 
to file a promissory note, without any stamp of 
ten cents being affixed. The prothonotary refused 
to take it without the stamp, and the respondent 
reftised to pay the daty on the ground that the 
statute was beyond the powers of a local Legis- 
lature. 

It is not contended thai the revenues to be 
collected in the Province of Quebec under the 
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27 k 28 Vic. cap. 5, do not belong to the 
Government of the PxoTinoe, or, as I nnderatand 
it, that the Oovemment of Quebec may not ap- 
ply the proceeds of these duties to its general 
purposes, but the duties so fixed prior to Confed- 
eiation, cannot be altered,'or at all events cannot 
be extended. 

A rule producing results so obyiouslj incon- 
venient^ naturally challenges scrutiny. It is 
difficult to realize the idea that the Legislature 
should have intended to charge the local gov- 
ernments with the support of the administration 
of justice, and at the same time to deprive them 
of the power to extend the means then recog- 
nised by law of providing therefor. The aigu- 
ment, however, is this : the local governments 
have only two means of raising money by taxa- I 
tion ; one is, not by licenses, (as I have already 
observed in the case of Suite v. The Corporation 
^ Three Rivere),* but by legislation with relation 
to matters coming within the class of shop, 
saloon, tavern, auctioneer, and other licenses, in 
order to the raising a revenue for provincial, 
local, or municipal purposes, and by " direct taxa- 
tion witliin the Province " for a like purpose. 

Now, it is said that this ten cents stamp is not 
a license, and it is not direct taxation. 

It is not pretended that it is a licence, — and 
even if it were admitted that it was not direct 
taxation, I do not think the judgment sustain- 
able. 

There is, however, a case of Angere v. The 
Qufeen Inauranee Co.,j which it is contended im- 
plies that a duty being subject to collection by 
means of a stamp, makes it necessarily indirect 
taxation. It has been said that to reverse the 
judgment of the Court below was to over-rule 
the ruling of the Privy Council in Angere v. The 
Queen Inauranee Co. I am not prepared to carry 
the anthority of precedent so far as to say, that 
I shoold be governed by a single decision of a 
higher Court, which appeared to me to be clearly 
against principle, even if that Court drew its 
inspiration from the same sources that we do. 
Still lets should I be bound by a single arrit of 
the Piivy Council, which clearly misinterpreted 
our law. This does not seem to be a revolution- 
ary or turbulent mode of performing one's duty. 

To this I may add that so soon as the Privy 
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Council lays down as a proposition of law, the 
issue being clearly before them, that the local 
Governments have no power to tax otherwise 
than by licenses and direct taxation, and that 
direct taxation means certain taxes, and no 
more, then I shall accept the decision as con- 
clusive and conform my judgments to it, 
although I know that its effect must be to break 
up Confederation. But I am not going to discuss 
anew, or to question what was there decided, but 
critically to examine what really was decided, 
and not what, in the gross, may seem to have been 
said. It appears to me that the report thus ex- 
amined, does not support the view taken by the 
learned Chief Justice, but only that the duty 
sought to be collected in that case by a so-called 
license was in reality an ordinary stamp act, and 
indirect taxation. Their Lordships say : " The 
single point to be decided upon is whether a 
Stimp Act — an Act imposing a stamp on poli« 
cies, renewals and receipts, with provisions for 
avoiding the policy, renewal or receipt, in a Court 
of law, if the stamp is not affixed — is or is not 
direct taxation." It is true they say afterwards, 
in referring to the English and American deci- 
sions mentioned by Mr. Justice Taschereau, 
<< They (the decisions) all treat stamps either as 
indirect taxation, or as not being direct taxa- 
tion." That is, these cases decide that the par- 
ticular stamp Act referred to in each case was 
indirect taxation, else these are ohiur dieta, pre- 
cisely as the case of Angere v. The Queen Ineuranee 
Co. would be an obiter dictum if it decided what it 
is contended it did. No one can seriously contend 
as an abstract question, I should Jbhink, that the 
/orm of collection, the evidence of payment, csn 
determine as to the nature of the impost. If 
there was a poll-tax on each elector, and the 
law said that each elector should take a receipt 
therefor on paper bearing a penny stamp, it 
would hardly be said that the penny stamp was 
a different kind of taxation from the poll-tax. 

So &r as my recollections carry me, there is 
not the unanimity of opinion attributed to the 
economists as to the definitions of direct and 
indirect taxation. It seems to me they are 
generally dealt with as relative rather than as 
positive terms. They are used to express eco- 
nomic results. One of the best known rules is 
that taxation is direct when it is paid by the 
party who is impoverished by it. Thus a duty on 
imports is regarded as indirect taxation, because 
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the consumer and not the importer, nsnallj 
bears the burthen. Bat if the consumer imports 
his own boots, the tax is as direct as it can be. 
Again, if this rule were dogmatically true, it 
would include a license to shoot game, which 
might very well be accorded by a stamp. 

It is very true that the term direct taxation 
being used in a statute in a positive sense, it 
is the particular function of Courts, by their 
decisions, to irive it a positive meaning. In 
dealing with this term the operation is one of 
considerable difficulty, and we must take care 
in performing it not to out-ride our commission 
inadvertently. We have to decide what direct 
taxation is within the meaning of the Act, but 
there is absolutely no warrant in the B. N. A. 
Act ibr our deciding, that the local governments 
are prohibited from collecting direct taxes by 
one form or another. As to licenses it is differ- 
ent ; the /orm there is material. It therefore 
appears to me to be indubitable, that we have 
authority to say that direct taxation in the Act, 
means a poll or a property and income tax and 
no more, but we have no authority to say how 
it shall be levied. 

While generally admitting the utility of re- 
ference to writers on political economy. Judg- 
ments, dictionaries and cyclopaedias for such 
enlightenment as they may furnish, it seems to 
me that there are other guides to interpretation 
quite as safe. As an example, I may quote from 
a still more recent decision of their Lordships 
the following sentence: «It becomes obvious 
as soon as an attempt is made to construe the 
general terms in which the classes of pubjects 
in sections 91 and 92 are described, that both 
sections and the other parts of the Act must be 
looked at to ascertain whether language of a 
general nature must not by necessary implica- 
cation or reasonable intendment be modified 
and limited." The Citizens Ina, Co, # Parwne^ 
(5 Legal News, p. 28.) 

I do not think it necessary to pursue the 
criticism farther on this point, for the power of 
the local legislature to enact the 43 k 44 Vic. 
appears to me to be beyond question, even if 
we were to hold that the tax under considera- 
tion was indirect taxation. We have, therefore, 
happily nothing to limit or to modify. Sub 
sections 14 and 16 give the right to the legis- 
ture of the Province to pass the law in question. 
In proceeding to explain this proposition, it is 



proper to make two preliminaiy remarks: fim. 
that the power of the local governments to tu 
is nowhere confined to licenses and to direct 
taxation, as has been assumed. They are spe- 
cially permitted to impose these taxes, tiitt u 
all ; but this differs essentially from a prohibi- 
tion to impose any other taxes. Secondlj, the 
sub-sections of section 92 must be read vitb the 
general heading to avoid misconceptioiL Tlic^ 
read, sub-section 14 enables the local govern- 
ments to make laws in relation to " The adminU- 
tration of Justice in the Provincei iocludio^ 
the constitution, mauit^fumee, and organizitioa 
of Provincial Courts, both of civil and crimmal 
jurisdiction," Ac. 

Is not the law impugned a law for the main- 
tenanoe of justice in the Province, nay more i 
law modeled on the law existing at Confeden- 
tion for its maintenance? We have held in 
Suite i Three Rwert, that municipal poven 
were to be delimited by wliat then existed. Is 
it not a similar principle we now invoke? 

Again, I would ask is this tax for the per- 
formance of a duty by a local functionary not 
a matter of a merely local nature in this Pro* 
vince 7 Does it conflict with any Dominiofi 
power? Can it be contended for an iosta&t 
that the power to raise money by any mode u: 
system of taxation can be held to signifj this 
the Dominion Parliament could raise money a 
the duties to be performed by local officers t 

I have said that it has been assumed tUt 
the local legislatures had only power to im- 
pose taxes by way of direct taxation, by licenie, 
I mean assumed in discussion, for the pncticf, 
as is frequently the case, is more logical this 
the didactic utterances regarding it As && 
example, a turn-pike on a local road is a tax 
precisely of the same kind as this. It is an 
exaction for a service rendered. So^ when th< 
Qovernment exacted passage money on tbe 
North Shore BaUroad it was a tax of a like 
kind *, and I may add, moreover, it was leried 
by a stamp. 

I am to reverse. 

DoRioN, C. J., delivered a dissenting opinion, 
in which the case of An^i v. The Qmm ^» 
Co.f (cited above), was relied on in support of 

the judgment. 

Judgment reversed. 

Hon. A. LaeotUj Q.Cy for the Appellant 
Maelaren, for the Respondent* 
• An appeal has been taken to the PrifyConoeii 
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APPEALS TO THE PRIVY. COUNCIL 
FROM THE SUPREME COURT. 

The geneial principle by irhich the Judicial 
Committee of the Privy Council is guided in 
couBidering applications for leave to appeal 
from decisions of the Supreme Court has been 
more than once stated ; but in no instance have 
the considerations which influence the decision 
in such cases been explained by their lordships 
with more clearness than io a judgment pro- 
nounced on the 24th of June last, in the case of 
Bank of New Brunswick v. MeLeod. We do not 
think that any report has appeared of this judg- 
ment ; but we find a very clear synopsis in a let- 
ter, which has been communicated to us, from 
Messrs. Bompas, Bischofif k Dodgson, solicitors, 
to Mr. Kaye, Q.C., of St. John, N.B. These 
gentlemen write as follows : — 

« The Petition of the Bank for special leave 
to appeal came on yest«trday before the Privy 
Council. No one appeared for the respondent. 

'^ We regret to have to inform you that after 

hearing our counsel veiy fully in support of the 

petition their lordships rejected the application 

and refused leave to appeal. 

• ••••• 

'•Their lordships' reasons were stated very 

shortly and were to the following effect :-— 

« First. The policy of the Dominion Legisla- 
ture is to discountenance appeals in matters of 
Insolvency, so much so that not even an appeal 
to the Supreme Court of Canada is allowed, and 
the final decision is made to rest with the 
highest court in each province. 

"Second. The Dominion Legislature cannot 
affect the Prerogative of the Grown to grant 
special leave to appeal, but in advising Her 
Majesty whether the prerogative should be ex- 
ercised, the Privy Coancil pays attention to the 
expressed wishes of the colony, and will not 
recommend its exercise except in cases of 
general interest and importance, and then only 
when it manifestly appears that the Court be- 
low have erred in a matter of law. 

" Third. But even if it should be shown that 
the Court below has so erred, leave will be re- 



fused if it appears that the Court below has de- 
cided the case independently of any point of 
law upon a particular view of the facts, for the 
Privy Council adopts the facts as found by the 
Court below, and will not review such findings 
in an appeal entertained as an aot of grace. 
" Fourth. Their Lordships without expressing 
any decided opinion as to whether the Court 
below were right or wrong on the point of law 
(i. e., the construction of the Bill of Sale Act 
and the Insolvency Act of 1875), thought that 
the question was arguable, and if the decision 
had turned upon this alone would have been 
prepared to grant an appeal. But it appeared 
to their Lordships that the judgment of the 
Supreme Court was founded on the special &cts 
of the case as found by the Court, the decision 
as to which affected only the parties to the case, 
and did not involve any general question. Their 
Lordships could not review the finding of the 
Supreme Court to the effect that there was, in 
foot, no agreement to allow the overdraft ; that 
the transaction was a voluntary assignment on 
the part of the Insolvents, and that it was nubde 
in contemplation of bankruptcy to the know- 
ledge of the Bank. 

<< It is iaXx to add that the views clearly ex- 
pressed by their Lordships during the course of 
the argument, lent no colour whatever to any 
supposition that their Lordships agreed with the 
findings of the fi^ts of the case by the Supreme 
Court. 

u Thus it appears that although the tendency 
of their Lordships' opinions seemed to favour 
the views of the Bank, both as to the construc- 
tion of the statutes and as to the true effect of 
the transaction between the parties, yet acting 
on the rules they have now for the first time 
laid down, their Lordships felt themselves con- 
strained to reject the application. 

"The propriety of these rules cannot, we 
think, be questioned, though we much regret 
that in the present instance they should bear so 
hardly on our clients." 



IRREGULARITIES IN THE JURY ROOM. 
In the case of People v. C/ray, decided on the 
12th of August, and reported in 9th Pacific 
Coast Law Journal, p. 778, the Supreme Court of 
California had occaaton to pronounce upon the 
misconduct of a juiy who seem to have been as 
thirsty as the Dublin Jury in 4 recent famoua 
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case were charged with h«ing. It appears that 
some of the jurors, in addition to the " suitable " 
food furnished by the sheriff, obtained and 
consumed fifteen to twenty gallons of beer, two 
demijohns of wine, two bottles of whiskey, and 
also other wine and whiskey at each meal, in- 
cluding break&st. The Court was of opinion 
that where there is reason to suspect that, on a 
trial for homicide, a juror has drank so much as 
to unfit him for the proper discharge of his 
duty, the verdict should be set aside, and in the 
case before the Court, it was held that the jurors 
had been guilty of such misconduct as made it 
the duty of the Court below to grant a new 
trial. 



THE LAWSON^QRAY INQUIRY. 

In the London correspondence of the N. Y. 
Herald^ reference is made to a singular omission 
alleged to have been committed by Mr. Jus- 
tice Lawson in passing sentence on a convict. 
Two or three months ago, one Patrick Walsh 
was put on trial charged with having murdered 
a neighbour who had rendered himself obnox- 
ious by land-grabbing. The evidence against 
Walsh was circumstantial, and was rebutted, 
but ineffectually, by the evidence of a number 
of his friends, who swore to an alihi in his de- 
fence. On his first trial in Dublin the jury dis- 
agreed, but a second jury found Walsh guilty. 
In due course he was executed, and died pro- 
testing his innocence. Before the Parliamen- 
tary Committee in the Giay case, one John- 
son, the official short-hand writer employed by 
the Crown, made the startling statement that 
Walsh had never been sentenced to death. The 
following questions were put to Mr. Johnson by 
Mr. Sexton, the member for Sligo : — 

Mr. Sbxton— Were you present in Green Street 
Court House during the second trial of Patrick Walsh— 
the trial which ended in his conviction for murder ? 

Mr. Johnson— I was present during the whole of the 
commission. 

Mr. Sexton.— Did you hear the judge pass sentence 
on Patrick Walsh ? 

Mr. Johnson— I did. 

Mr. Sexton— Did he sentence Patrick Walsh to be 
buried within the precincts of the jail 7 

Mr. Johnson— He did- 

Mr. Sexton— But did he sentence Walsh to be 
hanged? 

Mr. Johnson.— No ; he did not* 

Mr. Sexton— Did he, in fact, omit the words, " that 
you be hanged by the neck untU yon are dead?" 

Mr< Johnson— He did. 



Mr. SiXTON^Do all the other reporters who were 
present in court concur in this statement of youn ? 

Mr. Johnson— Tbey do. 

Mr. Sexton— Did the Judge ever question tbe ae- 
curaoy of tbe reports attributing to him the omiasion 
of these essential words ? 

Mr. Johnson— No ; if he had done so the reporten 
would have had something to say about it. 

Mr. Sexton— Then Patrick Walsh was hanged with* 
out having been sentenced to be hanged ? 

Mr. Johnson— Tes I 

The evidence is said to have created a marked 
sensation in the Committee, and, if true, dis- 
closes a singular blunder on the part of the 
learned judge, however just may have been the 
verdict of the jury with whom after all, it must 
be said, rested the responsibility for the prison- 
er's punishment. 

As to the result of the committee's work, 
three reports have been referred to in the des- 
patches. The first) drafted by the Attorney 
(General and flavored by the majority of the 
committee, states that Judge Lawson acted with- 
in his jurisdiction in imprisoning Mr. Gmy; 
the second, by Mr. Dillwyn, remarks upon the 
present state of the law of contempt ; and the 
third, by the Irish members of the committee, 
suggests certain alterations of the law and re- 
flects upon the conduct of Judge Lawson. The 
Attorney General's report presented to the 
committee, Nov. 14, further stated that Mr. 
Gray had been allowed to make before the 
committee a statement, which was, however, ir- 
relevant. Mr. Dillwyn, in his report, main- 
tained that Mr. Gray had not been guilty of 
contempt of court. He said the whole subject 
of the state of the law respecting punishments 
for contempt of court should be inquired into. 
After some discussion the committee decided 
that there was no occasion for the House of 
Oommons to take further notice of the matter. 



NOTES OF GASES. 



SUPERIOR COURT. 

Montreal, Oct. 16, 1882. 

Before Rainvillk, J. 

MoMabtin v. Walsh. 

Juriidietion — Deelinatory Exeeption^Ptrmmal or 

Mixed Aetiim* 

An action to ef{forC€ apromite <f%aU of an tmmoiM^ 
ahU and to compel the vendee to execute a 
deedf is purely pertonalf and permmal eerviee 
in the IHttrict qf Montreal on the d^mdatU 
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rendent in Beauhamoi8f the ftoperty in qw- 
Hon being situate in Terrebonne, gives the Court 
in Montreal juriediction. 

This was an action to compel the defendant, 
resident in the District of Beauharnois, to carry 
out a promise, which the plaintiff alleged had 
been made by correspondence and telegrams, 
to purchase certain immoveable property si- 
tnate in the District of Terrebonne, and to 
execute a deed of sale, which had been duly 
tendered to defendant ;— the plaintiff asking by 
the conclusions of his declaration that the 
judgment should avail in place of the deed in 
defiEiult of defendant's executing the same. 

The defendant was personally served in the 
District of Montreal, and denied the jurisdic- 
tion of the Court by a declinatory exception 
alleging that the action was a real or mixed one, 
involving the title to lands In another district} 
and contending that he should have been sum- 
moned before the Court of his domicile, or of 
the district where the immoveable was situate, 
under article 37 of the Code of Procedure. 

Fleet, for the defendant, cited Dallos, Juris- 
prudence, Vol. I, p. 228, subj. Mixed Actions. 

27. Abbott, for plaintiff, cited Bonjean, Actions, 
Vol. II ; § § 273-5, 289, 292 ; Poncet, Trait6 des 
Actions, Titre 2, cap. 8, and cap. 1 0, sections 
1, 2 ft 3; Scriver v. StapleUm, 2 L. N. 190; 
Memits v. BeU, 3 L. N. 159. 

The Court held that the action was purely 
personal, and dismissed the exception. The 
following is the judgment : — 

" Attendu qae le demandeur poursuit le d6- 
fendeur & raison d'une obligation que ce der- 
nier aurait contracts envers lui ; 

" Attendu qu'il all&gue avoir vendu un im- 
meuble an d6fendeur, et qu'ii demande qu'il en 
Boit pass^ acte afin de constater la dite vente ; 

"Consid^rant que par la loi la dite vente a 
en pour effet de transporter la propri6t6 du dit 
immeuble an dit d^fendeur du moment qn'elle 
a 6t£ consomm^e ; 

** Consid^rant que Paction personnelle est 
oelle par laquelle on agit centre celui qui est 
oblige envers soi ; 

" Consid^rant que Taction r^elle est celle par 
laquelle on agit contre quelqu'un, non en vertu 
d*ane obligation qu'il aurait contract6e, mais 
Benlement k raison de la possession qull a 
d'ane chose qu*on reclame ou qu'on pretend 
affectee d'un droit k son profit j 



« Considirant que la pr^sente action est pure- 
ment personnelle et non r6elle, et que I'assi- 
gnation du defendeur devant la Cour Sup^rieure 
pour le district de Montreal est r6guli^re et 
16gale; 

<< D6boute le defendeur de son exception de- 
clinatoire avec depens." ftc. 

AbboU, Tait f Abbotts for plaintiff. 

Robertson j* Fleet for defendant 

[A motion by the defendant to be allowed to 
appeal from this judgment was rejected by the 
Court of Appeals, 28 Nov., 1882.] 

SUPERIOR COURT. 

Montreal, Nov. 25, 1882. 

Be/ore Torrancb, J. 

Sbrry v. Thb St. Lawrbnob Grain Elbvatino Co. 

and Thb St. Lawrrncb Grain Elbvatino 

Co., plff. engarantie, v. Thb Montreal 

Elevating Co., deft, en garantie. 

Procedure — Amendment of Writ and Declaration. 

The allowance of amendments to the writ and de- 
claration is not subject to a fixed rule. The 
Court, in tti discretion, will grant or refuse 
permission to amend, as may best tend to the 
furtherance of justice. 
The defendant, plaintiff en garantie, made a 
motion to amend the writ and declaration, by 
erasing the word << elevating " wherever it oc- 

« 

curred. 

L. H. Davidson, for the defendant en garantie^ 
e contHt, cited Laurent v. Picard, 4 Q. L. R. 73 ; 
Pouliot V. Solo, 5 Q. L. R. 326. 

Per Curiam. The motion is granted on pay- 
ment of costs to the attorney of the defendant 
en garantie, and of his disbursements on the 
exception and its incidents. Vide C. C. P. 
Louisiana, with notes by M. Greiner, pp. 72 & 
164. In Louisiana, it is allowed to plaintiffis 
to set out their full names after an exception 
on that ground. Vide Dubuys v. MoUere, 2 N. S. 
627.- The rule appears to be that amendments 
are reducible to no certain rule ; but that each 
particular case must be left to the sound dis- 
cretion of the Court ; and that the best prin- 
ciple is that an amendment should or should 
not be permitted to be made, as it would best 
tend to the fartherance of justice. 7 Dum. A 

East, 699. 

Motion granted. 

Robertson i Fleet, for plaintiff en garantie, 
L, H, Davidion, for defendant en garantie* 
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8UPKRI0B COURT. 
MoNTUAL, Noyember 25, 1882. 
Bq/otv Torramoi, J. 
Gannon et al. v. Wriqht. 

An affidavit /or eapiatj alleging in the alternative 
that the drfendant is eeereting or ie an the point 
^ ieereting hie property and efeete, j-c, ie in- 
euffleient. 

The demand was for the price of goods sold, 
amoonting to $1 1 . The plaintiff accompanied 
the demand by a writ of eaieie^arrit before judg- 
ment. 

The defendant presented a petition that the 
seixure made be vacated for insufficiency In the 
affidavit 

Pbb Curiam. The following words in the 
affidavit are complained of: *< Que le d^posant 
est inform^ d'une mani^re croyable par Louis 
DesRosiers, commis de Montreal, que le d6fen- 
deur cache, receleet dissipe ses biens, ou est snr 
le point de cacher, receler et dissiper ses biens," 
ko. The defendant complains of this statement 
as being in the alternative and wanting in posi- 
tiveness and certainty, as required in an affidavit. 
It is an elementary rule in pleading, that a pleads 
ing shall not be in the alternative ; — Stephen 
on Pleading, p. 416 of Edition of 1838 ; and the 
rule is as important for an affidavit on which an 
exceedingly harsh proceeding is founded. The 
Court has already decided this point in Oetell v. 
Peloquin^ 20 L. C. Jur. 48, and Maetnaeter v. 
Robertion, 21 L. C. Jur. 161. The petition of 
defendant is granted. 

A. MathieUf for plaintiff. 

Maemasterf ffutehineon ^ Weir tot defendant. 



COURT OF QUEEN'S BENCH. 

Montreal, Nov. 20, 1882. 

DoRioN, C.J., Monk, Ramsat, Tbssier A Cross, JJ. 

Desroches et al. (defts. below), Appellants, and 

Gauthibr (plff. below). Respondent. 

Negligence — Damages. 

Where the damage reetUte from an accident^ without 
fault on either eide^ the lote ie borne by the party 
who euffere it; and when the suffering party 
alone is in fault., the loss is borne by Aim. 
iSb, where a laborer employed in discharging 
railway iron through the hatch q/ a vessel^ 
by his imprudence and disregard qf orders^ 



caused the breaking of a chain which was tuM- 
ciently strong for the purpose for which k vet 
used, it was held that the damage which he o^- 
fered must be borne by himaeff alone. 

This was a case arising oat of an accident 
which occurred while the cargo of the » South 
Tyne/' consisting of railway iron, was being 
discharged in the port of Montreal in May, 1880. 
The appellants are stevedores, and were em- 
ployed in the unloading of the vessel. Gaathier, 
the respondent, and a fellow-workman named 
Archambault, were engaged by them, and while 
tho unloading was proceeding daring the night, 
one of the chains by which the rails were raided 
through the hatch gave way, and the ruls fell 
upon the respondent and his fellow-workman, 
breaking a leg of each. Ganthier sued for$2.>>tX> 
damages, and by the judgment of the Conit 
below he was allowed $400. The appeal wu 
by the defendants from this judgment 

The contention of the appellants was that the 
accident occurred tlirough the negligence of 
Gaathier in not paying attention to the warn- 
ings of the foreman, Piche. The latter obeerred 
that the rails were not kept clear of the beam as 
they were about being raised by chains through 
the hatch, and seeing the danger he warned the 
workmen to push the rails out farther or an acci- 
dent would happen. These admonitioiu were 
disregarded, and the respoident thereby caused 
the misfortune that had befallen him. The 
judge in the Court below had held that emploj- 
ers are bound by law to protect their workmen 
even against their imprudence, but it was sub- 
mitted that this was a doctriner which could not 
be entertained. 

Ramsay, J. This is an action of damages for 
the alleged negligence of the appellants, steve- 
dores, brought by a laborer who had his leg 
broken (necessitating amputation), in unload- 
ing a ship. The particular negligence insisted 
upon is that there were two of the chains used 
in drawing up the cargo, railway iron, smaller 
than the others ; that these smaller chains were 
unfit for the service, and that the accident hap- 
pened by the breaking of one of them. 

The plea is that defendants ha4 used doe ctre 
and diligence ; that the chains were qaite suffi- 
cient for the work, and that the plaintiff had, at 
any rate, contributed to the accident by his own 
negligence, and that, therefore, the defendants 
are not liable. 
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The judgment went for plaintiff ; and certainly 
if he was entitled to recover, one can hardly say 
that the damages were ezccssiTe ; and perhaps 
if the judgment had beenlmerely an appreciation 
of the conflicting evidence of the parties as to 
negligence, it might not have been desirable to 
distnrb it. Bnt the learned judge in the Conrt 
below, to meet the plea of contributory negli- 
gence, went further, and gave the following as 
a motive of his judgment : — 

*' ConsidSrant qu'il est prouv^ que le demand- 
" eur est un jeune homme sans experience, tra- 
"vaillant k la joum^e." 

I cannot concur with the learned judge in 
his statement of this doctrine, which, as ap- 
plied, is hardly supported by the somewhat 
exaggerated view of the law adopted by 
Laurent. On the other hand, the use of ihb 
term " contributoiy negligence " is open to 
serious criticism. It is one of thoee terms 
of the English law which has g^rown up to 
serve a practical purpose (if practical pur- 
poses are really ever served by inexact expres- 
sions); but it is as totally unknown to the 
French Law, ancient or modern, as it is to the 
Roman Law. Nay more, the idea it expresses is 
nowhere recognized in the Roman Law, or in the 
ancient French law, as a general principle ; it is 
only admitted as a general principle by careful 
writers under the modern law apologetically, 
and as an abandonment of strict principle. The 
older systems do not appear to have considered 
a joint iault as a possible legal idea. The fault 
which renders the person guilty of it responsi- 
ble, is such a fault as determines the result, so 
that if the person who suffers, by his fault 
determines the result he must suffer the conse- 
quences, no matter how far the other party is in 

filQlt 

Properly to understand the question one must 
bear in mind that it only arises on the qtuui dSlU. 
As to the damages which arise owing to a d6litf 
the malice decides as to the responsibility. If 
A acta wrong^lly to B, with intention, t. e. with 
malice, the fault of B would be no excuse. 

But if A and B are both in fnult without 
malice, the only juridical question is whose 
faalt determines the loss. The rule of the 
Roman law is perfectly clear : " Quod quis ex 
culpa sua damnum patitur non Intel ligitur 
damnum sentire." And both the French code 
and ours have adopted this rule without a 



shadow of difference, or making any distinction. 
Indeed, there is no logical room for a distinction. 
It may be dificultin practice to decide who is in 
fault ; and if it be impossible to decide, then it 
is as though the result were accidental, and the 
plaintiff must lose. 

The maritime rule of most modem States 
adopted modifications in the case of collision, 
but they are not quite agreed as to the extent 
of the innovation. Abbott says that by the law 
of most of the maritime states, in collision 
without fault, in collisions where t>oth parties 
are in &ult, and where the fault cannot be de- 
tected, the damages are equally divided. 
Emerigon does not, however, agree that this is 
the rule, and contends that the maritime rule 
g^s no further than to divide the damages 
when there is fault, and it cannot be determined 
where it rests. This, too, is the rule of the 
Code de Commiree 407, which only mentions 
three contingencies : — 

1st. Where the loss is due to accident, the 
loss is supported by the party who suffers. 

2nd. Where by the fault of one of the parties, 
then by the party in fault ; and 

3rd? Where there is doubt as to the cause of 
the collision, then the damage is borne equally 
by the two ships. 

We thus find that the Code de Commerce 
utterly rejects the idea or a joint damage, and 
only provides for the case where there is some 
evidence of fault, but not enough to say whose 
it is. Pardessus, commenting this article, says 
that the third may be called a eae /ortuU. This 
is what, in principle, it should be, but what, 
under the rule of the Code de Commerce^ it is not. 

In England different rules seem to prevail. 
Lord Stowell said there were four possible con- 
tingencies : — 1st. Where there is no blame, 
when the loss is borne by the party who suffers 
it. 2nd. Where both parties are to blame, 
when the loss is to be equally divided between 
the parties. 3rd. Where the suffering party is 
alone in fftult, when he bears his own loss ; and 
4th. Where the fault is on the ship which did 
the damage, when the latter must bear all the 
loss. 

These various views show the danger of 
leaving the strict principle in an attempt to do 
a sort of equity. Whether it was this idea 
borrowed from the Maritime law, which has 
worked on the modem French writers, I can- 
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not say, bnt they have giyen some countenance 
to the idea of a joint responsibility without 
adopting the eqoal diyision rule. Larombi^re 
evidently felt the difficulty, and he, after lay- 
ing down the general principle of the Roman 
law in its precise terms, " quod ?utf/' Ac, goes 
on to say : — *< La teuie eoneemon que fioiri j»tM»- 
jtofM /airef e'eti done de permeUre aux tribunaux de 
modirer dona ce eaa (oH il y a fauU de la part du 
U$f)f iuivarU lee eireonetaneee, le ehiffre det 
dommagee et inUr^U ; vol. 5, Nos. 29 and 30. This 
moderating of the damages is under the dis- 
cretionary power of the Court to assess dam- 
ages like a Jury, explained in No. 28, and which, 
though a departure from strict principle, is 
necessary in the practical application of the 
law. 

Less effectively put, the same doctrine is to 
be found in Anbry A Ban : ** II en r6sulte en- 
core qu'on ne peut considdrer comme quasi- 
d61it, un fait qui n'a porte prejudice & autrui, 
que par suite d'une fonte imputable k la per- 
sonne qui a 6prouv6e ce prejudice. Lorsqu^l 
y a eu &ute, tant de la part de I'autenr d'un 
fait, que de la part de celui auquel ce 
fidt a caus6 dommage, la question de sav«ir sUl 
y a lieu k la responsabilit^ et la fixation de la 
part d'iDdemnit6 qui peut 6tre due, restent 
abandonn^es k Parbitrage du Juge. Vol. 4, 
§ 446, p. 755. See also Proudhon on the three 
degrees oijaute of the Roman Law, Vol. 3, 
No. 1495. 

I am, therefore, of opinion that there is no 
difference between the English law and the old 
French law, and that through the technicality 
of << contributory negligence " we have, practi- 
cally speaking, the real doctrine of the Roman 
law, and the only sound juridical rule. To say 
that because the Judge has a discretion to award 
damages, he has also an indefinable discretion 
to apportion them, appears to me to be an 
error of a two-fold character. 

On the merits I am to reverse. There is no 
evidence that the chain was too weak for the 
work. Two of the smaller chains broke, but 
the weight of evidence is in favour of the pre- 
tention of appellants, that the breakage on both 
occasions was due to the persistent disobedience 
and recklessness of respondent and his single 
witness. It is, therefore, within the rule volenti 
non fU tf^uria, 

DoaioN, C. J. I have already in two cases 



repudiated the doctrine of contributory neglig- 
ence as existing in England. It is not our Ut. 
A person is not to be debarred from recoTering 
damages because he has contributed in a very 
small degree to the accident. Bat, on the other 
hand, there must be &ult on the part of the 
employer to make him responsible. If he dot^s 
not use good materials, and an accident o(f qis 
in consequence, he is responsible. The ques- 
tion here is, were the chains strong enongh fi^r 
the purpose for which they were employed? 
If they were sufficient, and by mere accident 
they caught on the beam and broke, the em- 
ployer is not responsible, for there is no &a!t 
on his side. A /orHorit if it was not a mrre 
accident, but because the employee was in fiiult 
in using the chains, the employer is not res- 
ponsible. The chains were being nsed alteru- 
tely on each side ; they never caught on the 
beam on one side, and never broke. Oti the 
side where the accident occurred, thej cs;::bt 
on the beam, and, as one witness remarked, 
something had to break. Either the chaia hid 
to break, or the beam must g^ve away. ^'oT it 
was proved here that the chains ased vei^ 
sufficient to lift eight or nine thousand pouDcU 
so they were more than sufficient to n\^ oa^ 
thousand pounds. In addition to this, it ni 
proved that the respondent did not know hov 
to do his work, and that his disobedience of tl' 
directions given to him led to the accident li 
it had been proved that the chain was inmi- 
cienti the employer would have been IIaM^, 
however much the respondent might hare on- 
tributed to the accident ; but here the empl'T^^ 
was not at all in fault. 
The molt/ of the judgment is as follows :- 
<< Considering that the respondent, plaicti- 
in the Court below, has not established that thf 
injury which he has suffered, and of which h^ 
complains by his action, has been occasioned 
by any fiault, negligence, or imprudence attrilat- 
able to the appellants," kc. 

TsssiEB, J., dissented. 

Judgment reTcrwd 

KerTf Carter j- McOibbon for the app^Hut^^ 
Oaudet for the respondent 
ifoii. R. Jjq/lamme, Q. C7., Counsel. 



Erratum. — In the note of Maekinnon v. 
Thompeon, in our last issue, the names of coao- 
sel were accidentally transposed. Mes^ri 
Wotherepoonf Lqfleur f Heneker were for the Ap> 
pellant, and Mr. BuUer for the repondent 
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RAMBLING RECOLLECTIONS OF OLD 

GLASGOW, 

The judges on circuit, we are told, took up 
their abode in the Star and Black Bull Inns al- 
temately, and walked in procession therefrom, 
always on foot, with a guard of infimtiy, to the 
court bouse. Our readers may perhaps recol- 
lect a yery amusing sketch of Lord Pitmillj in 
such a procession on a wet day, drawn by John 
Gibson Lockhart, and reproduced in Lord Cock- 
bum's Journal. " In returning at night," Nes- 
tor says, "the cavalcade, attended by torch- 
bearers, attracted great crowds. On one 
occasion at the Saltmarket, at the time of what 
was called the Radical Rebellion, seditious cries 
were raised by the populace, when Lord Her- 
mand, one of the judges, snatched a torch from 
the bands of one of the attendants and gave a 
defiant response. This was the last of the flam, 
beau peageants." The whole proceedings must 
indeed have been very curious. The court 
house was behind the old jail at the foot of the 
High stree^ and entered from the Trongate by 
a stair abutting on the prison. The accommo- 
dation for the public was but scanty. << When- 
ever a person was seen to come from the court 
he was surrounded by the motley crowd, with 
the question, *• MTho is their lordships now nU 
ting on T* In those days, of course, few circuits 
passed without a sentence of death being pro- 
nounced, and before 1826 the verdicts of the 
jury were always in writing. The envelope 
containing the verdict was sealed with Dlack 
wax if the prisoner had been found guilty, with 
red wax if otherwise ; so the culprit and audi- 
ence thus learned the result before the seal was 
broken. In the early part of the century the 
magistrates attended executions wearing white 
gloves and carrying white peeled rods or wands. 
The jury always stood during the judge's charge, 
and it was not until Lord Cockbum's day that 
this uncomfortable custom was abolished. Some 
good stories are (riven of juries ; on one occasion 
a juror left the sheet of paper which had been 
supplied to him for the purpose of taking notes, 
behind him, and on examination it was found 
written in large text from top to botton, with 
one uniform line, " John struck Jamea furttj* 
There is another story of Lord Hermand which 
we may quote : There had been a riot in the 
Trongate between some soldiers and citizens ; a 
young officer in endeavoring to lead his men 



back to barracks, drew his sword, which was 
immediately wrested from him by a painter, 
who was brought up at the bar to be tried for 
the offence. In charging the juiy, Lord Her- 
mand was very ang^y. ** Gentlemen," he bawled, 
" the sword was given to this officer by his 
Majesty, and none dared to take it from him 
but he who gave it. Had it been I that had 
that sword, and the painter had sought to de- 
prive me of that we«.pon, I would — I would — I 
do hot know what the consequences might have 
been." His lordship at this stage almost lost 
the power of speech, and his colleague (Lord 
Justice Olerk Boyle) brought him a tumbler of 
water from the closet behind. The man was 
acquitted and the audience applauded, on which 
the judge ordered the court to be cleared, which 
was done by a party of soldiery with fixed bay- 
onets I In transportation cases their lordships 
used to indulge at great length on the rigid 
nature of the law in the penal colonies. In one 
of these long addresses a young girl got tired 
and interrupted his lordship with the exclama- 
tion : " Never mind, my lord, lUl get a black 
man there." His lordship, nowise disconcerted, 
merely interjected, " Then, deeply sympathising, 
as I certainly do, with the black man, I was 
going on to say, before you interrupted me, 
that if you are ever again found swerving from 
the paths of honesty, you will find a severer 
law in that region than you have found in this.'' 
We have not space to do more than briefly to 
notice the amusing description of the sheriff 
and other courts, and of the way in which 
business was conducted therein. One figure, 
however, deserves to be alluded to before we 
conclude. This was a bailie who often astonished 
the audience in the police court by his use or 
abuse of the English language. All persons 
whose cases required more attention he ordered 
to be *< reprimanded " (remanded) until next day 
or some further day. It was the same worthy 
magistrate who occasionally addressed aban. 
doned offenders, solemnly telling them that 
henceforth they must be careful ot their conduct, 
as <* the eye of the Almighty and the Glasgow 
police would be on them." Remembering the 
formality he had witnessed at a Circuit Court 
recently held, the same functionary, in sen- 
tencing a man to sixty days' imprisonment, put 
on his cocked hat, and solemnly uncovering his 
head, implored a blessing on the culprit's soul. 
— SeoUuh Law Magazine. 
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MECByr U. S. DECISIOtlS. 
Copj/T^ht — Exhibiitd play may not be rtproju- 
etd/rom mmiory. — Ooe who has obt»tued & copy 
of a play which has been prodaced on the stage, 
but has not been published, Irom memory alone, 
is not eotitltid to exhibit the same, aad aa in- 
junction will issne tu prevent hii doing so. 
Eeene v. Kimball, 16 Gmy, 345, overruled. The 
qnestioQ decided in Keone v. Eimball had never 
until then been determined in any reported 
case ; it had been discussed in Keene v. WheAt- 
ley, 3 Am. Law Reg. 33, where a decision of it 
hid not been necessary to dispose of that case. 
The cose of Keene v. Kimball has not since 
been reaffirmed hem nor elsewhere, nor has it 
been distinctly denied by the decision ot any 
abjudicated cose, except that of French v. Con- 
nolly, decided by the Superior Coart of New 
York, which is not the final tribunal in that 
State. An examination will however show va- 
rious and conBictlng opinions expressed by ju- 
rists as well as by text writers of high respec- 
tability upon the question involved. Palmer v. 
DeWitt, 2 Sweeney, 630, and 47 N. Y. 532 ; 
Ciaine v. Aiken, 2 Bias. 215 ; Shook v. Rankin, 
6 id. 4lT ; Boucicault v. Fox, 6 Blatch. 9s. The 
decision in Keen e v. Kimball must be suataiDed, 
if at all, upon the ground that there Is a dis- 
tinction Lietween the use of a copy of a manu- 
script play obtained by means of the memory or 
combined memories of those who may attend 
tbe pUy as spectators, it having been publicly 
represented for money, and of one obtained by 
notes, stenography or similar means by persons 
attending the representation ; that in the farmer 
case the repreaentation of the play, the copy of 
wblch was thus obtained, would be legal, while 
in the latter it would not be. The theory that 
the lawful right to represent a play may he ac- 
quired through tbe exercise of the memory, but 
not through the use of stenography, writing or 
notes appears entirely uusatistactory. The au- 
thor has a right to belitvo that in purchasing 
their tickets of admission, persons do so for the 
pleasure or instruction that the performance of 
his drama will afford ; and tbnt they d<i not do ' 
eo In order to invade his privilege of represen- 
tation which, as it is of value, he must desire ', 
to preserve. The special use made by the au- j 
thoi for bis own advantage of his play by a 
representation thereof for money ia not an aban- ' 
donment of bis property or a complete dedica- 



tion of it to the public, bat is entitely CDUduii 
with an exclusive right to control such rqin- 
BentatiOD. Boberts v. Myers, 23 An. Law Be;. 
39T, The ticket of admisdon is a liocmelo 
witness the play, but it CAimot be treated mi 
license to the spectator to represent tbe dnmi 
if he can by memory recollect it, while ii U not 
a license so to do if the copy is obtaioal I7 
QOlce or stenography. In whatever mode Ihc 
copy is obtained, it is the nee ol it fbi lepn- 
senlAtion which operates to deprive tfaeunlK.'T 
of his rights, TompkiiuT. Ilaiittk. lli>Ni;bi- 
aette Supreme Judicial Court, Hay, 188:, 



QENERAL NOTES. 

ThiLite JcdgeDkcuhovd.— TheHoiLLT.Draa- 
niond. an ei-Juitee of the Court of QuMii'i Btufi .i 
the PravJDM gf Quolno, died on tha i4ih fivm}«. 
iwed m. The dei-eii»ei1 wn" bom io OolertiBf. In- 
land, nn the 26ib May, ISl.t. ud came lo thu nuErn 
in W&. He wu educaled at the Nkolei C..,:^^. 
clndied law with Mr. Juetios Di;, wu idmincl 1^ 
ibe Bar Id 1«.%. and vu man sfterwuds ewwrd ib ibi 
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.., :<. the disBlnti 
been ilgfesled id tb( 



if Ihe Jin.- 



fgr tba city, he wss elected for Portneaf, & 
1^7 be^ume momber for Eheffurd, and immt 
If stterwnrds, on tbe formaliuD of th« Bal 
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seat in the pnhiet 

Attomeir-U 
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I Dt,^, toXat into oppoeitiun to bis M <ri 
smstned in pHrliamrnl, honwK. r 
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NOTICE OF INJUNCTION BY TELE- 
GRAPH, 

In these days of easy telegraphic commnni- 
cation, it often becomes an interesting question 
bow &r the wires may be used to prevent the 
orders of the Court from being trifled with, or to 
convey them to a distance. We find a recent 
illustration in a case of C M, #• 8, L. R. Co., v. 
Jckfuon, before the Court of Chancery in New 
Jersey, in which it was held that a notice by 
telegnph of the granting of an injunction is 
snfficient, proYided it comes from a source enti- 
tled to credit, and informs the party clearly and 
plainly from what act he is enjoined. The 
Court was of opinfon that advice of counsel 
that the notice may be disregarded, is no justifi- 
cation. The proceedings were for contempt in 
not obeying an order of injunction. The order 
of injunction was granted at Newark on June 
20, 1881, about midday, and was directed to the 
city council of the city of Cape May, directing 
them to desist and refrain from passing a 
certain ordinanoe. The council, it was under- 
stood, were to meet the evening of the same 
day for the purpose of passing the ordinance, 
and the distance of Cape May from Newark 
prevented actual service of the order until the 
next day. Notice of the fact of the order being 
made, prohibiting the passage of the ordinance, 
was sent to the president of the council by tele- 
graph, and was received by him, and read to the 
council on the evening of the 20th. A special 
mtiSRenger sent by complainants gave the coun- 
cil the same notice on the same evening. The 
council next day passed the ordinance. 

The Court (VanPleet, V. C.) said: "The 
notice that the defendants had of the order, at 
the time they violated the command, was, ac- 
cording to the authorities, entirely sufficient. 
Where the chaige is that the defendant has wil- 
dly contemned the authority of the court, all 
that need be shown is that he knew of the exist- 
ence of the order at the time he violated it: 
Saring v. Kauffmatn^ 2 Beas. 397. Lord Eldon 
held that if a defendant is in court when an in- 



junction is granted, he has sulficient notice of it 
to make it his duty to respect it. He also held 
that if the defendant is not in court when an 
order for an injunction is made, but is informed 
that such an order has been made, by a person 
who was in court when the order was made, he 
has sufficient notice of the injunction to render 
him liable to punishment for its breach : Fm- 
Mfufeov V. fioM, 2 Jao. k Walk. 264. The rule as 
thus stated by Lord Eldon was enforced in HuU 
V. Thomaa, 3 Edw. Ch. 236 ; and HuU v. Thom<u 
is cited with approbation by Chancellor Wil- 
liamson in EndicoU v. Idalhia^ 1 Stock. 110, 114. 

" Notice given by telegraph has recently been 
adjudged in England to be sufficient. The soli- 
citor of the party obtaining the injunction, im- 
mediately after it was g^ranted, notified the 
defendant by telegram, that an injunction had 
been granted. The defendant disregarded the 
notice, and proceeded to do what the notice in- 
formed him he had been commanded not to do. 
The defendant was brought before the court on 
a charge of contempt, and Bacon, V. C, held that 
the telegram constituted sufficient notice, and 
adjudged the defendant guilty of contempt : In 
re Bryant^ L. R. 4 Ch. Div. 98. 

" Notice to be sufficient, need possess but two 
requisites : first, it must proceed from a source 
entitled to credit ; and second, it must inform 
the defendant clearly and plainly from what 
he must abstain. The notice in the case under 
consideration possessed both requisites. It was 
sent by the counsel who obtained the order, 
and it not only informed the defendants what 
act the order prohibited, but warned them, if 
they disregarded the order, their disobedience 
would be a contempt of the authority of the 
court. There is nothing in the conduct of the 
defendants indicating that they had the least 
doubt concerning the authenticity of the notice 
or the truth of its contents. They made no 
inquiry respecting its authenticity or its truth, 
but say that they consulted counsel whether or 
not they could safely disregard it, and were ad- 
vised that they could. This advice, to say the 
least of it, was both injudicious and dangerous. 
It affords the defendants neither justification nor 
palliation. They must be adjudged guilty of 
contempt." 

An English case, which was not referred to by 
the Courti will be found in 3 Legal News, p. 266, 
Tonkifuon v. CartUdgt. 
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CHANOB OF NAME. 

We suppose there is no very cogent reason why 
a person ahout to begin life anew in a foreign 
country should not indulge in the luxury of a 
new name . In somejcases where the patronymic 

H decidedly unpleasant, a change is quite justi. 
Aable. Some of the expatriated, it seems, are 
content to translate their names. La Minerve 
says : «— 

'* II y aenoore des Canadiens 6m\gTiA qat am^rioanis- 
ent leara noms. Un journal des Etata-UniB d^nonoe en 
partioulier nn nommd Toussaint Labont^, qui a com 
meno6 rdcemmoDt k ee faire a)>peler All Saint* Good- 
one. £tait-ce Traiment la peine de se mettre en fnig 
de traduction pour arriver k an pareil r69altat ?" 

We fail to see why M. Toussaint Labonte 
should be found fault with. With true French 
politeness he has sought to make things plea- 
sant for his new friends. He has only been un- 
fortunate in his translation. << Goodman " and 
<< Good body " are common enough English 
names, and either of them would have answered 
his purpose. The << Toussaint " is more difficult 
to render into vulgar English. If he has settled 
In New England, '< Perfect Goodman*' might 
do; or if he had had recourse to an Eastern 
Townships name, he might have called himself 
" Noble Goodman j" or he might have borrowed 
from old English literature and dubbed himself 
« Allworthy Goodman ;" or, lastly, if of sosthetic 
tastes, he might have become << Too, too Good- 



man. 



}» 



SHAM SUITS. 

The English Courts are not disposed to en- 
courage suits which are brought by arrange- 
ment of the parties, or where it appears that 
it is the plaintiff's interest not to succeed. The 
Pall Mall Gazette says : — '* Mr. Bradlaugh's 
latest attempt to invoke the intervention of the 
Law Courts on behalf of the law which is 
violated in his exclusion from the House 
of Commons has resulted in failure. One 
of Mr. Bradlaugh's friends brought an action to 
recover the penalty of JC500 incurred by the 
junior member for Northampton when he sat 
and voted without taking the oath. It was ad- 
mitted that the action was brought merely to 
raise the point of law. The plaifitiflPs counsel 
said he would be very glad to be defeated, and 
Mr. Justice Mathew ruled that, as the Court 
had no security that the real £Eu;ts would be 



brought before it» he most discharge the joij 
and decline to hear the case. The joiy vae 
discharged accordingly, and Mr. Bndlaug&s 
last effort to secure justice from the coorte 
having been defeated, he will now, as he bag 
repeatedly declared, have recourse to other ex- 
pedients. What these other expedients may be 
is not known, but they are hardly likely to ocai- 
duce to the serenity and composve of the 
House of Commons.*^ 



HYPOTHEC Oy IMMOVEABLE 
BEQUEATHED. 

In the case of Pennisan j* Peimiim, before 
the Court of Queen's B^nchat Quebec, the Chief 
Justice, during the term of December instant, 
said that the Court reserved judgment as it 
involved the question decided in the case of 
Harrington j' Cone (5 Legal News, p. 148), now 
pending before the Supreme Court The qae«- 
tion is the effect of the alteation of the old lav 
by Article 889, C.C. 

CONTRIBUTORY NEGLIGENCE. 

Truth is responsible for this report, which 
affords the latest illustration of ttie English 
doctrine of contributory negligence : — 

A pawnbroker was sued for the valae of two 
coats, which the plaintiff had pawned, aod 
which had been injured by mice eating aw»f 
the pockets. It having been proved that crumbs 
had been left in the pockets, it was held bjrthe 
County Court Judge before whom the oft 
came, that the mice had been attracted by them. 
and that the owner had been guilty of ^ coo- 
tributory negligence'*: so the pawnbroker 
triumphed. 



A PROTHONOTARY^S GOLDEN 
CELEBRATION. 
John Sleep Honey, Prothonotaiy of the Su- 
perior Court in the district of Montreal, cele^ 
brated on the 1st instant^ the fiftieth annirer- 
sary of his connection with the Prothonotair'^ 
office. Few would suppose that this worUij 
gentleman had been in harness so long, more 
especially as it would be utterly wrong to im- 
agine that he had been altogether oa^ daring' 
the half century which has rolled away, learing 
so light an impress upon the form and festoxes 
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loDg fiimiliar to the bar. Mr. Honey has the 
best wisheg not only of his own staff, which 
have been heartily tendered, but of everybody 
who during this period has been a witness 
of his unwearied courtesy and indefiitigable 
attention to duty. 



NOTES OF GASES. 



COUR SUPfiBIEURE. 

MoNTBiALy 30 Sepi, 1882. 

Ccram Lobakobb, J. 

J. Lafleur y. G. E. Chbbribb. 

Juci^^l. Qu^un qficier public qui fait arrSter une 
penonne qui est en eoniravention avee la lot, 
fCeat pat reapcntabU dea irregularity qui ae 
trouvent dona la e<mviction et dana U mandai 
d'empriionnefnefU, loraque le priaonnier a itf 
libir€ aur un Brrf <f Habeas Corpus ti la 
convietian caaaie aur un Certiorari. 

2.— Qu'ti inrombe au demandeur de prouver que 
VarretiaUon a itSfaiU tana cauaa probable e% 
par nuUiee, 

S^-Qi^um peraonne autre qt^un aauvage, qui tnz- 
vcille mSme temporairementf aur la rUerve de 
Centffknaw^iffaj aprla avoir re^ un avia dea 
ofieiera du Dfpartement dea Sauvagea^ d, 
Ottawa, lui defendant de rSaider aur^ et d? avoir 
d quitter la dite rfaerve, peut itre Ugalement 
orrHi et traduit devant un magiatral, aur le 
mandat de Vagent du Surintendant Oiniral 
dea Affairea dea Sauvagea, eoTiformSment d la 
43me Victoria^ (Canada, 1880,) cA. 28, aeet. 
22-23-24. 

Dans le conrs de Tautomne dernier, le d6- 
fendeur en sa quality d'agent du Surintendant- 
0^n6ral des Afiaires des SauvageSi fit arr^ter le 
demandeur pour avoir ilUgalement r6Bid6 Bur 
la reserve de Caughnawaga. Le demandeur 
est un tailleur de picrres employ^ aux carri^res 
depuis dizphnit moiB, et qui logeait dans une 
maison de pension da village. II avait re^u 
dn d^put^urintendant un avis officiel d'avoir 
& quitter la reserve. II fut conduit h Lachine, 
mais le constable qui I'avait arrdt6 n'ayant pu 
trouver aucun Juge de pais, le demandeur fut 
remis en liberty. II retouma k Caughnawaga 
oil 11 fut de nouveau arrdt6 pour la mdme 
cause un mois apr^s, et condamn6 h la prison. 

Apr^ avoir 6t6 incarc6r6 huit joutb, il ftit 



remis en liberty sur un Bref d^Babeaa Corpus et 
la conviction fut ca886 sur Ceriiorariy h cause de 
certaines irrdgularit^s dans le mandat d'arresta- 
tion et dans la conviction. 

Sur ces faits, le demandeur intentaune action 
endommages contre le d^fendeur pour $1,000. 
11 all6gue que toutes ces arrestations ne sont 
que des vengeances exerc6es contre lui par le 
d^fendeur, que tout a 6t6 £Bit k la sollicitation 
de ce dernier, par malice, sans cause probable 
et dans le seul but de lui fiiire du tort. Que 
le fait d'avoir r^sider temporairement sur la 
dite reserve, oil il travaillait et prenait sa pension 
sans y avoir son domicile, ne constituait pas 
une offense puuissable par la loi. 

Le d^fendeur plaida qu'il dtait un officier 
public ; et que ce quil avait fait, il I'avait ficdt 
dans TaccomplisBement d'un devoir k lui im- 
post par la loi, et par ob^issance auz ordres 
de ses sup^rieurs. Que d'ailleurs, la loi eut-elel 
laiss6 au d^fendeur quelque di8cr6tion, la con- 
duite reprdhensible du demandeur dans la dite 
reserve aurait justifie ces arrestations. 

A I'argument, le demandeur pretendit que 
son arrestation du 6 D^cembre, et sa mise en 
liberty avant qu'on ne lui eiit &it subir aucun 
proems, euffisait pour lui donner droit k des 
dommages. Car, il y avait lu une reconnais- 
sance que son arrestation 6tait &ite sans cause 
probable. 

£t 11 cita : Addison, Law of Torts, p. 671-4 ; 
Fishers-Harrison's Digest, Vol. III., p. 5617. 

Le dSfendeur soumit d'abord qu'une personne 
qui, dans I'ezercice d'un droit ou dans I'ac- 
compUssement d'un devoir, cause des dommages 
iiquelqu'un, n'est nullement responsable. 

Ill cita k I'appui de cette proposition : David y, 
Thomaa, 0. B. R., 1 L. C. J. 69 ; Bamea v. Moatgn, 
4 Revue Legale p. 542 ; Sourdat, de la respon- 
sabilite. Vol. I, No. 419 j Toullier, Vol. II, p. 
161, No. 119 in medio] Proudhon, Usufruit, Vol. 
Ill, p. 457, No. 1485 in medio ; Duranton, Vol. 
13, No. 699 J Cass. 17 Septembre 1826, (8. V. 
25-1-196.) 

Le d^fendeur £tait justifiable de fiiire arrdter 
le demandeur, puisque ce dernier r6sidait snr 
la reserve des sauvages k Caughnawaga con. 
trairement au Statut 43 Vict., [Canada, 1880], 
ch. 28, sections 22-23-24. 

Le fait que le d6fendeur avait son domicile k 
Montreal, ne I'empdchait pas de raider ailleurB 
s'il le voulait. II y a une difference entre le 
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domicile et la rSndenoe : Demolombe, Vol. I, p. 
636 : Marcadd sous I'article 102 ; Cass. 3 juillet 
1838| (8.y. 38-1-686.) Bemarques dePavocat- 
g6ntod Tach6 et de la Conr. 

Pbk Curiam. " Consid^rant que le demandeur 
reclame des dommages parceqne le d^fendenr, 
abnsant de son antorit6 comme agent des sau- 
yagesi par haine et par malice, Taurait fait 
arrdter et condamner k on emprisonnement de 
▼ingt Jours, sur Paccusation d'avoir rteid^ con- 
trairement h la loi, sur la reserve des sauvages 
de Caught awaga; 

«Consid6rant qu'il est admis que le d^fen- 
deur 6tait aux ^poques indiqu6es dans la de- 
claration, I'agent des sauvages, et, comme tel 
officier public, charge de fiure ez6cuter la loi 
qui interdlt la r6sidence sur la dite rSserve de 
toute personne autre que les individus apparte- 
nant k la bande des sauvages de Caughnawaga ; 

<( Consid&rant qu'en adressant, le premier 
d^cembre 1881, un mandat ordonnant au sh^rif 
du District de Montreal d'arr^ter le demandeur 
et de le traduire devant un magistrat, pour 
avoir refuse de se soumettre k Tordre de I'agent 
du surintendant-g^n^ral des affaires des sau- 
vages de cesser de rteider sur la reserve de 
Caughnawaga, le d^fendeur a agi en sa quality 
d'officier public et dans 1 'execution de son de- 
voir; 

<t Consid^rant que le d6fendeur n*est pas res- 
ponsable des irr6gularites et des informal it6s 
qui ont motiv6 I'annulation de la conviction 
prononc^e centre le demandeur le 176me jour 
de Janvier dernier ; 

" Consid^rant, en outre, qu'il incombait au 
demandeur de prouver que TarrestatioQ et Pem- 
prisonnement dont 11 se plaint avait eu lieu 
par malice et sans cause probable, et qu'il a 
fidlli dans cette preuve ; 

<< ConsidSrant, au contralre, vu la lettre du 
surintendant-g6n6ral des affaires des sauvages, 
du 31 d6cembre 1881, defendant aux employes 
des nomm6s Stewart et Quinlan, au nombre 
desquels se trouvait le demandeur, de rdsider 
sur la reserve des sauvages de Caughnawaga ; 
etvu aussi que le demandeur 'avait le 12 no- 
vembre re^u, comme susdit avis de quitter la 
dite reserve, le defend eur, officier charge d*ex^^ 
cuter les ordres du surintendant-g^n^ral des 
sauvagt s, 6tait, sous les circonstances, justifia- 
ble de ^Edre arrdter le demandeur, et de le tra- 



duire devant un magistrat, et que la dite 
tation n'a pas M ftdte par malice ; 

"La Cour d^boute Paction du demandeur 
avec d^pens distndts k MM. Barnard, Beau- 
champ k Creighton, avocats du d^fendeur/* 

Longpr^ j* David ^xa le demandeur. 

Bamardf Beattchamp 4* CreighUm, pour le d6- 
fendeur. 

(J.J.B.) 



8UPEBI0B CODBT. 

Montreal, December 11, 1882. 

Btfare JiTTfi, J. 

Lanier v. Collette et al. 

If^fiffement ftf Patent — AnnuUmjf <if Patent 

— Damagee. 
Where the repeal qf a patent it a prine^wl object 
qfthe action^ the proceeding should be by eeire 
facias. 35 Vic. c. 26, s. 29. 

Actual^ and not exemplary damagee tpill be awarded 
for imitating a patented invention. 35 Vic. a 
26, Si 23* 

Where the eetential and principal parte of a patented 
machine have been imitated, such imitatian will 
be held an ti^fringement, notmthetanding dieai- 
milarity in other lees important points. 

The judgment of the Court, which is as fol- 
lows, ftilly explains the decision : — 

<< La Cour, etc.... 

" Con8id6rant que le demandeur est porteur 
d'un brevet d'invention, en date du 4 juillet 
1877, pour « de nouvelles et utiles amelioration s 
aux machines k labriquer les cierges,'' et que 
Pinvention que le dit demandeur reclame comme 
sa propriety, et qui lui est reconnue et as8ur6e 
par le dit brevet, sous le nom de " machine k 
fabriquer les cierges de Jean-Baptiste Lanier,** 
consiste : 

<< lo. Dans la combinaison d'un bassin ou cave 
int^rieure dans laquelle est plac6e lacire, ce bas- 
sin pendu par son bord recourb^ reposant sur le 
bord du bassin ext6rieur, de manidre Sl laisser 
un espace qui, rempli d'eau, £ut fondre la cire 
par la vapeur et la chaleur de Peau en Ebulli- 
tion, qui par ce moyen conserve la cire dans sa 
belle couleur, et I'empdche de brCller; 

2o. Dans la combinaison du mouton ou chaa- 
se, avec ses barres ou traverses, et les crochets 
auxquels on attache les m^ches, et la courroie 
ou chaine par laquelle le mouton est sospendu, 
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et le levier qui le &it descendre et monter de- 
dans et de la cnye oa bas8ia int^rieur par fac- 
tion de la courroie oa chalae, de xnaDi^re h plon- 
ger les machos dans la cire et de lea retirer. 
Au)3«i la combinaison du poids et des deuts k 
d^gr68, pour contrebalancer la pesanteur, ainsi 
qae la cheville r^gulatrice.'' 

<< Considerant que le demandeuralUgue main- 
tenant en sa declaration : qu'apr^s avoir obtenu 
ce brevet il a construit des machines conformes 
4 sa dite invention, et les a employees h &bri- 
quer des cierges, dont il iait commerce ; que 
subs^quemment les d^fendeurs ont sans droit 
construit une machine h fabriquer les cierges, 
qui par contreiagon de certaines parties, et par 
equivalent pour d'autres parties, renferme le 
principe mdme de Tinvention du demandeur, et 
en est one contrefa^on evidente ; 

" Que le 20 f6vrier 1879, les d6fendeurs ont 
fait breveter leur dite machine ainsi construite, 
Hous le nom de *< Collette k Ulric's candle ap- 
paratus," |,r6tendant avoir fait de ncuvelles et 
utiles ameliorations dans un appareil k fobri- 
quer les cierges ; et que ce qu'ils r6clament 
comme leur invention, en vertu du dit brevet, 
consiste : 

lu. In a candle-making apparatus, the com- 
bination of a boiler and pipes, with the tank, 
melting vat and frame ; 

2o. In a candle-manufacturing apparatus, the 
combination of the dipping-plunger having sli- 
des with the candle-holder having dove-tailed or 
V shaped strips and hooks, with the frame 
having slide rods and cross beam with pulley ,- 

3o. In the combination with a candle-making 
apparatus having the dipping plunger iitted 
with candle holder, of the lope or chain, pulley 
and winch ; 

Que cette machine des dSfendeurs nest que 
la contreia^on de Pinvention du demandeur, et 
que neanmoins les d^fendeurs s'en sont servi 
depuis le mois d'aoiit 1878, et ont realist au 
moyen d'icelle, sur une fobrication et vente de 
cinq cents livres de cierges par jour, un profit 
net de dnq centins par livre, formant pour la 
periode mentionn6e en la declaration une som- 
me de $13,200 que le demandeur a droit de rd- 
clamer & titre de dommages, avec, en outre, 
$10,000 de dommages exemplaires ; et qu'^ rai- 
son des iiaits ainsi all6gu6s le demandeur con- 
clat : lo. k ce qa'il soit declare que les defen- 
deura se sout iliegalement empares de son 



invention; 2o. k ce que le brevet qu'ils ont 
obtenu soit declare nul, comme leur ayant ete 
octroye en violation de ses droits, et qu'il soit 
fait defense aux defendeurs de se servir de la 
dite machine ; So. enfin, k ce que les defendeurs 
soient condamnes k lui payer la somme de $23,- 
200 pour dommages comme susdit ; 

<< Considerant que les defendeurs ont conteste 
cette demande, disant en substance : 

Que rinvention du demandeur ne consiste 
que dans une combinaison speciale d'organes 
depuis longtemps connus et dans le domaine 
public, et ne vaut que pour I'ensemble de cette 
combinaison, et daLs la forme qui lui a ete don- 
nee par le demandeur ; 

Que Tagencement de la machine des defen- 
deurs est nouveau, et ofifre des differences nota- 
bles et essentielles d'avec celui de la machine 
du demandeur, differences donnant des avanta- 
ges reels qui justifient )e brevet que les defen- 
deurs ont obtenu ; 

Enfin que les defendeurs n'ont pas copie la 
machine du demandeur, et ne s'en sont jamais 
servi, mais qu'ils ont eux-mdmes ameiiore et 
perfectionne une machine k fiibriquer des cier- 
ges, et qu'ils out, pour ce, obtenu un brevdt 
special ; et qu'ils n'ont cause aucun dommage 
au demandeur ; 

li Considerant qu'il resulte de la preuve fiEute 
de part et d autre : 

lo. Que Pinvention du demandeur, bien que 
realisee au moyen d'oiganes connus, constitue 
neanmoins une combinaison nouvelle de ces or- 
ganes que le demandeur etait en droit de faire 
breveter, et qui lui appartient legalement ; 

2o. Que I'idee fondamentale de cette inven- 
tion se resume dans la combinaison de la fonte 
de la cire au moyen du bain marie et la combi- 
naison d'un mouton ou plongeur mecanique au 
moyen duquel les mdches sont immergees k di- 
verses reprises dans la cire en fusion ; 

So. Que les defendeurs, pour la construction 
de leur machine, et Pobtention de leur brevdt, 
se sont evidemment empares de Pidee fonda- 
mentale de Pinvention du demandeur et Pont 
substantiellement reproduite tout en operant 
quelques changements sans importance pour 
echapper aux consequences de Itur usurpation ; 

4o. Que les seuls de ces changements qu'il 
importe de signaler ne consistent que (1) dans 
Padoption d'un mouton plein, avec tablette mo- 
bile, pour remplacer plus fiacilemeut les cieigee 
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&it8, au lieu da moiiton k claire-Toie de la ma- 
chine Lanier; et (2) dans ^adoption pour la 
fonte de lacire, d'une foumaise h I'eau chaudei 
plac6e & distance, au lien d'un fourneau plac6 
imm6diatement au-dessoas dn double bassin de 
la machine Lanier ; 

5o. Que ni I'un ni I'autrede ces chaQKements 
n'offre Tindication d'une id6e di£fdrentft de celle 
de I'inventeurprimiiif Lanier, mais au contraire 
8e rattache ndcessairement k celle*ci qui en est 
6yidemment le principe g6n6rateur et la source ; 
qne notamment la substitution d*un appareil de 
chauffiige dififerent ne constitue pas dans les 
circonstances un changement substantiel ; et 
que le mouton avec tablette mobile ne peut 
constituer tout au plus qu'une amelioration 
contestable, du principe du mouton k claire- 
Toie, amelioration qui pourrait justifler an bre- 
vet special, mais tout en laissant intact le droit 
dn demandenr ; 

(< Considerant, en outre, que la preuve faite 
dans resp^ce 6tablit aussi les foits suiyants : 

lo. Que c*est par des moyens detoumes que 
les defendeurs ont d'abord rdussl k fisdre etudier 
par an homme de Part, la machine da deman- 
denr, avant de construire la leur, et qu'ils Pont 
ensuite copi6e en cl erchant k 6viter les conse- 
quences de la contrefa^on ; 

2o. Que bien que par leur brevdt les d6fen- 
deurs doivent se servir d'un mouton plein, avec 
tablette mobile, ils se sont neanmoins toigours 
seryi, jasqu'an moment oti le foit a ete prouve k 
I'enqudte, du mouton k claire vole de Lanier, 
et que ce n'est que 8ubs6quemment qu'ils ont 
employe le moatoa plein ; 

3o. Que bien qu'il eiit ete demontre que ce 
mouton plein ne pouvait pas fonctionner avan- 
tagensement, pour le refroidissement des cierges, 
k raison de I'absence de circulation d'air au 
milieu, ils ont tente de fiiire croire le contraire 
en fiusant faire une experience par des temoins 
incompetents et dans des conditions absolument 
differentes de celles du mouton k claire vole, 
c'efli-&-dire en pla^ant les cierges & une distance 
double — fiEtit qui n'a ete decouvert qu'acciden- 
tellement par les transquestions de ces te- 



moins ; 



4o. Enfin que malgre qu'il eilt ete convenu, 
pendant I'instance, que des temoins experts se- 
raient admis k fiiire I'examen de la machine des 
defendeun, ceux-ci ont subsequemment refuse 
de laisser fiedre cet examen \ 



<< Considerant qua ces faits etablissent contre 
les defendeurs une presomption de fraude et de 
mauvaise foi qui s'impose au tribunal comme 
un element d'appr6ciation des pretentions res- 
pectives des parties ; 

('Considerant enfin que mdme lorsqu'une 
machine brevete se compose de la combinaison 
de divers elements qui sont tous dans le do- 
maino public, un objet similaire peut nean- 
moins etre declare contre&it quoique contenant 
certaines dissemblances, lorsque, comme dans 
I'espece, la combinaison brevetee a ete imitee 
dans ce qu'elle a d'essentiel et de principal au 
point de vue du but cherche par Mnventenr ; 

" Considerant en consequence que le deman- 
denr etait bien fonde k se plaindre de I'osurpa- 
tion de son droit et de son privilege par les de- 
fendeurs, et du dommage que cette usurpatioa 
lui a cause ; 

" Considerant neanmoins qu'aux termes de 
i'art. 23 de la loi au sujet des brevets d'inven- 
tion (35 Vict, ch. 26), le demandenr ne peat 
reclamer que les dommages reels par Ini epioo- 
ves, et non des dommages exemplaires ; 

<( Considerant en outre qn'aux termes de I'art. 
29 de la dite loi, Pannulation et revocation d'un 
brevet d'invention, lorsqu'elle forme un ele- 
ment principal de la demande, doit etre poor- 
suivie par aeire/acieu et conformement k la pro- 
cedure indiquee en tel cas ; et que par suite, il 
n'y pas lieu d'adjuger, dans I'espece, sur lapartie 
de demande du demandenr au sujet de I'annu- 
lation da brevdt obtenu par les defendeurs; 
mais que la dlte demande doit etre reduite k la 
violation dn droit du demandenr et aux dom- 
mages par lui soufferts ; 

" Considerant que le demandenr a prouve que 
par suite de la contre£Ei9on iliegale de son in- 
vention, les defendeurs ont pu realiser dans la 
fabrication des cierges par eux vendus, pendant 
la periode ecouie du mois de septembre 1878, 
au mois de novembre 1879, une 6conomie leur 
assurant un benefice de cinq centins par chaque 
livre de cierges en outre des profits ordinaires, 
et qu'il est prouve que pendant cette periode 
de 14 mois les defendeurs ont fiibrique et vendu 
au moins 12,000 livres de cieiges, donnant on 
profit net de $600 realise an moyen de I'inven- 
tion du demandenr, et que celui-ci eat en droit 
de reclamer k titre de dommages par lui eprouvee 
k raison des &itB susditB ; 



THE LEGAL NBW8. 



415 



^ Benvoie 1 'exception et la defense des d6fen- 
deurs ; declare que les dits defendenrs se sont 
sans droit empar^s de Pinvention et propri6t6 
du demandeur, et I'ont fraadnlensement copi6 
et contrefaite ; lenr &it defense sons les peines 
de droit} de se servir de la machine par enx 
constmite pour la fabrication des cierges comme 
susdit, et les condamne k payer au demandeur 
h titre de dommages resultant de Tusurpation 
de son droit pour la p6riode sus-indiqu^e, la 
Bomme de $600 coarant, aTec intdrdt et d6pens, 
distraits, etc. 

" Et la cour r^rve an demandeur le droit de 
se pourroir par scire facias pour demander I'an- 
nnlation du brevet octroy^ aux defendenrs, le 
20 ffiyrier 1879, tel que susdit*" 

Bobidouz for the plaintiff. 

LacosUy Olobensky j* BisaiUon for the defen- 
dants. 



SUPERIOB COUBT. 

MoKTBEAL, December 11, 1882. 

Befure Tob&anob, J. 

Walkbb ▼. Black et al. 

SimuiaUd deed, 

SimulaUon is a disguising qf the trtUh ; a deed is 
simulated wMeh does not contain a sincere ez- 
pression qf the real intention of the parties. 
80f where a property worth about $1,200 %aas 
sold to a man <^ straw (who did not take 
possession) for a consideration stated in the 
deed to be $3,650, and two qf the instalments 
amounting to $2,000 were afterwards trans/erred 
by the vendor to a creditor in payment ofgoodSf 
the Court declared the deed to be a simulated 
one, and set it aside so far as concerned the 
creditor. 
This was an action to set aside an obligation 
by one Theodore Boy in favour of the defend- 
ants, John Black and Henderson Black, as being 
simulated and teudulent, so fiir as concerned 
the plaintiff. 

Per Ouriak. The evidence shows that 
the defendants, Black, made an agreement 
with Walker for the sale to them in the month 
of May,'' 1879, of goods of the value of $2,000. 
Walker agreed to accept in payment a transfer 
of $2,000, being the two first instalments of an 
obligation and hypoth^ue due to the pur- 
chasers. Blacky by one Theodore Boy. The 
obligation bore date the 16th April, 1879, and 



the transfer to Walker bore date 6th May, 1879, 
was registered on the 23rd July, 1879, and was 
accepted by Boy on the 7th May, 1879. The 
pretention of Walker is that Theodore Boy was 
the prSte-nom of the Blacks, and had no in- 
terest in the matter ; that the Blacks were the 
real proprietors of the land on which the obli- 
gation was secured. We have the uncontradict- 
ed evidence of Theodore Roy himself, and of 
his son Charles H. Boy, that Theodore Boy 
only accepted the transfer after repeated solici- 
tations on the part of the Blacks, and with the 
assurance from them that he would not be 
troubled in the matter. Theodore Boy was 
then notoriously insolvent at the domicile of 
the Blacks, destitute of any means, and a mere 
man of straw. More than this, even after the 
sale to Boy in April, the Blacks continued to 
deal with the property as their own, naming an 
agent to manage it. The agent was Alfred 
Boy, who says he was appointed by the Blacks 
in May, and subsequently when the plaintiff 
asked him for the interest due by Boy, he did 
not know that Boy was owner. When the sale 
was made to Boy in April, the consideration 
stated was $3,300 to the Blacks, besides $360 
to the Logan estate. The Blacks acknowledged 
receiving $300 from Boy, but they received no- 
thing, and on the transfer to Walker they 
paid $5 to the Insurance Company on the 
transfer of the policy of insurance. 

It is important here to trace the valuations of 
the property. The land was sold by 8ir Wm. 
Logan in 1871 to Deslongchamp for $350. 
Deslongchamp having put up a house, sold to 
Maurice Proulx for $3,000. The Blacks ac- 
quired from Proulx in 1878, and Maurice 
Proulx says that though the price in the deed 
was $3,000, the real consideration was only 
some |1,200, or $1,300. His nephew, Celestin 
Proulx, says the same. It is stated by Maurice 
Proulx that the Blacks required a fictitious 
price to be inserted in the deed. It is a com- 
mon device with speculators in land, as giving 
them a chance of selling at a higher price. We 
have seen that the nominal consideration stated 
to have been paid by Boy was $3,650. Let us 
see what the witnesses say as to the value at 
that time. Alfred Boy says that the saleable 
price at that date was $1,000 to $1,300. Joseph 
Slmard says the value was $1,250. Both of 
these are valuators of weight, and were pro- 
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duced by the plaintifif. The defendants, Black, 
produce two witnesses to value. Of these Marc 
Trudel valued the land at $2,100, and Charles 
Barr6 at $2,600. The Court prefers much the 
testimony of A. Boy and J. Simard. The only 
other witness examined for the defendants was 
the plaintiff, who says he looked at the pro- 
perty, and got a Mr. Brown, the valuator, to do 
so for him before he accepted the offer of the 
Blacks. He said he was no judge of values of 
land, but is not asked what Brown valued it at. 
The Court does not attach importance to the 
fitct that a mortgage was given by Boy for 
$3,000 in lieu of the bailleur de fonds claim. 
The Court fully appreciates the remark of Mr. 
Geoffrion, that an obligation with hypotheque 
would be a more desirable security than the 
transfer of the bailleur de fonde, for the reason 
that the bailleur de Jbnds might be subject to 
reduction on the complaint of the purchaser. 
The Court must regard the sale to Theodore 
Boy as a shanii seeing the low value put on the 
property by valuators compared to the price 
put into the deed from Proulx to Black, and 
firom Black to Boy, seeing that Boy was with- 
out means, never entered into possession, and 
never paid any money, seeing the story told by 
Proulx and by the Boys, &ther and son. Hold- 
ing this view, the defendants will be condemned 
to pay the plaintiff $2,000 as bis personal debt- 
ors, and the transfer, so &r as the pbiintiff is 
concerned, is set aside. The sale to Theodore 
Boy was a simulated one. « Depuis longtemps 
la doctrine a d6fini la simulation. Elle est le 
d^guisement de la v6rite; on appelle simul6 
I'acte qui n'est pas expression sincere de 
Hntention r6elle des parties : cum aliud agitur, 
aliud simulatur vel scribitur." Bddarride de la 
Fraude,n. 1267. 

Judgment for plaintiff. 
L, JV. Benjamin for plaintiff. 
Oeoffrion j* Co, for defendants. 



GENERAL NOTES. 

Thk Nkw Law Coubts*— The Qaeen opened the new 
Courts of Justice in the Strand (Deo. 6) with imposing 
ooremonies. Thousands of persons assembled along 
the route of the Royal procession from the Padding- 
ton Railwajr Station to the Courts. The procession, 
which consisted of the Queen, Princesses Christian 
and Beatrice, the Co irt oflBcials and a large esoort, 
started at hidf-past eleven o'clock* All the judges 
had previously proceeded in state from Westminster 
to awaitt with the Prince and Prinoess of Wales, the 



arrival of the Queen. The proceedings at the Courts 
were brief, consisting of the delivery of the key to the 
Queen by the First Commissioner of Works and by her 
to the Lord Chancellor. After prayer by the Arch- 
bishop of York and the formal announcement of the 
opening of the Courts, the Attomey-Gkneral obtained 
royal leave to enter the pro ceedings upon the records 
of the Court All the diplomatesand Cabinet Ministen 
and other oflBcials were present at the ceremony- The 
weather was magnificent, and the occasion was con- 
sidered % good one. Lord Selbome, the Lord High 
Chancellor, has been created an Earl in honor of the 
event. The last act before the handing of the Courts 
over to the legal authorities was a two hours' search, 
similar to that which has always been made since the 
gunpowder plot, before the opening of Parliunent. 
The Court party wore mourning in eonsequenee of the 
death of the Archbishop of Canterbury. 

At one of the trials in which Sir Robert Christison 
was engaged, one of the points of the defenee was that 
there was no trace of the poison (strychnia) found in 
the body> Li answer, Sir Robert said he knew of a 
substance so deadly that a minute dose of it would in- 
fallibly prove fatal, and so subtle that the most oareful 
examination would fail to detect its presence in any 
of the tissues* He was about to name the snbetancj, 
when the presiding Judge begged him to keep so im- 
portant a secret to himself, lest it should be used 
successftdly for criminal purposes • Sir Robert used to 
tell in after years how for days his breakfast table was 
loaded with letters begging to know the secret 



An impression prevails that the punishment of five 
years' penal servitude inflicted upon Sontar for the 
Dunecht outrage is one of excessive severity. Ibis 
impression we cannot share- We have had only too 
many examples that a notorious crime is sure to find 
its imitators, and it is therefore important that the 
first instance of a new form of crime should meet with 
exemplaiy punishment* The crime of abducting a 
dead body for the purpose of extorting a reward from 
the reUtives is altogether different from the old vulgar 
body-snatching for anatomical purposes, and mora 
likely to excite the imagination and tempt the imi- 
tation of a higher class of criminals. The old fonn of 
body-snatching was put an end to by providing a 
legitimate source of supply for the necessaiy demand : 
we may hope that Soutar's failure to obtain any re- 
ward, and his exemplary punishment, will prevent 
its new form becoming acclimatised in this oonntiy. — 
London Law Tim§a* 

La M^nonites ^tablis sur la rdserve k ronest 
d'Bmerson, Manitoba, so trouvent dans nn aincnUer 
embarras. Bien que chacun soit propri^taire in- 
dtfpendant d'une certaine ^tendue de terre, ils ont 
tons construit leurs maisons sur le m^e terrain de 
manidre 4 6tre plus rapprochds et former un village* 
Or, void que le propri^taire de la terre sur laqueUe le 
village est situ6, vient de demander une patente aprte 
avoir fait les am^iorations exigfos par la loi- JX a 
mftme vendu son homestead par avance, ot le village 
qui y est construit semble aussi compris dans eette 
transaction. Un agent du gonvemment a M envor< 
4 Ottawa pour s'entendre aveo les antorit^ «t en 
venir 4 une solution.— Xe Cfowrier dtMontrial. 
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OBJECTIONABLE FACTDMS, 

The Sapreme Court of LouiBiana, on the 4th 
instant, took special notice of a brief filed by 
counsel in a case of Levine v. Mitchell, and made 
an order expunging the offensive document from 
the files of the Court. Chief Justice Bennudez, 
according to the report in the New Orleans 
Timet-Democrat of Dec. 5, referred to the brief 
as being *< in tone and substance highly inde- 
corous," and as *< an unmitigated attack upon 
the laws, the jurisprudence, tl\e practice and the 
judicial system of the 8tate." '* It assails and 
denounces, in the most unacceptable terms," 
he added, *< the application which the highest 
Court of the country has successively, for a 
long series of years, made of those laws 
UDder that jurisprudence and under that 
practice." The case in New Orleans is not sin- 
gular, though the oflfence in that instance seems 
to have been unusually aggravated. Similar 
complaints are not infrequently heard else- 
where. But it must be added that, if this be a 
grave offence, the members of the bench are 
themselves not always blameless, for everybody 
knows that criticism by one Court of the rea- 
sons and arguments of another Court, or even 
by one Judge of the reasons and arguments of 
another Judge of the same Court, is sometimes 
more vigorous than deferential. 



HOLOGRAPH WILLS, 

The Code of California, like our own, pro. 
vides that a holograph will must be entirely 
writUn by the testator (C.C. 1277). Under this 
provision a question came recently before the 
Supreme Court, {In re Eetate R. C. Rand), whe- 
ther a paper, portions of which were printed on 
a stationer's blank, was properly admitted to 
probate as a holograph will. The printed por- 
tions were merely such formal words as might 
be used in wills generally, and it was strenu- 
ously urged that even if these were rejected, 
the portions of the paper which were written 
by the deceased should be admitted to probate. 
The Court rejected this pretension, observing : 
" The legislature has seen fit to prescribe forms 



requisite to a holograph will, and these forms 
are made necessary to be observed. . . We 
should thereby ( by adopting the pretension 
above stated), in effect, change the statute, and 
make it read that such portions of an instru- 
ment as are in the handwriting of the deceased 
constitute a holograph will.'' 



NOTES OF GASES. 

COURT OP QUEEN'S BENCH. 

QcTBBic, Dec. 7, 1882. 

DoKiov, C. J., MoKK, Tessier, Cross k Babt, JJ. 

PouLioT, Appellant, k Cadorbttb, Respondent. 

Inducing a non-voter to vote — Evidence required to 

prove offence. 

This was an action under 37 Vic. c. 39, s. 74, 
by respondent against appellant, accusing him 
of having induced one Joseph Despres €Uias 
Joseph Couillard Depres, to vote at an election 
for a member to serve in Parliament, he the 
said Joseph Despres not being a voter. Appel- 
lant was cond emned to pay a fine of $200 or to 
be imprisoned six months. 

Sir A. A. DoRioN, C.J., said the offence laid to 
appellant's charge is a misdemeanour by statute, 
and therefore he can only be found guilty on evi- 
dence that would be sufficient to convict him of 
a misdemeanour. The evidence must be con- 
clusive. The Court cannot judge by inferences, 
except those which constitute a legal presump- 
tion. In this case we do not find there is evidence 
of this sort. Two persons of the same name, 
uncle and nephew, one an old man, the other 
a young one, were on the roll of cotisation. 
The name of one only was on the voters' 
list, and there is no doubt it was intended 
to be the name of the nephew that was on the 
voters' list. Dr. Dion told appellant that the 
uncle was a voter, and asked him to go and get 
him to vote. Pouliot saw the uncle, who said 
he was not a voter, and never had voted. Pouliot 
asked if he would vote if he showed him that 
his name was on the list. The old man said 
he would, although he never had voted. Pou- 
liot then got the voters' list, and reading the 
name asked him if that was his name. The old 
man said it was, and believing be had a vote, 
agreed to go to the poll if Pouliot would ac- 
company him. Sometime after, the uncle went 
with Pouliot to the poll, obtained a ballot- 
paper and voted. After he went in to vote some 
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one said to Pouliot that the nephew and not 
the uncle was the Toter, and that the uncle had 
no right to vote, hut this was after the vot- 
ing, and after Pouliot had any communication 
with the man. It had heen said that Pouliot 
was present at a preyious election just four 
months before, and that what passed then must 
have informed him that the uucle had no vote. 
I do not think this proves anything. The 
voter rejected was not the uncle but his ten- 
ant ; Pouliot may not have heard what passed, 
and he may very well have forgotten it if he 
did hear it. Examined as a witness, Pouliot 
swears he did not know that the uncle was not 
a voter, and that he did not know of the exist- 
ence of the other man. I find two cases de- 
cided by Mr. Justice Blackburn, (now Lord 
Blackburn) in the Gloucester election case, not 
unlike this one, in which the learned judge 
declared the evidence insufficient, and more 
particularly in £ace of the fact that the person 
accused had denied on oath having the guilty 
knowledge alleged. 

The first ruling was on the case of a man 
named George Williams, whose vote was ob- 
jected to as not being that of the George Wil- 
Hams who was the person really entitled to 
vote. It appeared that two persons of this 
name lived in Brook street, but that the one 
who voted had not come to live there until 
it was too late for him to be registered. 
Mr. Justice Blackburn said : « I am quite satis- 
fied that he was not the man meant upon the 
register, but that the man whose vote has been 
counted was the man meant." • • • a g^t 
as to Mr. Picard (the agent) after the evidence 
that he has given, I cannot say that he could 
have been a parfy to his personation, because 
he honestly believed Geoige Williamg was the 
right Gkorge Williams, and I need not say it is 
obvious in point of law that in that case he is 
not a party to if^ 

On the same contestation objection was taken 
to the vote of one (George Gage. The man 
who voted continued to occupy his father's 
house, the &ther's name being John Ghige and 
being on the register. The son's name was 
not on the register. One Maslyn, said to be an 
agent of respondent, induced John to vote. 
Maslyn when called as a witness stated that he 
knew nothing of Geoige Gage's &ther, that 
he did not know the voter's Christian name, and 



that he believed the man who voted was the 
person whose name was on the register. Mr. 
Justice Blackburn said : " If Maslyn knew that 
John Gage was the person who was the voter, 
and not George, and, notwithstanding this, 
sought to persuade George to go and vote in- 
stead of John, he would of course have been 
guilty of the offence of personating, and if his 
agency was proved, the seat would be forfeited. 
But after Maslyn's distinct oath, I cannot come 
to the conclusion that he is now committing 
perjury and was then committing felony. I must 
therefore hold that this case foils.'' The 
Gloucester case, 2 Omally k Hardcastle, pp. 63 
and 64. 

The judgment was reversed with costs, Chnoss, 
J., dissenting. 



COURT OF QUEEN'S BENCH. 

QuBBEC, Decembir, 1882. 
DoRioN, CJ., Ramsat, Tbssikr, Cross k Babv, JJ. 

DoRioN (plff. below), Appellant, k Dupresnb et 
al. (defts. below). Respondents. 

CertificaU of Work — Trantfer. 

Ramsay, J. (dissenting). This is an action 
by Appellant taking the quality of eeuionnain 
of one Pay tun, who obtained a sub-contract from 
Respondents to make certain fencing oq the 
line of the North 8hore Railroad. 

The moyeni of defence of Respondents are, in 
effect, that Appellant is not the eeuitmnaire of 
Payton, and that the length offence constructed 
was 589 acres and not 608, as is pretended, and 
that this sum is fully paid to Payton or to his 
legal representatives. 

With regard to the second pretention, we are 
all agreed that it is fully proved that the length 
constructed was 608 acres. It is established by 
the certificate of the government engineer, 
upon whose certificate it was agreed the pay- 
ments should be made. Respondents say, that 
the engineer Boyd is not the engineer referred 
to in the contract, and that the engineer was 
only to certify as to the quality and not as to 
quantity of the work. We think that the oerii- 
ficate of Boyd is sufficient. He was a govern^ 
ment engineer acting for that division. This 
is admitted on all hands. The admission seems 
to cover it. The defendant Dufresne, in his 
testimony, admits distinctly his quality. The 
witnesses Valine and Ligoie also prove it. Who 
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the ingimtur en eW niay haye been we know 
not, still less what he knew of the matter. 
Besides, it was not pleaded that there was no 
certificate of the proper officer. Secondly, it is 
clear that the certificate so g^ven was to be 
conclnsiye if not attacked both as to quantity 
and qaality. 

The deed between Payton and Respondents 
only says that " la cloture sera si\jette & Tap- 
probation de I'ing^nieur da chemin de fer et 
anasi de I'hon. Thos. McGreevy,»* Ac, but there 
is also a clause by which Respondents agree 
that " toutes les conventions, charges, clauses et 
conditions '' of the act between them and 
McGreevy shall apply to this deed. On refer, 
ring to the deed with McGreevy, we find <* that 
upon the certificate of the engineer aforesaid, 
that the work contemplated to be done under 
this contract ha» bun fuUy eompUied by the 
contracting party of the second part," Ac, the 
party of the first part will pay, Ac This is con- 
elusive as to Respondents' pretention that the 
quantity of work done was not to be determined 
by the certificate ot the engineer of the govern- 
ment. 

We have, therefore, only to examine the other 
point, as to whether Appellant has any title to 
enable him to recover from Respondents. His 
title is based on the transfer otthe assignee to 
him of the whole estate, save one item, dated 
the 29th May, 1879. This deed was not signi- 
fied to Respondents. Were they obliged to take 
notice of it ? If so, did Appellant^s letters to 
them aflfect the question, and were they en^ 
titled to make the declaration on the taiaU 
arrH f I think by the assignee's title Dorion 
was seiaed ot the estate of the Insolvent and 
deiendants were held to know it. If, however, 
the defendants had been misled by plaintiff's 
letters of January, 1878, it might have justified 
them in dealing with Payton as though he were 
still owner of his estate — that is to say. Appel- 
lant wonld be estopped from claiming on the 
deed of transfer by the assignee. But I do not 
think that the letters were of a nature to mis- 
lead or that they did mislead Respondents, and 
this for two reasons. First, they were written 
in January, 1878, and the title from the assignee 
transferring the estate to Dorion was not passed 
till May, alter the judgment of the Ck>urt con- 
firming the discharge of the Insolvent Besides, 
in the former of these letters Dorion told Gerin 



he was the eemonnam of Payton. He did not 
then deceive him on that all-important point. 
Second, in January, 1879, a correspondence be- 
tween the agent of Respondents and Mr. Dorion 
took place, in which Mr. Gerin, the agent, wrote 
to Appellant, offering him a note for $1,000, to 
be accounted for when the first contractor 
should give them an ^ iUU dSfinitif", It will be 
observed that this letter was written in answer 
to a demand for " nn r^lement immftdiat de 
Taffaire Payton ". It was after this that the 
Respondents acknowledged as THers^Sauii to be 
indebted to Pajrton without giving any notice 
to Dorion. They alleged he knew of the Same 
ArtiU. This is not very probable, and it is not 
proved. 1 would therefore reverse the judg- 
ment and award Appellant the full balance 
due on the cost of the 608 arpents or acres of 
fence. 

Babt, J., concurred in this dissent. 

Dorion, C J., said that the Court was agreed 
as to the extent of the work, and that the cer- 
tificate of Boyd was conclusive until contra- 
dicted both as to the extent of the work and ai 
to the quality. The letters of the 12 th and 
22nd January, 1878, were inexact, and were of a 
nature to mislead Respondents. The judgment 
will theretore be reversed, and judgment will 
go for Appellant for the cost of 19 acres of fenc- 
ing, with costs. 



COURT OF QUEEN'S BENCH. 

QuiBBC, December 7, 1882. 
Dorion, C. J.,Ram6at, Tissixr, Cross A Babt, JJ. 

Vbillbux, Appellant, A Lanoubttb, Respondent. 

Slander — ReeoneUiaiion^ Evidence of. 

Although the presumption qf reeoneiliation in a cote 
o/elander ie^ae a general nde^ favorably re- 
ceivedf it i$ not so where the eiandera com- 
plained cf are atrocious^ and dictated appar- 
ently by pereietent malice. 

Ramsat, J. Action for verbal slander. The 
injuries alleged are of a very atrocious kind, and 
they are very well proved, as also the motive 
which induced the respondent to have recourse 
to the violent abuse of the appellant complained 
of. It seems the respondent was practising as 
a medical nuin in the parish of Gentilly, and 
that the appellant's son having been recently 
admitted to practice, settled in the parish of 
Gentilly, where his &ther resided and held 
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several offices of trust. He was Clerk of the 
Commissionex's Courts Agent of the Fabrique, 
and Secretary-Treasurer of the Municipality. 
Respondent, fearing the professional competi- 
tion of appellant's son, conceived the idea of 
attacking the father's character, and by so doing 
to deprive him of his means of subsistence, and 
thus compel the son to leave the parish. All 
this is hardly denied, but it is contended that 
there was a formal reconciliation between the 
parties before the institution of the action, and 
that therefore the action must &il. This view 
was adopted by the Court below, and the action 
was dismissed with costs. 

There can be no doubt that 11 an injury of 
this sort has been passed over at the time or 
pardoned, it cannot be afterwards made the 
subject of an action of damages. But the proof 
of this is on the defendant. In this case I do 
not think defendant has made out his plea. He 
has brought four witnesses to speak as to the 
reconciliation ; but they do not agree in their 
story : one says that they shook hands, another 
that they drank together, and another that they 
exchanged pinches of snuflf. These various 
demonstrations of affection are said to have 
taken place in the Court-room, in the Protho* 
notary's office, and at Dufresne's Hotel, yet 
persons who passed the afternoon with appel- 
lant at these different places, not only declare 
that no such reconciliation took place, but that 
the parties avoided each other in a marked 
manner, and that they did not even speak to 
each other. Again, the condition of the de- 
fendant's mind at the time he was at the Pro- 
thonotary's office on the 16th of December, 1880, 
was not such as to render a reconciliation pro- 
bable ; and the Bev. Mr. Parent tells us that 
up to the time of the respondent's departure 
from the country, he continued to attack appel- 
lant. Also, there is a feeble attempt in this 
action to justify certain of the attacks on 
defendant. It is very true that, as a general 
rule, the presumption of a reconciliation is 
favorably received, but this is not true where 
the slanders are of an atrocious character (2 
Duneau, p. 390). I think that the slanders are 
proved, that they are atrocious, that they were 
dictated by the most persistent malice, and that 
the respondent has not proved his plea which in 
itself is violently improbable. The majority of 
the Court are to reverse the judgment, and to 



award the appellant $200 and costs of both 
courts. 

Sir A. A. DoRioN, C.J., said the slanders were 
of a most atrocious character, and the motive 
for the malice displayed was quite evident. 
The respondent therefore deserved the con- 
demnation to pay damages. But he thought 
the reconciliation was sufficiently proved, and 
therefore that the judgment of the Court below 
should be confirmed. 

Judgment reversed, the respondent con- 
demned to pay $200 and all costs. Dorion, 
C.J., dissenting. 



COURT OP QUEEN'S BENCH. 

QuBBEO, Dec. 7, 1882. 

DoBioN, C. J., Ramsat, Tbssibb, Cross k 

Babt, J J. 

Cloutisb, Appellant, <fe Blackbdbn, Respondent 

Slander — Charge qf Intemperance — Privileged 

Communiealion, 

Ramsat, J. Action for damages for slander. 
The appellant is charged with having accused 
respondent specially, "d' avoir pr61ev6 trente 
louis au lieu de diz-huit loois et d'avoir mis la 
balance dans sa poche,'' << d'avoir fiut de I'argent 
avec la dite cotisation," and there is an innnen- 
do. Also " qu^H buvaU trop pour bien rempUr ea 
chargt^^ '< qu^H ^tait ioi^'oura ivre.^ The defendant 
admits that he used these words, " M. Black- 
bum boit trop, cela I'empdche de remplfr bien 
ses devoirs de s6cretaire-tr68orier ; il a pr^lev^ 
sur la municipality des montants plus Mevte 
que ceux que le conseil de la paroisse I'avait 
autoris^ h pr^lever," but he pleads that he used 
these words without malice, in his own interest 
and in the performance of the duties of his 
office as municipal councillor. If he so used 
these words, and he can show he had reasonable 
cause for so doing, they are within the limits of 
a privileged communication. The only evi- 
dence that seems to me to attribute to the de- 
fendant stronger words than he admits to re- 
garding the cotisation is that of Edouard 
Cauchon and Charles Lessard. What Canchon 
says is very indirect. He says he would not pass 
for a voleur in place of plaintifl^ which may fiiirly 
be intended simply to say, if some one is to pass 
for a thief it shall be the person who got the 
money instead of me. It is purely hypothetical, 
and amounts to this, ** I won't pass for a thiel" 
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Lesttid'B statement is not ezplicil He asked 
defendant if he had said that Blackburn put 
the money in his pocket He avoided affirming 
what his suspicions might fiiirly be, and an- 
swered, '< Je me snis aper^u qu'on 6tait Jou^." 
This is not an indication of malice, and it cer- 
tainly do«s not prove that the words attributed 
were used by Cloutier. 

Considerable irregularities, each small in 
itself, are established, but that were evidently 
destructive of any good administration, and if 
the mayor attributed them to drink, having 
once fonnd him in his bed nearly drunk at 2 
p.m., along with what was said, I don't think his 
indiscretion was great. There is no evidence 
of positive malice or ill-will, except what may 
be presumed to arise from the parties being of 
different political opinions. I am not prepared 
to admit that to the numerous advantages of 
popular elective institutions, we are to add this 
one, that a difference of views as to a candidate 
is to furnish a presumption of malice. 

The judgment is reversed with costs. 



COURT OF QUBBN'8 BENCH. 

QuBBic, December 7, 1882. 
Monk, Bamsat, Tissikb, Cboss k Baby, JJ. 
CoTii, Appellant, and Samson, Respondent. 

OppotiHan/or ten eenU — Discretion of Court — 
Appeal. 

A judge of the Superior Court ezereisea Me dieere- 
tion wtw/y, in eetting aeide an opposition to a 
•etnnv, baeed on the fact that the eoete had been 
taxed erroneously ten cents too highj — and a 
judgment in Review^ reversing such a judgment 
in first instanecj vfill be reversed in Appeal. 
{Teseiery J., dissenting.') 



COURT OF QUEEN'S BENCH. 

QuiBBOi December 7, 1882. 
DoBioN, C J., Rambat, Tbssibr, Cross A Babt, JJ. 

Kbtnor et al., Appellants, k Thompson, Respon- 
dent. 

Bight of aeceseion-^C. C. 434, 435. 

This case gives rise to a question of some in- 
terest to holders of timber licenses and to set- 
tlers on Qovemment lands. Appellants were 
■etUed on several lots of Qovemment land. 



They had paid the price, $663.10, and were only 
to pay a sum, not then determined, for occupa- 
tion. No patent or location ticket issued. This 
was in July, 1879. In December, 1880, respon- 
dent obtained a license to cut timber covering 
these lots. Appellants cut a quantity of timber 
manufiictured into logs, and drew It to ihejetSe 
where it was seised by respondent. The Court 
below held the seizure good, and condemned the 
appellants to deliver up the wood or to pay res- 
pondent the value of the logs, $1,249.45. 

The Court of Appeals maintained the sei sure, 
and condemned appellants to surrender the logs 
or to pay the value of the timber, not of the logs, 
namely, $310 . See articles 434 and 435 C.C. 



COURT OF QUEEN'S BENCH. 

MoNTRKAL, Nov. 28, 1882. 

Monk, Rambat, Tsssma, Cross k Baby, JJ. 

Charlsbois et al. (defendants below), Appellants, 
k Charlbbois et vir (plaintiffs below). Re- 
Bpondents. 

Action to set aeide deed (^partition qf succession — 

Fraud, 

Charlbbois (defendant below), Appellant, k 
Charlbbois et al. (plaintiffs below). Respondents. 

Action to rescind deed qf sale qf right of succession 
— Plaintiff must offer back price received. 

Rambat, J. There are two appeals with titles 
almost identical. They are intimately con- 
nected but not united. They were argued 
together. One bears the number 123, the other 
the number 449. 

The former of these cases is an action by one 
Jane Charlebois, wife of one Dosith6 Allard, to 
to set aside a partage of the intestate succession 
of her late brother Arsons Charlebois, to which 
she was a party, and bearing date the 4th of 
November, 1870. 

The action was only taken out on the 4th of 
June, 1879, after the marriage of Jane Charle- 
bois to Allard. It sets up with considerable 
amplification that the inventory was made by 
the appellant Hyacinthe Charlebois, that he had 
all his late brother's property in his hands, that 
he and his brother Ars^ne were co-partners, 
under a deed of partnership which is produced, 
that he estimated the real estate, and in fiict 
that the other members of the fiunily had 
trusted him entirely in all these matters. That 
being so trusted he had taken the opportunity to 
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defraud and cheat his co-heirs, and partlcalarly 
by representing that he had an equal share in 
the bnsiness as partner of his late brother, that 
he had not accounted for the capital inyested 
by his brother, that he had undervalued the 
goods, possessed himself of the ready money 
and debts, and had augmented the liabilities 
of the partnership. As to the real estate he had 
fraudulently estimated it at less than half its 
real value. That he had affected to buy the 
shares of his two sisters, who had no rights, as 
they were civilly dead, being nuns of an order 
which prevented them from holding property, 
and that he had ostentatiously offered to give 
up the advantages arising from this transaction 
in order to induce the rest of the family to 
agree to the partage he was desirous of making. 
The other members, and particularly respon. 
dent, were induced by the false representations 
to agree to the partage. 

It is also alleged that this inventory was not 
regularly made according to law, inasmuch as 
one of her sisters — Emelie — was a minor, and 
that there had been no ezpertite or curator ap- 
pointed, and that theretore the whole proceed- 
ing was null, and should be set aside. 

The conclusions of the action are that the 
inventory and the deed of partake should be set 
aside as fraudulent and null, that the appellant 
should be condemned to make a new inventory 
of the effects of the partnership, and that theie 
should be a new inventory of the other property 
and effects of the succession, and a new partake 
of the whole. 

The action was principally directed against 
Hyacinthe, who is held liable for all short- 
comings, and the other members of the fomily 
are only summoned to hear the deed set aside, 
and to be made subject to the new inventory 
and partake. 

By the judgment of the court below the 
plaintiff obtained the conclusions of her declara- 
tion so fitr as to have the inventory and partage 
of the 4th November, 1870, set aside as fraudu- 
lent and null, and a new inventory ordered. 

The action is sufficiently comprehensive in 
general terms, and it is only to be regretted 
that the particular acts of fraud relied on had 
not been specified in detail. It is an un. 
fortunate habit, and one not justified, I think, 
by the practice either in England or in France, 
to prove particular acts of fraud under the most 



general allegations. Undw such a system tnj 
person reckless and desperate may sue to set 
any transaction aside without the least groand 
However, the want of detail in the action ius 
not been objected to, and we are theKfore 
obliged to follow the parties through all the 
wanderings of the plaintiff^s evidence in search 
of something to support the allegations. 

It seems to me that there are several pr^ 
liminary observations it is well to make before 
proceeding to consider th« details. 

In the first place, the minority of Bmelie. 
and the failure to observe the formalitiee of 
law in dealing with minors' rights, is not « 
claim in the month of the plainti^ If tk 
minor is contented with the partagt and bj hi* 
acts ratifies it, no one e!se has a right to com- 
plain. 

Secondly, the respondent does not appeir 
before the court in a very fiivourable positio& 
She attacks the inventory and partage me 
years after its execution, and subsequently to ha 
having introduced a stranger into the funUybj 
a marriage, to whiAi her relations had a good 
right to object. B<)8ides this, we are told id the 
declaration that she had consented to the lof 
valuaUon of the lands because they were going 
to her father and niother, and that she expected 
to be indemnified by the share she would r^ 
ceive in their succession. The object of makifi; 
this admission evidently was to explain a con- 
sent which could hardly have been giTCQ 
through ignorance or owing to the fraud of thf 
appellant. It was scarcely to be expected tfa&t 
a Court of Justice would believe that a woman 
who had passed nearly her whole life on sad 
near these lands should not know their value to 
within 50 per cent We, therefore, learn that 
not the fraud of appellant, not the ignorance of 
the respondent, but her calculation indoced her 
to agree to the items of the inventory which 
deal with these lands. In her expectations ^he 
was not wholly disappointed, for by her fiitber e 
will she had a legacy of $500, exactly the famf 
amount he left to her sister Emelie. This will 
was made in 1871, the father died in Janotrj. 
1874, and yet she did not complain tOl 1ST9. 
but took advantage of the l>equest. So this 
story is really not true, and we cannot fiil to 
see that whether her accusations against btr 
brother as to other matters be trae or not, ther 
are absolutely untrue as regards these land^ 
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and the litigation is evidently dne to the in- 
flaence of the husband. 

I would remark, thirdly, that she alone of all 
the £fimily complains, and that she is seelcing 
to apset the law this family has made for itself, 
and to which she has formally consented. 
Under these circumstances, not only all the 
proof is upon her, but all the presumptions, to 
begin with, are against her. Fourthly, lesion 
alone will not allow her to set aside the ;iar^$re. 
1012 C. C. • 

In spite of all this, she may be right to some 
extent, and she may have signed through error. 
Now let us examine in detail her pretentions. 
She says appellant was trusted by everybody, 
and that he made the whole inventory alone 
and without their participation. Now the 
terms of the deed before Mr. Labadie contra- 
dict this. Appellant made an inventory of the 
effects of the partnership and produced the 
stocks and other securities of his brother, which 
be had in his hands. I am not aware that it is 
even contended any of the bank shares were 
concealed. But there was a great point made 
of the cash in the People s Bank. It was said 
appellant appropriated this money, or a part of 
it, and our attention was particularly directed 
to appellant's evidence as a proof of his mis- 
deeds. Now what is his story ? He wanted to 
draw the money after his brother's death, but he 
was told at the bank he could not do so then. 
Upon this he borrowed some money from the 
bank, settled with his sisters the nuns, and as 
the &mily agreed to accept the bargain which 
appellant made with them, he credited himself 
with what he paid. We are now told he should 
have paid nothing, the nuns had no rights, they 
were civilly dead. If this be true, what has 
Hyacinthe more to do with It than the Respon- 
dent? He can't be charged with the error 
alone, if error there be, and if the arrangement 
is to be set aside, then these ladies or their 
communatUi ought to be en cauu, and there 
should be sufficient allegations and conclusions 
taken against them. But in fact, it seems, they 
are not civilly dead, or rather I should say, 
subject to civil disability, analogous, in its legal 
relations, to civil death. There is some doubt 
w to whether there are any nuns in this 
country in this position. I remember when the 
34th Art. of the C.C. was under discussion, grave 
doubt was expressed as to whether there were 
any such disabilities in Canada, and the very 



guarded article of the Code was inserted to 
cover a possible contingency. We have had no 
attempt to show us that the communautS in. ques- 
tion is one of those contemplated by the article. 
The parol evidence does not establish the preten- 
tion of Respondents, even if parol were admis- 
sible, which I doubt its being, except perhaps in 
the case of a eommunauii existing on an im- 
memorial foundation. The balance of the 
money in the Banque du Peuple, over $2,000, is 
accounted for as cash in the inventory. 

At the argument our attention was specially 
called to appellants evidence as being conclu- 
sive against him. But so tar from this being the 
case his evidence seems to me precisely to con- 
tradict the plaintiff's allegations. But it is urged 
he kept no books, he can't prove this, and he 
can't establish that. The answer is, the proof 
is not on him at all. He has got his deed, and 
it is for plaintiff to show that her signature to 
that deed was improperly secured, or that it 
does not bind her. Again, no presumption 
arises against his good faith from the fact that 
A. A H. Charlebois kept their accounts ir- 
regularly. This was as much the fault of 
Ars^ne as of Hyacinthe. It might possibly 
have been a difficulty for Hyacinthe, if his in- 
ventory had not been accepted, but now it can- 
not change the onus of the proof. 

Again, we are told that the partnership being 
in writing the presumption is that it continued 
in the terms of the deed, and that this presump- 
tion cannot be rebutted by parol testimony, 
which is expressly excluded by the Ordinance of 
1629| and that by that Ordinance the partnership 
should have been registered. It is perhaps no 
misfortune for respondent that this ordinance 
Las fallen into abeyance. But in any case 
there is no difficulty as to proof. By the partage 
respondent admits that appellant's share was a 
half. Now she must prove that she admitted 
this by error. The proof, however, establishes 
not only that it was highly improbable that she 
did not know, but that she actually did know all 
about it, had talked the thing all over with the 
fiunily, and deliberately accepted Hyacinthe's 
statement. There is also parol evidence estab- 
lishing that the fiict accepted by the partage was 
true and not fraudulent. 

By the rulings at enquSUj and by the judgment, 
all this evidence was set aside. There is a con- 
ndSrant of the judgment as follows : 

(I Considering that the parol evidence such 
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as that on page 6 of the deposition of Sophie 
Perrier going to prove as against the plaintiffs 
that the female plaintiff made reconnaitsanee 
and declaration in &vor of defendant Hyacinthe 
Charlebois as stated by her, Sophie Perrier, is of 
no force against plaintiffs, but illegal ; and that 
defendant's plea of sach a reconnaiuanee having 
been, fails." 

We cannot agree with the learned judge on 
this point. It is the plaintiff, and not the de- 
fendant, who seelLS to prove beyond the deed. 
She is only permitted to do so because she has 
alleged fraud and error. But she having the 
right to prove fraud, by parol, how is it possible 
to say that he shall be debarred from repelling 
it by the same sort of evidence ? 

The other more general accusations are dis- 
proved as completely as can be expected at this 
distance of time. The clerks who really took 
stock of the goods of the grocery business, on 
which the inventory is to some extent based, 
formally deny the imputations of respondent. 

We are, therefore, of opinion that the judgment 
in case 123 must be reversed and the action dis- 
missed. The other case (449) has not been 
joined to this case, and therefore we cannot for- 
mally take notice of it in giving judgment in 
this case; but from a deed there filed, we learn 
that appellant has agreed to pay all costs in 
this appeal, and therefore using our discretion 
as to awarding costs, we dismiss this appeal 
without costs. ^ 

The case No. 449 is an action by Jane 
Charlebois to set aside a deed by which she sold 
all her rights in the succession of her brother 
Arsdne to Hyacinthe. She seeks to have 
this deed set aside for crairUe, error and fraud. 
She contends that she was intimidated by her 
husband, who was on the point of leaving 
the country with another woman, into passing 
this deed with the object on his part of procur- 
ing for him the money to run off with this 
other person ; and she affirms that the money 
was never paid to her but to the husband. 

Without entering into any general considera- 
tion of the evidence of the respondent's story, 
the Court is of opinion that she cannot succeed. 
The alleged fact that she did not get the money, 
but that her husband got it, is disproved. She 
got the money and gave it to her husband. 
This being the case, she cannot have the deed 
set aside without bringing back all she received 



under the terms of the deed. We think, there, 
fore, that this action must also be dismissed, 
and with costs against respondent. 

Judgment reversed. 

SL Pierre j* SeaUon for Appellant. 

Oeoffrion, counsel. 

Laflamme j* Lefiamme for Respondent. 



RECENT UNITED STATES DECISIONS, 

CompromUe qfeuit by aiiamey, ^^The American 
law, unlike the English, does^iot empower an 
attorney at law to settle a pending suit without 
the knowledge and assent of his client Courts 
in this country however are inclined to favor a 
compromise foirly made by an attorney, and 
will uphold it if good reasons can be found for 
it. Hence this court refused to disturb a com- 
promise made by an attorney, with the assent 
of the party in interest, but without the knowl- 
edge of (he plaintiff of record, the attorney's 
client, when the compromise was reasonable 
and appeared advantageous. 

A. sued, as trustee of his wife, who, under the 
Rhode Island statutes, could at any time by her 
sole act assign the claim sued. A.'s attorney, 
without his knowledge, but with the wife's as- 
sent, compromised the suit. A waited nearly a 
year and then filed his petition for a trial of the 
case, the wife claiming to have been coerced in- 
to giving her assent, but the coercion rose only 
from a mortgage executed by A. and his wife : 

Beldf that the petition must be dismissed. — 
Whipple V. Whitman, (Supreme Court of Rhode 
Island) 13 Rhode Island Reports. 

JUDICIAL CHANGES. 

The letter transferring Mr. Justice Doherty to 

the District of Montreal is as follows :<— 

Ottawa, 17 October, 1882. 

Sir, — I have the honor to inform you that 
His Honor the Deputy of the Govemor-General- 
in-Council has been pleased, by Order in Council, 
to transfer you from the District of St. Francis 
to the District of Montreal, and that the District 
assigned to you be the District of Montreal, in 
place of Mr. Justice Mackay, resigned, such 
transfer to take effect from the 2nd day of No- 
vember next. 

I have the honor to be, 
Sir, 
Tour obedient servant, 

Ed. J. Lamosvik, 
Under Secretary ^State^ 

The Honorable Mr. Justice Dobibty, 
Sherbrooke, Quebec. 
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MV TIL AT [ON OF WILL. 

A strange case of admitting the torn frag- 
ments of a will to probate has just Iteen de- 
cided in Englaut}. In WelU v. Waight (Prob. 
Diy^ Nov. 3, 1882), the testator was an engineer 
on a channel steamer. In 1876 he made his 
will leaving everything to his wife, and lie con- 
fided the document to her keeping. Some time 
afterwards, in the course of a conjugal quarrel, 
the wife, in a passion, tore the will into shreds, 
and tossed them into the fireplace. The hus- 
band picked them up and placed them in an 
envelope which he carried in bis pocket. He 
subsequently told his wife that he would get 
the will put straight again. In June, 1881, the 
husband died of smallpox in his berth on board 
the steamer, and the fragments of the will 
were found in the envelope in his pocket. The 
Court admitted the will to nrobate, notwith- 
Standing the opposition of the children. The 
ground of the decision was^ that, though the 
presumption of law is that if a will bo found 
in a testator's possession in a mutilated con- 
dition, it was not intended to be renewed by 
him (Lambert v. Lamhertj 3 Hagg. 568) ; yet 
under the circumstances, the presumption was 
rebutted by its being shown that the testator 
had not himself mutilated it, and also that he 
had no animiu revocandi. 



STAMPS ON PROMISSORY NOTES, 

We thought that we had heard the last of a 
very unpleasant class of cases. But in a recent 
umbtT of the Canada Law Journal (vol. 18, p. 
438) a case of Bradley v. Bradley is reported, in 
which the Judge of the County Court of the 
County of Victoria had to pass upon a very 
curious difficulty. To an action on two pro- 
missory notes, the defendant pleaded want of 
stamps. The plaintiff replied, alleging double 
stamping since the passing of 45 Vic. cap. 1. 
To this reply the defendant demurred, the 
fourth ground being that 45 Vic. cap. 1, re- 
pealing the Stamp Act, took away the right to 
double stamp, and if the note was void at the 



time of the passing of that Act there was now 
no authority to make it good. The County 
Court Judge maintained this demurrer. The 
Judge observed: «'it is certainly very un- 
fortunate that a statute of so much importance 
should have been framed with so little atten- 
tion to the consequences of some of its pro- 
visions, it is said that the last will of a party 
is to be favorably construed, because the tes- 
tator is inops contiiii. That we cannot say of 
the Legislature, but we must say that it is 
'< magnaa inter opes inops^ So that the repeal of 

the Stamp Act hna had the singular effect of 
depriving the owner of a note void for want of 
stamps at the time of the passing of the repeal- 
ing Act, of the privilege of making it good^by 
athxing double stamps, as was formerly allow- 
able. 

NOTES OF PUBLICATIONS, ^c. 
The Aic£rican Law Review, December, 1882, 
Little, Brown & Co., Boston. 
An announcement appears in the December 
number that the American Law Review has been 
transferred to the publishers of the Southern 
Law Review, St. Louis. The two publications 
will be merged into one, which will bear the 
old title of " The American Law Review," and 
will retain "all the best features of the two 

Reviews." The American Law Review, during 
the past sixteen years, has occupied a very pro- 
minent place in the legal literature of the 
United States, and has been conducted with 
marked ability and vigor. The mantle of the 
departed Review, however, has fallen upon a 
worthy successor, and we may expect to see 
the promise of the prospectus honorably ful- 
filled. But what say the New England bar to 
this injunction to "go West" for their legal 
literature 7 



The Crimtnal Law Mauazine. F. D. Linn k 

Co., Jersey City. 

The November number brings volume III of 

this publication to a close. The Criminal Law 

Magazine is admirably managed, and keeps the 
profession well informed with regard to all im- 
portant criminal decisions, the leading cases 
being reported in full, and the rest embodied 
in an alphabetical digest which appears in 
each issue. 



The Quebec Law Dioest, by Mr. C. H. Stephens, 
B.C.L., Advocate. 
Part III., which has just been issued, com- 
pletes the second volume of this useful publi- 
cation, comprising over 400 pages. 
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COUR SUPfiRIEURE. 

MoMTRfiAt:, 31 Octobre 1882. 
Coram Jbtt^, J. 
C. H. Lemonibr ▼. E.L. DbBkllcfbuillk . 
Bail — lAieateur et Loeataire. 

Juafi : lo. Que le locateur eat tenu de dormer une 

posteesion compute et utile de VhHitage louS 

avant de pouvoir /oreer le preneur de remplir 

aueune de see ohligationt. Ainsi le loeateur 

ne pourra oppoaer d eon loeataire qui demande 

la rieiliation du bail parceque Fimmeuble ne 

lui apae HS livri tel que eonvenUf que le loca- 

' taire n'apas en rentrant en poseeeaion garni lee 

lieuz tel que le veut la loi ; 

2o. Que dane un bail d*un immeuble eette clause : 

" Bt il ett expreeeSment convenu que le dit 

<' bailUur eera tenu: lo. de /aire nettoyer le 

" puite et dy poser un appareil pour y puiser 

*' de teau,^* implique nicessairement tobliga^ 

tion de mettre le puits en question en Stat de 

Journir Veau nSeessaire pour V exploitation de 

la maison louS^, et qu^d d(faut de remplir cette 

obligation^ le loeataire peut/aire rSsUier le bail 

etfaire condamner le locateur auz dommages 

en resultant ; 

3o. Que le notaire qui a fait le bail ne peut itre 

examinS pour prouver ee qui s^est ptusS lorsde 

la confection de Vaete^ et qui napparait pasj,ar 

Vacte lui-mime, 

Le jugement elaborc qui suit fait suffisam- 

ment ressortir tous Itis faits de la contestation 

en cette cause. 

AutorilSs pour le demandeur : 1 Pigeau, Proce- 
dure du Chat<^let, page 337. 

Pour le defendeur : 1 Larombi^re, page 617; 
Demolombe, Vol. 26, p. 4, No. 4 ; Laurent, Vol. 
24, page 169, Nos. 169, 170, l7l ; Troplong, 
Vente, Vol. I, Nos. 310, 312, 314. 

Per Curiam. << La Cour apr^s avoir entendu 
les parties par leurs ayocats sur la r^ponse en 
droit des demandeura k la seconde exception 
du defendeur et sur le fond da litlge mil entre 
leg dites parties, pris connaissance des ecritures 
par elles faites pour rinstruction de leur cause, 
examine Icurs pieces et productions respectives, 
entendu et duemeut considers la preuve et sur 
le tout delibere ; 

<< Consid^rant que par bail en date du 30 
juin 1882, le defendeur a lou6 aux demandeurs, 
pour le terme de dix mois, k compter du mois 



de juillet alors piochain, un immeuble decrit 
comme suit : " Un emplacement situe ao Co. 
<( teau St. Pierre, en la municipality de la pa- 
<< roisse de Montreal, 6tant les lots de terre 
" connus sons les numSros trente, trente et un, 
" cent quinze et cent seize de la snb^division 
" da lot nam^ro cent quatre-vingt-un (No. 181, 
<' 30, 31, 115 et 116) da Cadastre de la manici- 
« palit6 de la dite parol sse de Montreal ; avec 
'< une maison en bois & deux etages, etable et 
*' autres d6pendances dessus construites." 

ti Et que ce bail a 6t6 ainsi ftiit moyennant 
la somme de $208.33^ pour le terme susdit, et 
que par le dit bail le defendeur s'est expresse. 
ment oblige de fiaire nettoyer le puits, se tron- 
vant sur le dit emplacement et d'j poser un 
appareil pour y puiser de I'eau. 

« Considdrant que les preneurs an dit bail se 
plaignent maintenant de ce que bien que le 
defendeur ait fait tiettoyer le puits sus-mention- 
n6 et y ait fait poser un appareil pour puiser de 
I'eau, le dit puits leur est neanmoins complete- 
ment inutile, attendu qu'il n'y vient pas d'eau, 
et que sans eau la maison lou6e est inhabitable ; 

<< Considerant que les dits preneurs all^uent 
en outre qu'ji raison de cette absence d'ean ils 
ont perdu la sous-location de la dite maison au 
prix qu'ils payaient enx-mSmes ; qu'ils ont en- 
couru pour leur enm^nagement des frais s'^le- 
vant k $66 ; et que par la resiliation da bail ils 
perdront la r6coIte da ten-ain lou6 f^'elevant k 
$200 ; et qu'^ raison de ce que dessus les pre- 
neurs concluent k ce que le d6fendear soit con- 
damnS : lo. A mettre le puits en question en 
etat de leur fournir I'eau ndcessaire ; 2o. qcCk 
d6fout de ce faire le bail soit rdsilie et le d6. 
fendeur condamn6 ji, leur payer $256 pour perte 
de rScolte et frais par eux encourus ; et 3o. que 
si le puits est r6par6 et mis en 6tat de fournir 
de I'eau, les demandeurs soient alors declares 
affranchis de tout loyer pendant le temps qu'ils 
auront kih priv68 d'eau, et le d§fendear en ce 
cas condamne seulement k $3 frais d'un prot«t 
le mettant en demeure de fournir I'eau requise ; 

" Considerant que le defendeur a plaide ^ 
cette cause : 

lo. Qu'il n'a jamais garanti qu'il y aarait de 
I'eau dans le puits en question, mais qu'aa con- 
traire, il a 6t6 convenu lors du bail que s'il n*y 
avait pas d'eau dans le puits les demandeurs 
construiraient une citerne dans la cave de la 
maison lou^e ; 
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2o. Que les demandeure n'ont jamais gam! 
les ]ieuz lou68 de meubles suffisants poor en 
garantir le lojer, et qa'en consequence n'ayant 
lias rempli lear part d'obligation ils sont mal 
fondes ii demander an d^fendeur d'ex^cuter la 
bienne ; 

3o. Que Taction est vexatoire 6tant intentSe 
par des strangers au pays, aans ressources, ni 
responsabilite ; que d'ailleurs conformdment ii 
une autre stipulation du bail le defendeur a 
fait mettre des dalles et dalleaux au toit de la 
cuisine et du hangar, pour assurer aux deman. 
demp I'eau des pluies, et que ceci a suffi k 
leurs besoins ; de plus qu'il 7 a une source dans 
le Toisinage suffisante pour leur procurer I'eau 
necessaire et qu'ils n'ont souffert aucun dom- 
mage; 

4o. Enfin le ddfendeur est pr^t k consentir h 
la resiliation du bail pourvu que les autros 
conclusions des demandeurs soient renvojdes. 

'< Consid^rant que les demandeurs, tout en 
niant dans leurs reponses g^nerales les faits 
allegues par le defendeur, out special ement r6- 
pondu en droit h, la seconde exception, disant 
qu'ils ne pouvaient 6tre tenus de gamir les 
lieux avant d'en avoir la possession pleine et 
eotiire, et en bon £tat de rdparation ; et que par 
le deftiut du defendeur ils ont un droit acquis k 
la resiliation du bail ; et que cette reponse en 
droit a He reserr^e pour adjudication en m^me 
temps que sur le fond du proems. 

" Adjogeant d'abord sur la reponse en droit ; 

'^ Considdrant que les termes du bail sus- 
recite impliquent n6cessairement I'obligation 
pour le defendeur de mettre le puits en ques- 
tion en 6tat de fournir I'eau necessaire pour 
Texploitation^de la maison louce ; que tant que 
cette obligation n'^tait pas remplie les preneurs 
n'avaient pas une possession complete et utile 
de rhcritage lou^, et n'etaient pas tenus d'accom. 
plir les obligations par eux prises au dit bail ; 
et que par suite la demande est bien fondle en 
droit ; 

Maintient la reponse en droit des demandeurs 
k la seconde exception du defendeur, et en 
consequence renvoie la dite exception avec 
depens. 

^* Adjugeant maintenant sur le fond ; 

" Considerant que le defendeur n'a pas prou- 
ve la modification par lui all6gu6e de I'o- 
bligation prise au bail au sujet du puits, et que 
la convention additionnelle, impliquant aban. 



don par les demandeurs de I'obligation de 
fournir un puits donnant de I'eau, n'a pas 6t6 
etablie ; 

" Considerant en consequence que ('obliga- 
tion prise par le defendeur reste entiere et 
complete; qu'il est etabli en preuve que le 
puits en question ne fonmit pas d'eau ; que 
I'usage de I'eau dans toute maison habitee est 
de premiere necessitd, et que Pinexecution de 
I'obligation du defendeur k cet egard donuait 
en consequence oQverture au recours exerc6 
dans I'espece. 

^ Considerant quil est prouve en outre : 

lo. Que les frais du bail, d6menagement et 
protdt encourus par les demandeurs sont de 
$10.50 ; 

2o. Que la recolte de fruits k cueillir sur 
rimmeuble loue, aorait pt rapporter, prise sur 
le champ, et deduction faite de tons travaux, 
une somme de $108.75 ; 

3o. Que les demandeurs avaient trouve k 
sous-louer la moitie de la maison louee k raison 
de $100, diminuant ainsi leur loyer d'autant et 
s'assurant un benefice correspondant, mais que 
cette sous-location n'a pas eu lieu k raison de 
retat du pnitt en question ; 

4o. Enfin que par leur occupation de I'autre 
partie de la maison louee, au taux de location 
stipule, les demandeurs auraient retire du dit 
immeuble, pour leur propre logement une va- 
leur de $100, et que toutes les dites sommes 
forment reunies un total de $310.25 que les 
demandeurs auraient en partie retiree du dit 
immeuble et quils ont pour I'autre partie de- 
pense k raison du dit bail ; 

« Considerant en consequence que les dites 
sommes forment pour le cas do resiliation du 
bail susdit un chiffre de pertes et dommages 
s'eievant k $319.25 comme susdit, mais que de 
ce chiffre il convient de deduire le montant du 
loyer payable par les demandeurs, savoir : 
$208 . 33^, ce qui ne laisse'en foveur des deman- 
deurs qu'une balance de $110.90 courant, qui 
est la seule creance que les demandeurs puis- 
sf nt eventuellement reclamer du defendeur : 

" Considerant enfin que les allegations de la 
troisieme exception du d6'endeur ne sont pas 
prouvees ; 

« Renvoie les exceptions et defenses du dit 
defendeur et en consequence le condamne k 
fitire fkire sous 1 5 jours de la presente sentence 
les travaux necessaires pour mettre le puits 
crense sur le dit emplacement loue par lui aux 
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demandeurs en etat de foiimir k ces derniers 
I'eau n^ccssairH pour les bt'soins de Toccupa- 
tion de la maison louce, et k defaut par le de- 
fendeur de 8e confomicr au preseDt jugement 
dans le delai susdit, declare le dlt bail passC* 
enlre leg parties resilic «t casse a touts tins 
que de droit, et condamne ledettndcur a payer 
aux demandeurs a titre de domniugcs leur 
resultant de Tinexccution des ubliuations du 
dit bail par le dcfer.deur la somme susdiie ole 
$110.90 avec iiiteret de ce jour; mais dans le 
cas d' execution par le Otfendeur des travaux 
Bus-ordonnes, declare ^implement Ics deman. 
deurs liberes i\ titre d'indemnite pour les dom. 
mages soufl'erts de tout I oyer echu de la date 
du dit bail a celle de I'execution et accomplis- 
sement des dits travaux, et ne condamne le 
d^fendeur en ce cas qu'au paienient de la 
Bomme de $3 frais du protet ii lui siguifie ; 
mais le condamne dans tons les cas aux dcpens 
diBtraits k Messieurs Barnard, Beauchamp k 
Creigbton, avocats des demandeurs." 

Barnard J Beauchamp tj* Creighlon^ pour les de- 
mandeurs. 

DeBellefouille j* Bonin^ pour le defendeur. 

(J.J.B.) 

SUPERIOR COURT. 

SwEETSHUKO, April 23, 1881. 
Before Papixkai', J. 
£milt C. CrppLKS v . H . A . Martin et al . 

Legacy to children horn and to be born. 

A legacy to a person and her children born and to 
he bom of her marriage is valid, even ast 
regards children bom of that marrtage^ that 
were neither born nor conceived at the time 
oj the death of the testator. 

The late John Irish made bis will the lUh 
February, 1854, by which he instituted his 
Bister Emily Irish, wife of John Cup pies, and 
her children born and to be born of her mar. 
riage with said Cupples, his universal residuary 
jegatees, and died on the 5th December, 1855, 
leaving a farm which under his will became 
the property of his said legatees. 

The plaintiff, issue of the marriage of Emily 
Irish and John Cupples aforesaid, was born 2Tth 
September, 1857, about three years after the 
decease of the testator. 

In the year 1863, Emily Irish, authorized by 
her husband, sold the said farm to defendant 
H. A. Martin, who is now in possession of it. 



Tnis action, which is en partage^ was brought 
by the plaintiff to recover her share therein as 
legatee under said will, as well as one of the 
heirs at law of two, brother and sister, who had 
previously died without issue and ab inUsiai. 

The defendant H.A.Martin met plaintifTs 
demande w ch, among other pleas, an exception 
en droit, alleging that the plaintiff was neither 
born nor conceived at the time of the testators 
demise, and could not recover. 

(/. B. Baker, Q.C., for defendant H. A. Martin, 
cited TouUier and the commeutat'>rs of the 
French Code. 

The p'nintiil demurred to this exception en 
droit; and AmtfratUd, for plaintiff, cited C.C, 
art. 838 ; Codiliers* Reports, vol. 2, page 170, 
art. 90; Guyot, verbo Le^ataire, pages 44-46 
and 53 ; Denizart, vo. Legs Caducs, No. 2 ; ib. 
vo. PartaK^-S ^'<»- 70 ; Institutes, Justinien, Vol. 
3, page 302 ; Beaubien, Lois CiWles, Vol. 2, 
pages 123 and 159 ; Pothier, Substitution, sec. 
2, art. 2 ; Pothier, Donations, chap. 2, art. 5. 

Pkr Cuuiam. — <• Consid6rant que le testateur 
nomme dans la demando, feu John Irish, a 
donne et legue, apres certains legs particuliers, 
Tuniversalite et residu de ses biens, meubles et 
immeubles liDame Emily Irish, sa sceur, epouse 
de John Cupples et aux cnfants neset ^ naitrc 
du mariage de la dite Emily Irish avec le dit 
John Cupples, qu*il institua legataires univer. 
sels du residu de ses biens pour par eux en 
jouir, user, faire et disposer en pleine propriete 
en vertu de son testament en date du L 1 fevrier 
1854, et que le dit testateur est d^ede le 4 
decembre 1855. 

<< Cousidemnt que le dit legs est fiedt a per- 
son nes capables quant k la dite Emily Irish et 
aux enfants nes du dit mariage ou seulement 
con(;u8 lors du deces du dit testateur, et que ])ar 
le deces de ce dernier ceux qui etaient capables 
de rtcevoir ce legs ont etc saisis legalement des 
biens legues, mais qu'ils nVn ont ete saisis 
(lu'a la charge dc restituer li chacun d<*s en- 
fants k naitre du dit mariage k mesurc quM) en 
naitrait sa portion virile des biens K'gues et a 
la charge de partager avec ces derniers. 

" Considerant qu'il est all^gue dans la de- 
mande que la demanderesse ainM que ceux 
dont elle reclame les droits sont nes du dit 
mariage, et que le dit testament doit avoir son 
effet plein etentier, et que Pespice de substitu- 
tton tacite crcee en leur faveur par le dit testa. 
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ment n'est pas illicite, et qoe la demandereBse 
et ceux quelle represenie existaient au temps 
oil le dit legs a pris efi'et en leur favour. 

^•Considorant que ui depuis la promulgation 
dti Dotre Code Civil, il peut se faire qu'on ex- 
prime du doute 8ur le droit de la demaaderesKe, 
k raison de la reaction de I'article 838 du dit 
Code, ce doute n'etait pas posbible daus notre 
pays avant le Code, particuli^rement dans le 
csis oil le legs etait (ait a des enfants dcjii nes, 
ainsi qu a d'autres t\ naitre ; 

'* La Cour maintient la reponse en droit faite 
par la demanderesne k I'exception pcremptoirc 
t'n droit plaid ee par le defeudeur Henry A. 
Martin, produite en cette caui^e, et fondee sur 
la pretention que la demanderesse et ceux dont 
elle r6clame les droits en vertu du dit testa- 
ment n'^taient pas nes ni me me census lors du 
deces du testateur John Irish, ct rejette la dite 
exception avec depens distraits h Messrt). Lynch, 
Amyrauld & Fay, avocats de la demanderesse." 

Lynekj Amyrauld j* Fayj attorneys for plain- 
tiff. ^ 

Geo. B, Bakery Q.C.f attorney for defendant, 
Martin. 

(T.A.) 



SUPERIOR COURT. 

MoNTRBAL, Nov. 25, 1882. 

Be/ore Torrance, J . 

LoRANGKR, Atty. Gen. P.Q., v. Tub Montreal 

Telegraph Co. 

Ai^lion againat corporation Jor forfeiture of charter 
— Provincial Attomey-General — C. C. A 997. 

Beld, that the Attorney-General for the Province 
of Quebec had a riyht to petition^ under C. C. P. 
997, to have it declared that the Montreal 
Telegraph Company had forfeited ita charter. 

This was a petition by the Attorney-General, 
under C. C. P. 997, praying that the defendants, 
for reasons given, should be declared to have 
forfeited their charter. The case was before the 
Court on the merits of an exception d> la forme 
made by defendants, on the ground that the pro. 
ceeding should have been in the name of the 
Attorney- General of the Dominion of Canada, 
and not of the Attorney.Gcneral of the Province 
of Quebec. 

Per Curiam. By the Confederation Act of 1867, 
sec. 130, it was enacted that << until the Parlia- 
ment of Canada otherwise provides, all officers 



of the several Provinces having duties to dis- 
charge in relation to matters other than those 
coming within the classes of subjects by this act 
assigned exclusively to the Legislatures of the 
Provinces, shall be officers of Canada, and shall 
continue to discharge the duties of their respec- 
tive offices under the same liabilities, responsi- 
bilities and penalties as if the union had not 
been made.'' So far, it would beem that the 
Attorney- General of the Province had authority 
to sue. We have next the Statute uf Canada of 
1868, Cap. 39. Section 3 enacts that the Attor- 
ney-General of Canada <* shall have the regula- 
" tion and conduct of all litigation for or against 
<< the Crown or any public Department^ in res- 
<< pect of any subjects within the authority or 
"jurisdiction of the Dominion." It is now to 
be remarked that the first statutes creating or 
extending the powers of the defendant, were 
proviucial,passed by the late Province of Cana- 
da, and the chief office of the Company was at 
Montreal. Since confederation, two or three 
acts have been passed by the Dominion Parlia- 
ment extending the powersof the company over 
other Provinces of the Dominion. 

My conclusion is that the Provincial Attorney 
General has a right to petition as he has done, 
and that the exception should be overruled. It 
may be competent to the Attorney-General of 
the Dominion to intervene in this suit. Perhaps 
he should do so, but the power of the petitioner 
to present his petition should not be questioned. 

Exception dismissed. 

J. E, Robidouz for petitioner. 

AbboUy Tail j* AbboUe for defendants. 



SUPERIOR COURT. 

Montreal, Dec. 16, 1882. 

B^ore Torrance, J. 

SuAUGNKssBY ct al. V. Harvbt ct al. 

Liquidation of Mutual Building Society--^ Distribu- 
tion of Assets . 

In the liquidation of a mutual building society^ a re- 
solution passed at a meeting of the borrowing 
members J to discharge those who within three 
months should pay 80 per cent, of their indebt- 
edwsSf the overplus after paying the non-borrovt- 
\nq members in full^ to be divided between trie 
borrowing members, does not bind non- 
borrowing members who did not acquiesce in the 
resolution. 
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This was a petition by five members of St. 
Bridget's Mutual BuildiDg Society, who set forth 
that they had all paid money into the Society 
previous to June, 1879 ; that at that date the 
Society went into liquidation ; that the def-nd- 
antit were appointed liquidators andacceptJt^d the 
office ; that the liquidators had in great mcafiure 
realized the assets of the Society, and had in 
baud $3,000 ; that by law the liquidators were 
bound from time to time to distribute said 
assets, and the only persons entitled to share 
therein were petitioners, and Andrew Cullen, 
John Curran, George Crutchlow ; that the liqui- 
dators had not performed their duty in such dis- 
tribution; wherefore, a mandamus directed to 
them, ordering that such distribution be made 
among said parties, was prayed for. 

The plea of the liquidators said that if the 
parties indicated were entitled to share, they 
were not the only ones entitled to share in said 
assets; that the statutes providing for liquida- 
tion, 42 Vict. cap. 48, Canada, and 42-43 Vict, 
cap. 33, contained no enactment constraining 
the borrowing members or other debtors of the 
Society to pay back their loans or debts before 
maturity under the terms of the obligations en- 
tered into by such members or debtors ; that 
section 4 of the Canada Statute, and section 18 
of the Quebec Act, 42-43 Vic. c. 32, authorized 
the liquidators to dispose, either by private sale 
or by auction of the moveable and immovable 
property of the Society, including the debts due 
to it, and to compound and compromise with the 
Society's debtors, and to do whatever they might 
deem to be advisable in order to the liquidation 
on the most advantageous terms; that defendants 
called a meeting of borrowing members or debt- 
ors for the nth August, 18 79, and at that meeting 
it was agreed by resolution, to discharge the bor- 
rowing members who, within three mouths from 
that date, should pay 80 per cent, of the balance 
due by them, under the condition expressly con- 
tained in the resolution : "that should there be 
any overplus, after paying all thenon borrowing 
members, dollar for dollar, as that was all they 
wanted, it (such surplus ) would be divided 
amongst the borrowers, provided the borrowers 
would all pay up within three months from date, 
but if not paid up within three mouths from date, 
then the non-borrowers would receive bankable 
interest ffour percent.) on their amounts, and 
the balance, it any, divided between the borrow- 



ers." That said resolution was a contract between 
the Society and the borrowing members ; that a 
sufficient number of borrowing members paid to 
enable the defendants to pay the non-borrowing 
members who claimed to be paid, the amount o! 
the money by them invested and paid, dolhr for 
dollar, with intere^t from the date of euttriLg 
into liquidation, at the rate of four per ccDt. ; 
that said agreement with the borrowing mtn- 
bers did not require the consent of the other 
members to be valid ; but it was generallr ac- 
cepted and adhered to by the generality of the 
non-borrowing members, who accepted their 
money with four per cent, interest, the petitioB- 
ers and said three members alone remainiag 
unpaid of a balance of 15 per cent of thdr 
money with interest as above ; that the fund in 
the bauds of the defendants in excess of said 15 
per cent, and interest was held in trust for the 
borrowing members whose it was. 

The plaintiffs demurred to a large portion of 
the plea on the ground that the resolution w&s 
passtd at a meeting of the borrowing members 
only, and it did not appear that petitioner> 
assented thereto, and it would not bind tht 
Society. The petitioners also answered spe- 
cially. 

Pkk Curiam . It appears to me to be a weak 
point in the defence that they shoald reserrt- a 
large portion of the funds for the i>enefitof the 
borrowing members and ignore the claims of the 
non-borrowing members. The resolution agiv^ 
to by the borrowing members may be binding oa 
them, eonventio faeit Ugem^ but it could not bind 
the Society generally, without its consent, 
which, so far as the petitioners are concerned, 
has not been given. The powers given to the 
liquidators are very large, and in this liqaid*- 
tion, I have nothing to say against the wis'ium 
which inspired the settlement with the borrow- 
ing members, but it appears that they are them- 
selves borrowing members, and are interested 
to maintain the settlement against the petitioo- 
ers. The proper course, it appears to me, is fc.) 
order a distribution of the funds not for the ex- 
clusive benefit of the petitioners, but according 
to the rights of all, for the benefit of all who 
are still members of the society. 

Mandamus granted against defendants. 
Doherty ^ Doherty for petitioners. 
Doutre j* Joseph for liquidators. 



m 



THE LEGAL NEWS. 



431 



SUPERIOR COURT. 

MoNTRBAL, Dec. 13, 1882. 

B^ore Torrance, J. 

McGiBBON es qual. v . Abbott es qual. 

^i^i — Power to divide among children — Exercise 

of power. 

Where an estate was devised to A in trust, with pow- 
er to divide among As children in such propor' 
tion <u A should appoint by his wil/j and in 
default of such appointment the estate to go to 
the eAildren share and share alike ; Beld, that 
an appointment by will to certain oj the chil- 
dren, to the entire exclusion of one, was not a 
valid exercise of the power, and the child «- 
eluded became entitled to an equal share. 
This was an action by the tutor of the minor 
child of the second marriage of John Octavius 
Hacnie, to recover from the tutor of the children 
of his first marriage, one- fifth share of the estate 
left to said John Octavius Macrae. William 
Macrae, by the 12th clause of his will, declares as 
follows : « I give and bequeath unto my execu- 
8, hereinafter named, for the use, benefit, and 
behalf of the children, issue of the present or 
any future marriage of my son John Octavius 
Macrae, one-third of the residue and remainder 
of my estate and succession, to have and to hold 
the same upon trust, firstly, to invest the pro- 
ceeds thereof in such securities as to them shall 
seem sufficient, and from time to time to re- 
move and re-invest the same, and duriug the life 
ot my said son John Octavius Macrae, to pay the 
rents and revenues derived therefrom to my said 
son for his maintenance and support, and for 
the maintenance and support of his family ; 
and secondly, upon the death of the said 
John Octavius Macrae, then the capital thereof 
to his children, in such proportion as my said 
Bon shall decide by his last will and testament ; 
but in default of such decision, then share and 
share alike, as their absolute property for ever." 
William Macrae died in 1871, and John Octavius 
Macrae made his own will, so far as the present 
case is concerned, in the following words : " I 
^ill, bequeath, direct and appoint that my son 
John Ogilvy Macrae, and my three daughters, 
Lacy Caroline Macrae, Ada Beatrice Macrae, 
^d Catherine Alice Lennox Macrae, shall be 
entitled equally share and share alike to the 
trust fund over which I have a power of appoint- 
ment under my father's will." John Octavius 



Macrae departed this life in 1881, and left not 
only the four children mentioned in his will as 
above, being the issue of his marriage with 
Dame Victoria St. George Ritchie, but also a 
fifth child, issue of his second marriage with 
Dame Mary Ann Jenaway. The pretension of 
the plaintiff was that by the above recited clause 
of the will of the late Wiltam Macrae, a fiduciary 
substitution was created in favor of all the chil- 
dren by the first or any subsequent marriage of 
the said John Octavius Macrae, and John Octa- 
vius Macrae had merely the power and right 
under the said will, to decide by his last will in 
what proportion the capital thereof should 
be divided among the said children, but 
had no right to exclude any one or more of 
the children from the benefits of the said 
substitution to which all were entitled. That 
the said John Octavius Macrae did not by his 
will make any proper division or distribu- 
tion of the capital of said bequest, but decided 
that the same should be divided between the 
children of his first marriage alone, and neglect- 
ed and failed to allot or give any share whatever 
in the said capital unto Humphrey G. E. Macrae, 
the fifth child, although the latter was well en- 
titled to a share thereof, under the substitution 
created by the will of William Macrae. That in 
consequence of said illegal exclusion of Hum- 
phrey G. £. Macrae from the benefits of said 
disposition, the pretended division in the will of 
John Octavius Macrae was null and of no effect, 
and the said capital should by reason of the dc- 
£ault of any valid decision in accordance with 
the terms of the will of William Macrae, be 
divided share and share alike, among all the 
children of John 0. Macrae, and the plaintiff es 
quality, should receive one-fifth thereof, as the 
share of Humphn y G. £. Macrae. 

The pretension of the defendant was,that under 
the will of William Macrae, the executors receiv- 
ed the one-third of the residue of the estate and 
succession of William Macrae upon trust, among 
other things, to pay, upon the death of John 0. 
Macrae, the capital of said residue to the chil- 
dren of John O. Macrae, in such proportions as 
he should decide by his will ; that by his will, 
said John 0. Macrae, did decide upon the pro- 
portions in which the capital of said residue 
should be paid over to his children, to wit : in 
the proportions mentioned in plaintiff's declara- 
tion, and that John 0. Macrae, according to the 
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true intent and meaning of said will of William 
Macrae, had the right to decide npon such pru 
portions in manner and form as he did so decide 
by his last will. That John 0. Macrae was not 
b« und or obliged under the terms of the will of 
William Macrae, and according to the true in- 
tent and meaning of the testator, to appoint, 
grant or bequeath by his last will, any portion 
of said capital to Humphrey G. E. Macrae, who 
is not entitled to any share or proportion thereof. 
Per Curiam. The construction to be put 
upon such a powtr as that given by the 
will of William Macrae to John Octavlus 
Macrae has frequently been considered in 
England, and it was agreed that where power 
was given to appoint property, real or personal, 
among several objects, no one of the objects 
could be excluded, or some one or more of the 
objects of the power could not be excluded by 
the donee of the power from a share of such pro. 
perty, but it was also agreed that it was not 
necessary to give a substantial share of such pro- 
perty to each object of the power. This was the 
constroction on the 30th July, 1874, and it fre- 
quently happened that instruments intended to 
operate as executions of such powers, were in- 
valid in consequence of the donee of the power 
appointing in favour of some one or more of the 
objects of the power to the (\xc1u8ion of the 
other or others of such objects, and the law was 
accordingly amended by the Imperial statute 
37 A 38 Vic. c. 37. This enacted that no ap. 
pointment which from and aftei* tlie passing of 
this act should be made in exercise of any power 
to appoint any property among several objects, 
should be invalid, on the ground that any object 
of such power had been altogether excluded, 
but every such appointment should be valid and 
effectual notwithstanding that any one or more 
of the objects should not thereby or in default 
of appointment take a share or shares of the 
property subject to such power. The construc- 
tion put upon such powers in England is not 
binding upon us, but as written reason, such 
construction is of the highest value. The ques- 
tion before us if one of pure construction, and 
I cannot do better than cite the words of Far- 
well's work on Powers, published in 1874. At 
p. 294 we read, " Each case must depend on the 
*< intention expressed in the particular instru- 
ct ment creating the power ; no general rule can 
(< be laid down, except that the words < all ' 



^ and < every ' are mandatory, and make it ne- 
*< cessary that each object should have a ihaxv, 
« and that < such ' authorises exclusion, ud !<:><> 
" a contrary intention appears." Jesscl, M. H.. 
in Veale's Trusts, 4 L. B. Chan. Div. 65, saT» 
<< I have no doubt that is the iaw.** 

Looking then at the words employed bv tk 
testator, he made the bequest to the childrriiof 
John Octavius Macrae, which may be regard^-j 
as the same as *< all " the children, and he 'iii 
not use the word " such " of the children i< 
John Octavius Macrae might select. Stotvork: 
V. Sanerqfl, in 10 Jur. N. S., 762, is in point acl 
it is approved by Bedfield on Wills, Tol. 1 o: 
4th edition, A.D. 1876. 

The plaintiff will have judgment. 

Ji. D. MeOibboH for plaintiff. 

D, Girouard, Q.C.^ Counsel. 

n. Abbott for defendant 
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Montreal, March 15, 188 2. 

Before Johnson, J. 

The Burland Lithographic Co. v. Bilahei 

BeeaU qf judgment. 
Judgment of noruuit obtained through the a£~'«n-T 
of plaintiff* t attorney when the caxiscaL'i 
will be revoked on motion^ if such abtenrt U iv 
to COS fortuit; but such nMtion must be mi' 
withotU delay. 

The motion to recall set up that the abf^D<^ 
was unavoidable, and through no fitult or Dt-cli- 
gence ; that plaintiff's attorney reached tl' 
Court-room at 10.40 by the clock ; that tfit 
cause was fourteenth <>ii the roll ; and the wit- 
nesses, &c.. had been ready. Affidavit spetUl- 
izine the grounds accompaufed the motion. 

The ('ODHT, after deUUrfy expressed disap- 
proval of the current pracffce of " snappifig 
judgments.'' After confert-nce with other jud^r^^ 
and reference to a motion of a similar kiu'i 
granted in the February term by BainvilleJ- 
and more especially to a recent decisioD in 
Review, it appeared clear that nothing exi^t' <i 
in our own law, nor in the analogies of Fran r 
and England, to prevent the revocation a.'^kt^i 
for, and therefore the conformability of tl^^ 
request to general principles of justice makes it 
admissible. The form fiills under 21 C.C F 
One objection alone presents itself. Jud^mr^t 
was rendered on the 18th — why had not tbe 
plaintiff moved the Oourt next morning? 

Upon explanation that one clear day's dehj 
bad been given for the sake of strict form : 

Motion granted, the plaintiff paying the co>t^ 
of the day. 

W, D, LighthaU for plaintiff. 

Mereisr i Co. for defendant 
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shareholder in his own name 12 

To enforce a promise of sale of an 

immovable is a personal action . . 402 

Addltebt, Evidence of 106 

Advertisucbntb as nuisances 104 

Advocatb, Action for fees 163 

Advocatbb' Libbabt 377 

Alibvatb, Prohibition to 120 

ALDODf tabt Allowancb, Liability of grand- 
children 373 

Usufruct of moveable property de- 
clared by will to be inalienable. . 374 

Amateur Lbgislation 66 

Ahbrioan Law Bbvibw 426 

AHBCDOTsa, A prudent precaution 247 

Danger of taking things for granted 248 

Dangerous information 416 

Dexterity of Lord Abinger 360 

Quotations 248 

Sir Fletcher Norton 304 

Aknuitibb 329 

Appbal, Decisions in Q. B., 1881 49 

Discretion of Court 421 

Failure to give security 135 

From Supreme Court 163 

From interlocutory judgment 

134,136, 142, 239 
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Appeal, From interlocutory judgment, Stay 

of execution for cents 239 

Leave to appeal refused from inter- 
locutory judgment ordering pr0tit70 

avani /aire droit 378 

To the Privy Council from the Su- 

preme Court 401 

Appointment, of Lieut.-Qovemor Aikins.. 320 

Assault, Indecent 120 

Assembly, Unlawftl 265 

Absbssmbnt for footpaths 76 

AsBiONBB, Liability of surety of official as- 
signee when appointed creditors' 

assignee 338, 339 

Attorney, Compromise of suit by 424 

Attorney's Costs, Where settlement is 

made between the parties 378 

Purchase of matter in suit from 

client 392 

Attorney General (Provincial), Jurisdic- 
tion of 429 

Auction, Strange custom 160 

Autrefois Acquit, Plea of 92 

Bail 160 

Ballantine's (Serjeant) Experiences 233 

Bank of England Note, Alteration of num. 

ber makes it void 386 

Bank, Bight of pledge, where goods are not 

sold within six months 263 

Bab Dues, Arrears of 124 

Bench, Independence of the 114 

{ Bill, Alteration of date of acceptance 183 

Bill of Ladino 149 

Assignment of portion of goods .... 6 

Bishop, Roman Catholic, Authority of . . . • 51 

Blaokbtone's Commentaries, by Dr. Ewell. 306 

Body, Disposal of dead body 136 

Booy-Snatohino, The laws against 186 

Bobnaqb 144 
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Bradlauoh Gabi 410 

Brooks (Mr. Justice), Address to 384 

Building and Invbstmbnt Assooution, la- 
corporation of. 116 

Building Socirty, Transfer of shares after 

liqoidation of 171 



Canada Agricultural Insurance Co., Liqui- 
dation of 23 

Capias, Affidavit for 404 

Bail under C. C. P. 824 264 

Intent to defraud 359 

Carrier, Liability of. 6 

Liability of, for lost baggage 71 

Liability of proprietor of ferry for 

property in his charge 179, 362 

Contract limiting liability not pre^ 
sumed to include loss from car- 
rier's negligence 383 

Passenger injured in leaving moving 

train 384 

Certiorari ,. 381 

Charter Party 124 

Cheque g^ven for price of land 130 

Chose JuoiE, No action of damage for al- 
leged false affidavit in a suit 266 

Plea o^ where delay for appeal from 
the judgment has not expired. ... 292 

Circuit Court, Jurisdiction of. 72 

(Montreal), Business of. 40 

Club, Expulsion from 65 

Codification in the United States 353 

Colonial Laws 136 

Commitment, Error of date, etc 4 

Community, Consorts married out of the 

Proviuce of Quebec 69 

Inventoiy 336 

Companies, Agreements between Telegraph 96 
Incorporated under Imperial legis- 
lation 129 

Company, Defence of shareholder to action 

for calls 23 

Transfer of shares in order to reduce 
capital stock 140 

Compensation, Plea of, to action on cheque, 130 

Consolidation or Causes 268 

CoN&pjRACY TO Defraud, Indictment for.. 162 
Contempt of Court, The Gray case in Ire- 
land 265 

Disobedience to orders 233 

Hesistance to procesa. 204 



Contract, Certificate of engineer as to work 

done 416 

For sale of goods, Breach authoris- 
ing rescission 24 

For towage 135 

Gambling 290 

No term fixed for completion of work 194 

Time for delivery 163 

Contractor, Liability for negligence of. . 393 

CONTRAINTE PAR CORPS 240 

'Contribution, Jettison of deck cargo / 24 

Contributory Nbolioenob 404, 410 

Copyright, Exhibited play may not be re- 
produced from memory 408 

CoPYRiotiT IN Books 321 

Corporation, Director's duties to 344 

Transfer of franchises and special 

privileges 12 

Of Montreal, power to license and 

regulate junk stores 201 

Corporations, Boone's Manual 25 

Costs, Expropriation 119 

Of attorney, where parties have set- 
tled 378 

Opposition by unregistered proprie- 
tor 55 

Beview on question of 369 

See PaocBnuRB *, Security for Costs. 

Counsel Fees, Action for 153, 184 

Court House, The Montreal 305, 339, .153 

Col^t of Queen's Bench, Appeal side, 

Powers of. 18, 22 

Cremation 136 

Criminal Law, A sketch of the, by Sir Jas. 

Stephen 209, 219, 225 

Criminal Law Magazine 425 

Criminal Procedure ^Defect in indictment 287 
Criminal Prosecution, Probable cause, 212, 213 

Criminal Statistics 121 

Criminals and Exbodtions 217 

Cross (Mr. Justice), Letter to the Attorney 
General on the subject of Judicial 
Reform 313 

* 

y 

Damages, Personal injuries 86 

Caused by fall of snow from roof. . . 114 

Caused by horse running away 1 82 

To mill-owner by obstructing water- 
course 135 

Action for, on account of the ob- 
struction of a water-conrse 199 

For criminal pro8acution...«.».212, 213 
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Damagms, For illegal arrest 340 

For improTidcnt registration 247 

For intrin^emeiit of patent 412 

For iotftigating attachment of effects 198 
No action for, on a count of alleged 

false affidavit in a suit 266 

Other than intereMt for neglect to 

deliver debentures 1 32 

Settlement by one of two or more 

persons liable 66 

DsAD BoDiBSy stealing of, for the purpose 

of extottiog a reward 41 6 

Debbhtubjcs issued by trutftees of Quebec 

Turnpike Ro^ds 242 

Dno, Signed by both parties, but not by 

notaiy 322 

Dexdbbagb 124 

Deposit, Claim by third party — Absence of 

notice to depositary 247 

Evidence of. 66 

Despatch of Business 218 

DiSTBiBcnrioM or Judicial Labor 306, 330 

DiYORCv, Insanity as a caude for 103 

Obtained in forrign country, rights 

of wife 79 

Obtained abroad, validity of in U. 8. 225 

DoMioiLB (Matrimonial), in foreign country 69 

Donation, Accept(iuce 162 

Action to rescind deed of — Offer of 
donee to make a conditional re- 
conveyance 342 

By marriage contract 41, 48 

DowEK, Benunciation of, by the wife 327 

DRDiofOHD (Mr. Justice) The late 408 

Egunton, The Earldom of 384 

Election Act (Quebec), Security re- 
quired 33, 38 

Election Law, Intimidation 335 

Election, Inducing a non-voter to vote .. 417 

(Municipal), Contestation of. 94 

Elevated Kailwats 369 

Emphttbubis, ,What constitutes an 10 

English Bar, Influence of 160 

English Judges, Habits of 225 

Escheat 10 

EviDENCB, Boles of Practice concerning. . . 17 
Proof of error in policy of insurance 42 

' Examination of the prisoner 50 

To establish adultery 106 

The Judicial Oath 113 

Effect of notarial deed 126 



Evidence, Servict'S of physician 133 

That ship i»as a Hritish ship 144 

Examination of executor 154 

Proof of acceptance of goods 196 

Parole testimony of tranbfer 256 

Toki of skill betore the jury 257 

Of payment 360 

Presumption of payment arising 

from posseusion of security 379 

Required to prove charge of induc- 
ing a non-voter to vote 417 

Presumption of reconciliation in 

case of slander 419 

Examination of instrumenting not- 
ary 426 

Exception to the roRM, Error in copy of 

writ 175 

Execution, Opposition where part of the 

debt has been paid 64 

Venditioni exponat 72 

Exemptions from seizure 136 

Sale of subsiituted property for debt 

oi grevi, 219 

Sale by sheriff super non domino .... 231 
For costs where motion has been 
made for leave to appeal from in- 
terlocutory judgment 239 

Executions in England in the last century 217 
Executor, Examination of, on behalf of 

estate 1 54 

Grounds of removal from office. ... 197 
Exhibits, Tax on 101, 302 

Factum in Review 362, 363 

Faotums in Supreme Court , 57 

Faotums, Objectionable 417 

Female Pleaders 192 

Ferryman, Liability of proprietor of ferry 

an a common carrier for property 

carried 181, 362 

Flogging as a punishment tor crimes of 

violence 249 

Folobr (Chief Justice), Retirement of ... . 1 20 
France, Early Juridical History of — 

137,145, 157, 164, 169 

Freight, Animals lost on the voyage 149 

French Prisons and convict bbtablibhmsntb 345 
Fuller's Impostors and Adventurers 169 

Gambling contract 290 

Garnishee, Contestation of declaration .... 72 
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Oakkishmbnt. See Saisis-arrst. 

Gray Contempt Case 266, 298, 361, 402 

Guarantee , 300 

Guardian 240 

guitbau trial 60 

Guiteau, The attempt to murder 1 36 

Habeas Corpus, Error in commitment. ... 4 
Order made by Court of Queen's 

Bench, Crown side 18, 22 

In civil matters 293 

To change custody of minor 386 

Hindoo Criticism 192 

HoLKKR, The late Lord Justice 161 

Holograph Wills 417 

Holt (Chief Justice), ai d the House of 

Lords 114 

Honey (Prothonotary), Fiftieth anniver- 
sary of 410 

Husband and wife, Liability of husband for 
expenses incurred for wife's sup- 
port 70 

Right of a divorced wife to an ac- 
count 79 

Necessaries supplied for use of 

family HI, 112 

Lease 131 

Application for insurance in mutual 

building society 179 

Payment by wife of husband's debt 261 
Ill-treatment constituting ground of 

separation de corps 298 

Hypothec, Priority of 215 

Received in good faith on land, the 
holder's title to which is subse- 
quently annulled 250 

Hypothecary action, against diienteur of 
property charged with constituted 
rent 186 

Index Reporter 65, 382 

>lNniCTMEXT, for conspiracy to defraud 162 

Omission of the words *' feloniouslv 
and of his malice aforethought ^ 

in averment of intent 287 

Injunction, Interim order 131 

Removal of completed work 259 

To suspend suits until question is 

decided in special case.. 321, 323, 353 

Notice by telegraph 409 

Insane, The custody of the 377 



Insanity as a osriNCS 9 

Insanity of testator, £<vidence of 81 

Insanity as a cause for divorce 103 

Inscription for proof 93 

Insolvent Act of 1875, Liability of credi- 
tors, when there are no assets .... 371 

Insurance, Legislation on 10 

Provincial legislation on the sub- 
ject of 25, 33 

Insurance policy, Proof of error in 42 

Insurance (Fire), Rights of hypothecary 
creditor who has effected insur- 
ance to secure his claim 294 

Subrogation 304 

Statement as to distance of detached 

building 392 

Insurance (Marine) Partial loss 383 

Interdiction, Revision of judgment of. . . . 301 
Interest, of party asliing for an injunction 259 

Intervention, Contestation of 160 

Inventory 421 

Ireland, Administration of Justice in I6u 

Irish Crime Bill ; 24:2 



Jambs, The late Edwin John 80 

Jettison 149 

Jettison op deck cargo 24 

Judges of France, The 193 

Judgment, Recall of. 432 

Judicial Appointments 192, 248, 368 

Judicial Appointments in Manitoba 329 

Judicial Changes 51,321,337, 424 

Judicial Oath (The) in danger 1 1 3 

Judicial Recreation 377 

Judicial Sale 256 

Judicial Reform, Letter of Judge Ramsay 

to the Attorney General 273 

Pamphlets by Messrs. Ladammeand 

L%reau 297 

Letter of Mr. Justice Cross to the 

Attorney General 313 

Suggestions as to most urgent needs 

289, 330 

Judicial Work, Distribution of. . «^ «.j 65 

Mr. Justice McCord's tables showing 

distribution of, in the Province of 

Quebec 306 

Junk Stork, license fee 201 

Juridical History of France, Chief Justice 

SewelPs Essay, 137, 145, 157, 164, 169 
Jurisdiction of Circuit Court 72 
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Jurisdiction of Court of Qussn's Bbnch. . . 293 

JUHISDICTION OF DoiHKlON PaBLIAMINT 116 

As to temperance legislation 234 

As to telephone companies 43 

JcRismcTioN OF Local Lboislaturbs . . . .58, 169 

Tax on exhibits 101, 397 

JuKiSDicTioN, Local AND Fbdbbal. . 1, 163, 331 

Manslaughter on the high seas. ... 144 

JcRT, Irn gularities in the jury room 401 

JuBY Trial, Motion for Judgment on the 

verdict 55 

Justice of thb Pbacb ,««-f% 72 

Responsibility of 32 

Keeping houses of ill-famb, Recorder*s 
Court, Montreal, has jurisdiction 
over charge 342 

Kxowlton Distributing Home 386 

Lafravboisb, Mr. Justice • * * • 40 

Landlord's Rbsponbibilitt 56 

L&rcbxt Act, Section 38 97 

Larcxnt, Appropriating money received 
for the purpose of getting it 

changed 161 

Law Rbports, What shall be done with 

them 177 

Laws (The) Delay 272 

Lawyers in Lb(;iblaturb8 192, 344 

Lawyers, Public reliitions of 296 

Lease, Husband and wife 131 

Saisie-ffOfferie for damages 156 

lAmage tCouvrage^ Want of term. . . . 194 
Legacy, Particular legatee bound to pay 
the hypothec on the immoveable 

bequeathed to him 148 

Heirs sued for 375 

To children born and to be bora . . . 428 

Legal Profession, The 200 

Legatee, Lia )ility of. 410 

Lkgislation, Proposed 89 

Legislature, Member of Quebec — Pro- 
perty qualitication 95 

Powers of local 1, 58 

Lessor and Lessee, Property temporarily 

in possession of tenant 298 

Obligations of lessor 426 

See Lease. 

Libel 122 

New trial lor misdirection of jury. . . 1 73 
Charge of Mr. Justice Ramsay, in 
case of Reg. v. Whelan 318 



Libbaribs, Public Free Libraries In Ontario 88 

License Act of 1878 (Quebec) 72 

License fbbs. Sale of liquor on bonrd ot 
steamers navigating the St. Law- 
rence 169 

LiOBNSBS to sell liquor, Power to regulate 320 

Litbbabt mbn as Judges 296 

Litigant, A persevering 200 

Litigation, A prolonged 248 

The growth of 369 

Local and Federal Jurisdiction — 

1,43,58,101, 116, 169, 234 

Local Judges of the High Court 185 

Local Legislaturb, Powers of 120 

Power to pass prohibitory liquor 
laws as incidental to municipal 

institutions 331 

Location tickbt 310 

Lunar and Calendar Month 24 

Lunatics, Responsibility of 248 

McCoRDS (Mr. Justice) Tables, showing dis- 
tribution of judicial work 306 

Mackay (Mr. Justice), Retirement of 337 

Majority of Synod, Powers of 58 

Making a quorum 51 

Malicious Prosecution, Proof incumbent 

on plaintiff in action for 257 

Malicious seizure, Probable cause 109 

M alius, Vice-chancellor 26 

Mandamus, to compel notary to complete 

deed signed by contracting parties 322 

Manitoba, The Bar of 194 

Manslaughter on thb high seas 144 

Manslaughter, Neglect to procure medical 

attendance 241 

Maritime Court 129 

Marriage Contract 328 

Donation by 41, 48 

Marriage, Dissolution of under agreement 192 
Marriage License, Omission to plead, in 

suit for marrying a minor 302 

Marriage of Roman Catholics by a Protest. 

ant minister 51 

With deceased wife's sister, 57, 98, 123 
Married woman. See Husband and wife. 
Mastbr and Servant — Servant using dan- 
geroui animal after knowledge of 

danger 56 

The regulations of factories and mills 

are bindinu on the hands 363 

Injury ^to servant arising trom his 
own imprudence 404 
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MiASURVMiNT, The " toise " 

MSNXOiriTB LAND QUKSTION 

MiLLiONNAiRBS of the U. 8 • . 

MiNISTEttlAL CHANGES 

Minor, Cusiody ot 

MisRBPRBBBNTATioN, Sale of shftreis of com- 
pany which did not exist 

Montmagny Elsction Case 

Montreal Telegraph Company 

Municipal by-law not promulgated 

Municipal Election, Contestation of. 

Municipal Institution 

Municipal office, School commissionercihip 

Municipal Road 

Municipal taxes, Prescription 164, 

Murder and Manslaughter 

Mutual Building Society, DiKribiition of 
assets 

Mutual Insurance Company, Action against 
policy-holder after cancellation of 

policy 

Rights of creditor 

Defence to action for assessment 

Name, Change of 217, 

Negligence, Servant using dangerous ani- 
mal 

Contributory 120, 404, 

Horse running away 

Foot caught between rails 

Passenger leaving moving train .... 

Of contractor, Liability for 

Employee injured by his own im- 

prudence 

New Law Courts 

New Trial 

For misdirection 

On account of ignorance of counsel 

Noises as nuisances 

Notary, Duty of, where one of several 
deeds has been signed by both 

parties 

Note (Bank of England), Alteration of 

number 

Nuisance, Pipe leading water from roof into 

street 

Telephone company 

Nuisances, Advertisements as 

From noises 



203 ' Opposition 48 

416 By unregistered proprietor 65 

408 Wht re part of debt has been paid . . 64 

248 For stim of ten cents 421 



386 Option, Act equivalent to making 



300 



268 

33 

429 

272 

94 

330 

134 

142 

358 

90 

429 



135 
336 
369 

410 

56 
410 
182 
209 
384 
393 

404 

416 

88 

173 
194 
338 



322 

386 

40 

43 

104 

338 



Officer, Salaries of federal t mployees. ... 48 



Parliamentary forms. Absent to bill 57 

Parliament, Powers of lie 

Parsons (Theophiliis), The late 41 

Partition of Succession, Action to set 

aside 421 

Partner, Action against ill 

Partnership as assignees and brokers 179 

Patent, Action to annul 412 

Imitation of principal parts of pat. 

ented machine 412 

Pawnbroker, Pledge seized in hands ot... 103 

Peers, Privilege of 88 

Peremption, Useful proceeding 94 

Petitory action. Plea to 261 

Physician, Proof of services 133 

Pillory for woman-beaters 247 

Plea — Delay granted to file plea, until an- 
other case is decided in appeal . . . 378 
Pleading, Contestation of simulated title . 65 

Defence to petitory action 251 

Efifect of making a tender in one 

plea 309 

Pledge seiied in hands of pawnbroker. ... 103 

Poisons, Sale of ., 17 

Power to divide. Exercise of 431 

Presbyterian Church case 58, 73 

Prescription, Taxes made part of rent. ... 8 

Of thirty years 55 

Of ten years 72 

Interruption of. 154 

City taxes in Montreal •• . 203 

Of promissory note 322 

Interruption of 358, 376 

Principal and Agent, Ratification of a jt of 

agent 118 

Suppression of material fact by agent 268 

Undiscovered principal 309 

Principal and Surety 120 

Prisoner, Examination of 60 

Prtvilxgb, Travelling agent. 144 

Privilege of the Accused 169 

Privileged communication .357, 420 

Prize fights, Spectators at 113 

Probable cause • ..109, 340, 411 

For criminal prosecution • 257 
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pKocxDura, Amendment of writ ani declar- 
ation 403 

Appeal from interlocatory judgment 239 

Contestation of intervention 160 

DepoBit in review on several contes- 
tations 64 

£xecotion— Fendirtofit expofuu. . . • • . 72 
Failure by clergyman (eaed for mar- 
rying a minor) to plead license.. . 302 

FoUe'-enehere 328 

Fonn of proceeding to annul patent 412 
Famishing correct copy of writ to 

defendant 175 

Guardian — Bule for eorUraint€ 240 

Inscription for proof. 93 

Motion for judgment on verdict of 

jnry 65 

Motion for security for C08t8l28, 336, 343 
Omiwion to render judgment on dila- 
tory exception 300 

Opposition on ground of partial 

payment. •• 64 

Peremption 94 

Revision of judgment of protbono- 
tary pronouncing interdiction. . . 301 

Security for costs 94 

Service upon witness • 135 

Service of writ of appeal 142 

See Agcountant $ Appial; Capias; 
Consolidation of oausis ; Costs ; 

EXCBPTION to THl FOBlf ; EXSCU- 

TioN ; Factum ; Habbas Cobpus ; 
Indicthbnt; Injunction; Intbb- 
diotion; Judomxnt; Juby Tbial; 
Mandamus ; Opposition ; Patbnt ; 
Plea ; Rbvibw ; Saisib-abbbt ; Se- 
oubitt fob costs ; Subbiff's Salb ; 
. . . Tbiai« ; . WiTiTBSS ; Wbit. 

PROHfBITION TO ALIENATE 1 20 

PROMissDBY NoTB, Abscucc of stAmps 425 

Endorser 368 

Evidence of payment 379 

Prescription of. 322 

Pbovincial Attobnkt Obnbbal ........... 429 

Provincial Riohts ••.. 10 

As to insurance legislation • a5| 33 

Public officbb, Responsibility of 411 

PrNisHMBNT, Fast days for prisoners ...... 160 

Qualification of member of Quebec Legis- 
lature. 95 



Quebec Tubnpike Roads, Debentures issued 
by trustees — Liability of the late 
Province of Canada 242 

Queen's Bench, Jurisdiction of, on Habeas 

Corpus 293 

(Court of), Progress of business .... 386 

Qusbn's Counsel, Appointment of 33, 344 



Railway, Seisure of. • 120 

Railways, Elevated • •• . . 369 

Rambling Recollections of old Glasgow.. . 407 
Ramsay (Mr. Justice), Letter of, to the At- 
torney General, on the subject of 

Judicial Reform • • 273 

(Mr. Justice), Charge in case of Reg. 

V. Whelan * 318 

Recall of Judgment 432 

Recobdeb, Appointment of deputy 381 

Rbcobder's Coubt, Jurisdiction of 343 

Registbation, Form of.. . . • . . .• 218 

Improvident 247 

Marriage contract 328 

Surety 72 

Of trade -mark 99 

Rent (constituted) d^terUeur of property not 

personally liable for... 186 

Repbbsentation, Reacyustment of 144 

Reputation, Evidence of 56 

Rescission of sale • 421 

Retubnino officeb. See Election Act. 

Review, Deposit, where there are several 

contestations 64 

iDscription for, where eighth day is 

non-juridical 55 

Where only a question of costs is 

involved y' 359 

RiPABiAN bights. , -^ 225 

Ritchie, ThelateT. W 295 



Saisib-abbet, Attachment of assessments 
made by Mutual Insurance Com- 
pany 336 

Debt which becomes due to defend- 
ant between service of attachment 
and declaration of garnishee. .... 252 
Petition to obtain mainlev4e of, upoi\ 

• depositing moneys in Court 336 

Seizure of wages • • . 163 

Saisie-Gagbbie. See Lessor and Lessee. 

SAlBIl^RBVBirDIOATION ....w- 247 
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Salaribs of federal officera not sellable 

under 38 Vic. c. 12 (Quebec) 48 

Salb, Acceptance of goods 309 

En bloc — Deficiency — 

72,84,91,105, 128, 130 

In^asklng for rescission of sale, ven- 
dor must offer back price received 

by him..... 421 

(Judicial) without dfplaeemerU 256 

Ot assets of building society, action 

to set aside I7l 

Of stolen effects 310 

Proof of acceptance 196 

Time of delivery stipulated 218 

School Oommissionbr, nut a municipal offi- 
cer 134 

SoiBi rAciAS, to annul patent 412 

Skambn's Act, 1873 74, 85, 160 

SiAMHN's WAGBS, Actlou for 48, 135 

Sbcubitt for costs, on contestation of col- 

location 94 

Motion for 128, 336, 343 

From opposaot 160 

On appeal from judgment setting 

aside deed of donation 246 

From company having no place of 

business in the Province 372 

Sbntbncb, Increase of punishment 341 

Sbparation from bed and board, Grounds for 41 

Sbparatiom de eorpt . . . . : 298 

Execution of judgment of 374 

Sbqubstrator to estate after judgment re- 
moving executor 134 

Sbrvicb of summons on witness 135 

Sbrvicb of writ of appeal 142 

Sbrvitudb, Land on lower level 187 

Sbttlbmbnt bbtwbbn partibb 378 

Sbwbll, Chief Justice, on the early juridical 
history of France, 137, 145, 157, 

164, 169 

Sharbholdbr, Action for calls 23 

May sue in his own name for rescis- 
sion of transfer by corporation of 

its franchises 12 

Shbriff'b salb. Petition to vacate, on the 
ground of an unexpired right of 

emphyteusis 10 

Super rum domino 231 

Ship, Foreign vessel, Suit for wages. .... . 135 

Seamen*s Act, 1873 74, 85, 160 

Shipownbr, When liable for negligence of 

pilot employed by oompulsion . . . 383 



SmppiNO, Interpretation of charter party. . 196 

Jettison of deck cargo 24 

Signification of transfbb 186, 418 

Simulatbd titlb 55 

SiMULATBD DBBD 415 

Resiliation of 381 

SiMm.ATBD SALB, Effect of cancellation as to 
a hypothec given previously to a 

lender in good fiiith 250 

Slandbr, Action by servant against master 291 

Charge of intemperance 420 

Delay to plnad to action ot 378 

Evidence of reconciliation 419 

Privileged communication 357 

Publication 164 

Variance of time 382 

Solidarity, Damages resulting from a dSlii 56 
Of partners in firm of assignees and 

brokers 179 

Spbctators at prizb fight 113 

Stamp dutibb, Abolition of 65 

Act repealing 75 

Statute, 37 Vict, ((^n.) cap. 103, declared 

to be ultra vire» 116 

(Quebec) 38 Vic. cap. 64 held ultra 

vires 58 

41 Vict. (Can.) c. 16, "^The Canada 
Temperance Act, 1878," held con- 

Btitutional 234 

Stbphbns' Quebec Law Digest. 382, 425 

Stock Spbculation 290 

Strbams, Improvement of 393 

Studt for thb Lbgal Profession 91 

Subrogation 304 

Substitution, Sale of effects for debt of 

ffrevi 219 

Sucobbsion, Act equivalent to declaration 

of acceptance 327 

Action to set aside partition ol . . . . 421 

SuBZ Canal, Legal position of the 258 

Suits, Sham 410 

Sunday railway trains ?00 

SuPBBMB Court of Canada, Bill amending 

Acts relating to 57, 99, 105, 1 53 

SuPBBMB Court of thb Unitid States. ... 201 

SURBTY 136 

Liberation of 72 

Discharge of first endorser of note . . 368 
Liability of, when official assignee is 
appointed creditors' assignee, 338, 339 

Synod, Powers of minority 68 
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Taxation and confiscation 63 

Taxation, Direct and indirect 101, 397 

Of insunnce companies.. .321 1 323, 353 

Exemption from 144 

Taxks, Prescription 8 

Tblxgraph Companies, Agreements between 95 

Telegraph Company, Liability of, 84, 87, 160 

Telephone Companies 41, 43 

Temperance legislation, Powers of the Do- 
minion Parliament 234 

Temporalities Fund case 73 

Toise of stone 203 

Towage, Contract for 135 

TRADB.MARK, Comprising name and armorial 

bearings • 396 

Infringement of. 1 76 

Registration 99 

Trial, Irregularities in the jury room. ... 401 

Privilege of the accused 169 

Tests before the jury 257 

Trust funds • 329 

Trust, Transfer of stock held " in trust " . . 66 
TuRNPixfc GATES, Injuuctiou to order re- 
moval of, refused 259 

Ultra vires 12 

Usage, Mercantile 353 

Usufructuary 1 36 

Action by 249 

Vagraecy, Using insulting language from 

a window.. 357 

Venditioni exponas 72 

Venereal disease, Communication of, a 
ground for separation from bed 
and board 41 

Verdict, on indictment for assault with in- 

tent to rob 144 



Vbboiot, Uncertainty of 136 

Where evidence is conflicting 88 

Viob-Admiralty Court. 136 



Wagering contract 342 

Wages, Seizure of. 153 

Warehouse receipt given by owner of the 

goods 263 

Warranty 72,84,91, 105,128, 130 

(Implied), that article furnished for 
particular service shall be efficient 

201, 204 

Water course 135 

Action for damages for obstruction of 199 

Diversion of 225 

Obstruction of 187 

Wife. See Husband and wife. 

Will 
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Admitting torn will to probate. . . . 425 

Evidence of insanity of testator 81 

Interpretation of, with reference to 

powers of executor 364 

Mental condition of testatrix 375 

Need not be wholly written by in- 

strumenting notary 375 

Witness, Attending under subpoena, Ser- 

vice of summons upon.. . • • 135 

<< Witness my hand," Origin of the phrase 248 

WoRDft— "Actof God" 296 

"Advocate" 381 

« Dealing in similar articles " 310 

" License and regulate ** 201 

« Municipal institution '' 331 

« Police limits " 343 

« Prompt despatch " 124 

Writ, Amendment of. 403 

Writ of Error, On what questions it may 

be allowed 162 



